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HOAN THIEN PHAP lIIAT VE THOI BIEM CO HIEU LUC
CUA HOP BONG TANG CHO NHA @

B TS. LAM TO TRANG *

Tom tit: Bai viét trinh by quy dinh phép ludt vé cdc hinh thire hop dong, tir d6 phén tich thoi diém
c6 hiéu lyc cia hop dong trong truong hop tong qudt va trong mét sé hop dong tang cho bdt dong sdn cu

thé, dién hinh la hop dong tang cho quyén sir dung ddt va hop dong ting cho nha ¢, tie 36, kién nghi hoan

thién quy dinh phap lugdt Viét Nam hién hanh vé thoi diém ¢ hiéu luc cua hop d‘é‘ng tang cho nha o.

Abstract: This article presents the legal provisions of the forms of contracts, then analyzes the effective

time of contract in the general cases and some specific contracts related to the immovable property

donation, for example, donation contract of land use rights and houses; after that, recommends the

improvement of current Vietnamese legal provisions on the effective time of the house donation contract.

1. Quy dinh ciia phap luat vé thoi diém co
hi¢u lyc ciia hop dong

Theo Diéu 119 B luat Dan sy nim 2015 vé
hinh thirc giao dich déan su, hop dong c6 thé duogce
thé hién bang 10i ndi, bang van ban va bang hanh
vi cu thé. Riéng d6i véi hinh thire vin ban, néu
luat c6 yéu cau thi vin ban phai dwoc cong
chung, chung thuc, dang ky. Tuy theo hinh thirc
cta hop déng ma thoi diém giao két va thoi diém
¢6 hiéu lue cia mdi hop déng s¢ khac nhau. Theo
quy dinh tai Diéu 400 B6 luat Dan su nam 2013,
thoi diém c6 hiéu luc ciia hop dong bing 161 noi
1a thoi diém céc bén da thoa thusn vé ndi dung
cta hop dong; thoi diém co hiéu luc cua hop
dong bang van ban 1a thoi diém bén sau cung ky
vao vin ban; truong hop hop dong giao két bing
101 néi va sau d6 duoc xac lap bang vin ban thi
thoi diém co hiéu lyc cua hop dong 14 thoi diém
céc bén di thoa thudn xong vé ndi dung ctiia hop
dong.

Theo khoan 1 Didu 5 Luat Céong chimg nam

* Pai hoc Mé TP. Ho Chi Minh

2014, thdi diém ¢6 hiéu luc ciia hop ddng bing
vin ban c6 cong chimg 1a thoi diém hop dong
dwroc cong chimg vién ky va déng dau cia té chire
hanh nghé cong chimg. Pbi voi hop dong bang
vin ban c6 ching thue, truge day, Didu 10 Nghi
dinh s6 75/2000/NP-CP ngay 08/12/2000 cia
Chinh phii vé cong chimg, chimg thuc quy dinh
thoi diém chimg thuc hop ddng 1a thoi diém
ngudi thyuce hién chitng thuc ky vao van ban chimg
thue. Mic du, Nghi dinh s6 23/2015/ND-CP ngay
16/02/2015 ctia Chinh phii vé& cip ban sao tir s6
gbe, chimg thuc ban sao tir ban chinh, ching
thue chit ky va chimg thuc hop ddng, giao dich
khong con gilr lai ndi dung nay va khéng quy
dinh thoi diém c6 hidu luc cua hop déng béng
van ban co6 chiing thyc, tuy nhién, 4p dung tuwong
tw quy dinh phép luat tai khoan 1 Diéu 5 Luat
Cong ching nam 2014, ¢ thé thdy rang, thoi
diém c6 hiéu luc cua hop dong bang van ban co
chimg thuc 13 thoi diém hop dong dugc ngudi co
thdm quyén ciia co quan, to chic chimg thyc ky
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va déng dau cuia co quan, t6 chirc do.

D6i voi hop dong bang vin ban co cong
chung hoac chiing thyc va dang ky theo quy dinh
tai khoan 2 Dicu 119 Bo luat Dan su nam 2015,
hién c6 ba quan diém khac nhau vé van dé nay:
Quan diém tht nhét cho rang, ding ky tai khoan
2 Diéu 119 B luat Dan sy nam 2015 1a dang ky
quyén s& hiru tai san'; quan diém tha hai cho
rang, 46 la ding ky giao dich dan su2, cha yéu la
dang ky giao dich bao dam nhu ding ky thé chap
quyén sir dung dat, dang ky thé chp nha ¢...;
quan diém thir ba cho rang, d6 vira la dang ky
quyén so hiru tai san, vira la dang ky giao dich
dan su3.

Tac gia déng y voi quan diém thir hai, theo
d6, dang ky tai khoan 2 Piéu 119 Bo luat Dan sy
nadm 2015 la dang ky giao dich dan su. Boi vi,
cac nha lam luat da phan bict ding ky tai san, tirc
1a dang ky quyén s& hitu tai san va dang ky giao
dich dan sy lan luot tai hai diéu luat khac nhau la
Diéu 106 va khoan 2 Diéu 119 B¢ luat Dan su
niam 2015, nam tai hai chwong khac nhau 13
Chuong VII (Tai san) va Chuong VIII (Giao dich
dan su).

Theo quy dinh tai khoan 1 Diéu 5 Nghi dinh
s6 102/2017/ND-CP ngay 01/9/2017 cua Chinh
phu vé dang ky bién phap bao dam?, truong hop
dang ky bién phap bao dam bang quyén st dung
dat, tai san ge'in lién voi dat, tau bay, tau bién, thi
thoi diém c6 hiéu luc clia hop dong cé ding ky 1a
thoi diém co quan ding ky ghi noi dung ding ky
vao s6 dang ky. Truong hop ding ky bién phap
bao dam bang tai san 1a dong san khéc, thi thoi
diém co hiéu luc cua cua hop dong c6 dang ky 1a
thoi diém ndi dung dang ky duoc cap nhat vao co
s& dir lidu vé bién phap bao dam. Can luu ¥ ring,
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day 1 thoi diém phat sinh hiéu lyc d6i khang véi
ngudi thir ba ciia cac bién phap bao dam (Diéu
297 B6 luat Dan sy nam 2015). Con giao dich
bao dam, ciing gibng nhw hop dong, vé nguyén
tic, van phat sinh hidu luc ké tir thoi diém giao
két nhu da phan tich ¢ trén.

Maic du, B6 luat Dan su nam 2015 cong nhan
viée giao két hop dong bang hanh vi cu thé nhu:
Hop déng van chuyén, bao gom ca van chuyén
hanh khach (khoan 1 Diéu 523) va van chuyén
tai san (khoan 1 Piéu 531), nhung B9 luat khong
quy dinh vé thoi diém giao két hop dong bang
hanh vi cu thé. Tuy nhién, c6 ¥ kién cho ring,
trong mot ) truong hop dac biét, hop déng duoc
giao két bang hanh vi cu thé duoc goi 1a hop
dong thuc tai hay hop dong thyc té. Hop dong
thuc tai phat sinh hi¢u lyuc tai tho diém céc bén
thuc té da chuyén giao cho nhau tai san la dbi
twong cua hop ddngs. Vi du dién hinh cua hop
dong thuec tai 12 hop dong muon tai san. Néu chi
¢6 thoa thudn vé viéc cho muon, ma khong c6 su
chuyén giao tai san tir ngudi cho muon sang
ngudi muon, thi hop déng chwra ¢6 hiéu hre phap
luat, nghia la ngudi muon khong thé yéu cau nha
chirc trach tién hanh cudng ché viéc cho muon®.

2. Théi diém c6 hiéu lye ciia mot s6 hop
dong cu thé

- Vé thoi diém cé higu luc ciia hop dong ting
cho quyén sir dung dit

Khoan 3 Diéu 188 Luét Dat dai nim 2013 quy
dinh, viéc tang cho quyén su dung dat phai dang
ky tai co quan ding ky dat dai va c6 hiéu luc ké
tir thoi diém diang ky vao soé dia chinh. O day, can
phan biét thoi diém co hidu luc cia hop dong
tang cho quyén sir dung dat va thdi diém chuyén
quyén sir dung dat. Hop dong tang cho quyén st
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dung dat phai dwoc lap thanh vin ban c6 cong
chiing hodc chiing thuc theo quy dinh tai diém a
khoan 3 Piéu 167 Luat Dat dai nam 2013 va hop
ddng nay phat sinh hiéu lue tir thoi diém cong
chimg, ching thuc xong hop dong. Khi hop dong
¢6 hiéu luc, thi cac bén phai thuc hién quyén va
nghia vu ddi v6i nhau (khoan 2 Diéu 401 Bo luat
Dan sy nam 2015). Diéu nay ciing c6 nghia la
bén tang cho phai giao quyén si dung dat va
chuyén quyén sir dung dat cho bén duoc ting cho
(Diéu 457 B6 luat Dan su nim 2015). Viéc ting
cho quyén sir dung dat, tirc hop ddng ting cho
quyén st dung dat, dugc hoan thanh, chir khong
phai phat sinh hiéu Iuc ké tir thoi diém ding ky
vao s6 dia chinh?. C6 thé ly giai cho quy dinh
nay 13, theo khoan 1 va khoan 7 Diéu 95 Luat Dat
dai nam 2013, dang ky dét dai 1a bat budc doi véi
ngudi sir dung dét va viée dang ky dat dai c6 higu
luc ké tir thoi diém diang ky vao so dia chinh.

Tir nhitng phén tich trén, co thé khing dinh
rang, phap luat hién hanh di quy dinh r6 rang vé
thoi diém c6 hiéu luc cia hop déng ting cho
quyén sit dung dat - mot loai tai san bit budc
phai dang ky, 1a thoi diém cong chimg hodc
chimng thue hop dong, chir khong phai thoi diém
dang ky vao so6 dia chinh.

- Vé thoi diém cé hiéu lwc ciia hop dong ting
cho nha o

Theo khoan 1 Piéu 122 Luat Nha & nam

2014, tang cho nha & phai thyc hién viéc cong
chimg, chimg thuc hgp dong. Thoi diém c6 hidu
luc cua hop ddng tang cho nha ¢ 14 thoi diém
cong ching, chimg thuc. Tuy nhién, theo khoan
2 Diéu 459 B luat Dan su nam 2015, hop dong
tang cho bat dong san co6 hiéu lyc ké tir thoi diém
dang ky, néu bat dong san khong phai dang ky

quyén s& hiru thi hgp dong ting cho c6 hiéu luc
ké tir thoi diém chuyén giao tai san. Do nha & la
bat dong san theo quy dinh tai diém b khoan 1
Diéu 107 B¢ luat Dan sy nim 2015, nén hién 6
hai quan diém vé thoi diém c6 hiéu luc cua hop
d6ng tang cho nha ¢ nhu sau:

+ Quan diém thir nht cho rang, trong trudng
hop co quy dinh khac nhau vé cling mot van dé
giira ludt chung - trong trudng hgp nay la B9 luat
Dan su® va luét riéng (con goi la ludt chuyén
nganh) - trc Ludt Nha ¢, thi 4p dung quy dinh
ctia ludt chuyén nganh. Theo quan diém nay, thoi
diém co hiéu luc ctia hop dong ting cho nha & la
thoi diém cong ching hodc ching thuc hop
dong.

+ Quan diém thi hai cho rang, truong hop ¢
quy dinh khac nhau vé cing mét van dé thi 4p
dung van ban c6 gia tri phép ly cao hon. Trong
truong hop nay, Bo luat Dan su sé duoc ap dung.
Bai vi, B6 luat Dan sy la luat chung, c6 gia tri
phap ly cao hon Luat Nha ¢ (1a luat chuyén
nganh). Theo quan diém nay, thoi diém co hiéu
luc cua hop ddng ting cho nha ¢ 1a thoi diém
ding ky quyén so hiru nha 6.

Téc gia déng y v6i quan diém thir hai, tuy
nhién, khac véi cach giai thich cia quan diém
thir hai, quan diém cua tac gia nhur sau:

Thi nhdt, nguyén tic ap dung luat chung va
luat chuyén nganh khéng dugc quy dinh chinh
thirc trong Ludt Ban hanh vdn ban quy pham
phép luit nam 1996 (sira d6i, bd sung nam 2002),
Luat Ban hanh van ban quy pham phap luit ndm
2008 va Luat Ban hanh van ban quy pham phap
ludt nam 2015 (sira doi, bd sung nim 2020), ma
chi duge dac két bai cac nha khoa hoc luatd.
Nguyén tic ap dung ludt chung va luat chuyén
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nganh, néu co, thi chi duge quy dinh trong mot
s6 van ban phap luat cu thé nao do. Vi du, trude
day, khoan 1 Diéu 3 Luat Nha ¢ nam 2005 quy
dinh: Truong hgp co6 su khac nhau cua Luat Nha
& v6i phap ludt co lién quan vé so hitu nha o,
phat trién, quan Iy viéc sir dung, giao dich vé nha
& va quan 1y nha nudce vé nha &, thi ap dung quy
dinh cua Luat Nha ¢. Tuy nhién, Luat Nha ¢ nam
2014 da khong con giir lai quy dinh nay. C6 thé
Iy giai cho viéc loai bé quy dinh nay 1a dé tranh
trung 1ap trong viéc quy dinh vé ap dung van ban
quy pham phap luat gitra Luat Ban hanh vin ban
quy pham phap luat va cac van ban phap luat
khac. Do vay, v6i cach giai thich nay, chua thé
xac dinh duoc thoi diém c6 hiéu luc coa hop
dong ting cho nha & 13 thoi diém cong chimg,
chimg thyc hop dong hay thoi diém dang ky
quyén so hiru nha 6.

Thir hai, rat kho co thé khéng dinh rﬁng bd
ludt c6 gié tri phap ly cao hon ludt, vi theo quy
dinh tai khoan 2 Diéu 4 Luét Ban hanh van ban
quy pham phap luat nam 2015 (sira d6i, bo sung
nam 2002), thi b luat va luat déu 1a van ban quy
pham phap luat do Qudc hdi ban hanh!0. Pidu
nay cling c6 nghia la, véi cach 1y giai nay, chua
thé xac dinh dugc thoi diém c6 hiéu luc cua hop
dong tang cho nha ¢ 1a thoi diém cong chimg,
chimng thyc hgp dong hay thoi diém ding ky
quyén so hiru nha .

Thir ba, theo khoan 3 Diéu 156 Luat Ban hanh
van ban quy pham phap luat nim 2015 (stra doi,
bd sung ndm 2002), trong truong hop cac van
ban quy pham phap luit do cung mdt co quan
ban hanh ¢ quy dinh khac nhau vé ciing mét van
d¢, thi ap dung quy dinh cia vin ban quy pham
phap luat ban hanh sau. Do B¢ luat Dan sy nim
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2015 ban hanh sau Luat Nha ¢ nam 2014 nén quy
dinh cua B¢ luat Dan sy nam 2015 s€ dugc ap
dung. Khoan 1 Piéu 95 Luat Dt dai nam 2013
quy dinh, dang ky dat dai 1a bat buoc dbi voi
ngudi sir dung dat, tuy nhién, dang ky quyén s
hiru nha & 1a khong bt bude, ma duoc thuc hién
theo yéu ciu cia chu s¢ hiru. Tuy nhién, theo
khoan 1 Diéu 118 Luat Nha & nam 2014, mot
trong nhimg dicu kién dé tham gia giao dich vé
nhd & 1a phai co gidy chimg nhin vé quyén so
hiru nha &, tire phai dang ky quyén so hiru nha ¢.
Nhur vay, theo khoan 2 Piéu 459 Bo luat Dan su
nam 2015, néu tang cho nha ¢, thi chu so htru
phdi chuyén giao vét chat va chuyén giao phap ly
nha ¢ d6 bang cach hoan thanh tha tuc ding ky
nha & tai co quan nha nudc c6 tham quyén. Diéu
nay ciing c6 nghia raing hop dong ting cho nha &
¢6 hiéu lyc ké tir thoi diém dang ky.

Thir tir, cling nhu phéap ludt cic nude, dién
hinh 1a lut ciia Cong hoa Phap, hop dong ting
cho tai san 14 hop déng don vull, theo do, chi co
bén tang cho ¢é nghia vu giao tai san va chuyén
quyén so hiru ciia minh cho bén dugc tang cho!2.
Hop dong don vu théng thuong khong c6 tinh
chit d&n bu13, nghia 1a bén ting cho khong c6 bét
ky loi ich nao khi xac lap hop dong tang cho tai
san!4. Do vay, theo quan diém cua tac gia, cac
nha 1am luét can phai bdo vé y chi cua bén co
nghia vy, & ddy la bén ting cho dén clng, chimg
ndo bén tang cho chua chuyén giao tai san cho
bén dugc tang cho thi bén ting cho con ¢o thé
thay d6i ¥ dinh cta minh. Noi cach khac, quan hé
tang cho néu da duoc xac lap, nhung chua c¢é su
chuyén giao tai san, chi 1a viéc hua tdng cho, chur
hop dong ting cho tai san chua hinh thanh, do
vay, chua co hi¢u luc. Diéu ndy cling c6 nghia 14,
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theo khoan 2 Piéu 459 Bo luat Dan sur nam 2015,
hop dong ting cho nha & ¢6 hiéu luc ké tir thoi
diém ding ky.

Dé tranh nhimg bét cip néu trén ciing nhu dé
¢6 su thong nhat giira luat chung va luat chuyén
nganh, gitta B0 ludt Dan sy nam 2015 va Luét
Nha ¢ nam 2014, néu thuc tién da c6 nhing ban

an, quyét dinh dua ra hudng xtr 1y thuyét phuc thi
nén phat trién thanh an 1&. Néu chua phét trién
dugc thanh 4n 1¢, thi Hoi dong Tham phan Toa
an nhan dan tdi cao cdn sém ban hanh vin ban
huwéng dan thi hanh Luat Nha ¢ nim 2014 theo
hudng xac dinh hop déng tang cho nha ¢ c6 higu
luc ké tir thoi diém dang ky O
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