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Tém tit: Co nhiéu véu to tac dong dén hiéu qua thi hanh an ddn sir, trong do, viéc xac minh thong tin
day i, chinh xdc vé diéu kién thuee hién nghia vu cua nguwoi phai thi hanh dan la mét trong nhimg véu to
rdt quan trong. Tuy nhién, thye tién thi hanh dan dan sy trong nhitng nam qua cho thavy, cac quy dinh phdp
[udt con ton tai mot so bat cdp, can thiét phai dwoe hoan thién. Bai viét dwdi ddv sé tap trung lam ré hon
vdn dé nay.

Abstract: There are many factors affecting the efficiency of civil judgment execution, in which,
verifving complete and accurate information on the conditions for performing the obligations of the
Jjudgment debtor is one of the very important factors. However, the practice of civil judgment execution in
recent vears shows that the legal provisions still have some shortcomings, which need to be improved. The

following article will focus more on this issue.

1. Trach nhiém xdc minh diéu kién thi hanh
an

Luat Thi hanh an dan su nam 2014 di thay doi
quy dinh vé x4c minh diéu kién thi hanh 4n so voi
Luéat Thi hanh an dan sy nam 2008, theo d6, nguoi
duoc thi hanh 4n khong ¢6 nghia vu xac minh diéu
kién thi hanh an cua ngudi phai thi hanh 4n, ma
thay vao do 1a quyén ciia ho - Ngudi duge thi hanh
an co quyén tw minh hodc ly quyén cho ngudi
khac xac minh diéu kién thi hanh an, cung cap
thong tin vé tai san, thu nhap, diéu kién thi hanh an
cua nguoi phai thi hanh an cho co quan thi hanh an
dan sul. Trach nhiém xac minh diéu kién thi hanh
an hién nay thudc vé chap hanh vién, co quan thi
hanh 4n dan su?.

Co thé thy ring, viéc thay doi nay cia Luat
Thi hanh 4n dan sy nam 2014 xuat phat tir thuc té
Viét Nam. Ngudi dugce thi hanh an tu minh xac
minh diéu kién cua nguoi phai thi hanh an 1a rat
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kho khan va hau nhu khong dat két qua, do nguoi
phai thi hanh an ¢ tinh che gidu thong tin vé tai
san, thu nhap cua ho. Pac biét, khi ngudi duge thi
hanh &n tién hanh xac minh diéu kién thi hanh 4n
cua nguoi phai thi hanh 4n tai cac co quan, t6 chire,
thi viéc yéu cau céc chu thé ndy cung cap théng tin
lai cang kho khian, boi nhiéu ly do khac nhau. Vi
thé, trach nhiém nay chuyén giao cho chip hanh
vién nhim dam bao tot hon quyén loi cho ngudi
duge thi hanh an cling nhu dam bao hi¢u qua thi
hanh an dan su.

Tuy nhién, quy dinh vé trach nhiém xac minh
diéu kién thi hanh an nhu trén lai chua thuc su phu
hgp véi ban chat cua viéc thi hanh an dan su, 13 thi
hanh nhdm dam bao quyén loi tu. Chi khi ¢6 nguoi
yéu cau, co quan nha nudc méi bao vé va khi yéu
cau, thi nguoi yéu cau phai cé trach nhiém chimng
minh nguoi ¢6 nghia vu ¢6 kha nang dé thyc hién
nghia vu cho h¢. Hon nira, hién nay tai cac co quan
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thi hanh an dan sy, so viéc thi hanh 4n dang ton
dong kha nhiéu, mét trong nhimg 1y do cua viéc
ton dong 14 s6 viéc thi hanh 4n ma mdi chap hanh
vién phai thi hanh rat 16n, didu nay s& ting thém rat
nhiéu viéc cho chap hanh vién. co quan thi hanh an
dan su.

2. Trach nhiém cung cip thong tin vé tai san,
thu nhap cua nguoi phai thi hanh an

Bén canh quy dinh vé trach nhiém xdc minh
diéu kién thi hanh dn ddi voi chap hanh vién, co
quan thi hanh 4n dan sy, Piéu 44 Luat Thi hanh 4n
dan su nam 2014 con quy dinh vé nghia vu cua
ngudi phai thi hanh an trong viée cung cip thong
tin, diéu kién thi hanh an: Ngudi phai thi hanh an
¢6 nghia vu ké khai trung thuc tai san, diéu kién thi
hanh an; cung cap day du tai lidu, gidy to co lién
quan dén tai san cua minh khi ¢6 yéu cau cua
nguoi o tham quyén va chiu trach nhiém trude
phap luat vé néi dung ké khai do.

Quy dinh trén rat kho dé thuc hién hiéu qua
trong thuc té, boi 1&, viée thi hanh n thuong anh
huong dén quyén loi cua ngudi phai thi hanh an, do
vay. ho thuong tron tranh, khong tu nguyén thuc
hién nghia vu cling nhu cung cap thong tin khi chip
hanh vién yéu cau. Dé xir ly nhing truong hop nay,
trude day, Diéu 52 Nghi dinh sd 110/2013/ND-CP
ngay 24/9/2013 cta Chinh phu quy dinh xir phat vi
pham hanh chinh trong linh vic bo trg tu phap,
hanh chinh tu phap, hon nhéan va gia dinh, thi hanh
an dan su. pha san doanh nghiép, hop tac xa, quy
dinh mitc xu phat d6i voi hanh vi khong ké khai
trung thue tai san, dicu kién thi hanh an 1a tr 1 triéu
dén 3 triéu déng, murc phat nay cling duoc tiép tuc
ghi nhan trong Nghi dinh s6 67/2015/ ND-CP ngay
14/5/2015 ctia Chinh phi vé sira d6i, bd sung mot
s6 diéu cua Nghi dinh s6 110/2013/ND-CP ngay
24/9/2013 va hién nay la Nghi dinh sé
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82/2020/ND-CP ngay 15/7/2020 cua Chinh phu
thay thé cho Nghi dinh s6 110/2013/NP-CP va
Nghi dinh s 67/2015/ND-CP néu trén cing tiép
tuc ghi nhan lai mtc phat nay (Piéu 64). C6 thé
thay. mire xir phat nay chua dit nghiém khac dé ran
de nguoi phai thi hanh 4n va hién nay chua co ché
tai nao khac du sirc ran de doi voi viée nguoi phai
thi hanh an khong ké khai, ké khai khong trung
thuc hodc cung cap khong day du thong tin vé tai
san, thu nhap cua ho.

Thuc tién xac minh diéu kién thi hanh an cua
ngudi phai thi hanh an, chip hanh vién ciing gap
nhiéu kho khan do thiéu sir hop tac cua ca nhan, t6
chirc nam giir thong tin vé diéu kién thi hanh an
ctia ngudi phai thi hanh an. Phap luat vé thi hanh
an da quy dinh trach nhiém cua nhimg c4 nhan. to
chitc nay trong viéc cung cdp thong tin va thuc
hién cac yéu cau cua chap hanh vién, tuy nhién,
bién phap ché tai dé xur ly khi ho khong thuc hién
hodc thuc hién khong dung chua thuc sy du sure
ran de. Vi vay, nhiéu truong hop vi nhimng 1y do
khac nhau, nén thiéu su hop tac ciia cac co quan
nay, gay kho khan trong viéc thi hanh an.

3. Mot vai kién nghi nhim hoan thién phap
luat

Co thé khing dinh, viéc ndm bat dy du, chinh
x4c diéu kién thi hanh an ciia nguoi phai thi hanh
an c6 y nghia rat quan trong trong viéc dam bao
hiéu lyc thi hanh ban an, quyét dinh ctia Toa 4n, vi
vay, dé hoat dong nay phat huy hi¢u qua, chung ta
can b sung va hoan thién mot sb véan dé sau:

Thir nhat, tang thém quvén han cho chap hanh
vién, nhw: Quyén kham xét ngudi, chd & ciia ngudi
phai thi hanh an dé xac minh, thu hoi, xu 1y tién,
tai san; quyén yéu cau canh sat hd tro trong truong
hop xac minh diéu kién thi hanh an... Huéng quy
dinh nhu trén ciing da dugc ghi nhén trong phap
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luat cia nhiéu nudc trén thé gidi. Vi du nhu: Phap
luat Cong hoa Lién bang Ptrc cho phép chp hanh
vién co quyén kham xét chd & cua con ng; co
quyén yéu cau cinh sat ap giai con ng dén co quan
thi hanh an theo tri¢u tap cua chép hanh vién; cac
danh sach con ng khong c6 kha nang tra ng dugc
lap va luu trit tai Toa an dé moi ngudi co thé xem
dugc3; quyén yéu cau canh sat bt giit con ng ciing
dugc Phap ludt Thyy Pién quy dinh cho chip hanh
vién4,

Thit hai, cin sém xdy dung va ban hanh phap
lugt vé dang ky tai san. Mot trong nhimg kho khan,
lam giam hi¢u luc, hiéu qua thi hanh an dan sy la
do khong xac dinh dugc tai san cia bén phai thi
hanh 4n. Dé khic phuc tinh trang nay, can sm xay
dung va ban hanh Luat Dang ky tai san, theo
huéng tat ca tai san 1a bat dong san va cac dong
san phai dang ky quyén s& hiru phai dugc quan 1y
théng nhat boi mot co quan chii quan. Véi nhimg
tai san c6 gia tri 16n phai c6 day di ho so, 1y lich.
Nhu vay s¢ dam bao: (i) Tao diéu kién dé ca nhan,
co quan, t6 chirc ¢6 thé tim hiéu vé ngudn gbc clia
nhitng tai san nay trudce khi quyét dinh thuc hién
giao dich; (ii) Tao diéu kién thuan loi trong viéc
x4c minh tai san cua ngudi phai thi hanh 4n, dé
thyc hién cac bién phap nghiép vu trong thi hanh
an; (iif) La co s¢ dé xay dung Luat Thi hanh 4n dén
su theo dung ban chit cuia hoat dong ndy - hoat
dong nham bao vé quyén lgi cho chu thé c6 quyén,
va phu hop véi thong 1€ chung cua nhitng nudce co
hé théng phap luat thi hanh an dan sy hi¢u qua trén
thé giéi: Ngudi dwoc thi hanh an sé chi dong thiic
day qua trinh thi hanh an va phai c¢6 trach nhiém
cung cap thong tin vé didu kién cua nguoi phai thi
hanh 4n cho co quan thi hanh an dén sud.

Thir ba, khi Viét Nam ban hanh Ludt Dang ky
tai san, viéc xdc minh diéu kién thi hanh an dan su

can xdc dinh la nghia vu ciia nguoi dweoce thi hanh
dn. Chap hanh vién, co quan thi hanh an dan sy chi
x4c minh khi ¢6 yéu cau. Luat Thi hanh an dan su
ndm 2008 cua Vi¢t Nam da xay dung theo hudng
nay, tuy nhién, khi ap dung lai khong phu hop vai
diéu kién, hoan canh cua Viét Nam, do phap luat
vé dang ky tai san cua Viét Nam chua hoan thién,
gy rat nhidu kho khan cho ngudi dwgc thi hanh 4n
khi chimg minh diéu kién thi hanh 4n cua nguoi
phai thi hanh an. Vi vay, Luat Thi hanh an dan su
nim 2014 d3 sta doi lai thanh quyén cua nguoi
dugc thi hanh an cung cdp thong tin vé diéu kién
thi hanh &n cua nguoi phai thi hanh &n cho co quan
thi hanh 4n dan su, song co thé thiy day chi la giai
phép tam thoi. Khi hé thong phép luat vé dang ky
tai san hoan thién, kho khan nay co ban s€ dugc
khéc phuc, hon nira, vé thuc chat cia nhitng tranh
chép trong linh vic dan su, thi nguoi dwoc thi
hanh 4n 1a ngudi c6 quan hé ddi tac lam an, thé
chdp, vay muon... véi ngudi phai thi hanh an va
cling 1a nguoi tham gia trong qua trinh co quan nha
nuée co thim quyén giai quyét tranh chp, nén ho
14 ngudi ndm 1d cée thong tin vé tai san, nhan than
ctia ngudi phai thi hanh an, do do, khi sira d6i toan
dién Luat Thi hanh an dan sy, viéc giao cho nguoi
duoc thi hanh an phai xac minh diéu kién thi hanh
an cua nguoi phai thi hanh an 1a phu hgp voi ban
chit cua hoat dong thi hanh an dan sy va thong 1¢
quéc té.

Trong phép ludt nhidu nudc trén thé gioi, viéc
thi hanh 4n dugc thyc hién dua trén don yéu cau
cta chu ng (ngudi duge thi hanh an), dong thoi
budc cac chu no phai chung minh vé diéu kién thi
hanh an cua con ng (ngudi phai thi hanh an).
Chéng han, phap luat Nhat Ban quy dinh, khi
ngudi dugce thi hanh an c6 don yéu cAu thi hanh an,
viéc thi hanh 4n moi tién hanh. Pon yéu cdu thi
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hanh an phai chi rd tai san cua nguoi phai thi hanh
an®. Phap ludt Hoa Ky cling budc ngudi duge thi
hanh 4n phai tim ra tai san cua ngudi phai thi hanh
an. Sau khi ¢6 ban an cua Toa an, nguoi duoc thi
hanh an yéu cau Toa an ra lénh thi hanh 4n va lénh
nay co gia tri trong thot gian 06 thang, nguoi dugc
thi hanh 4n mang lénh d6 dén co quan thi hanh an
dé yéu cau cho thi hanh, khi co cac thong tin vé tai
san cua nguoi phai thi hanh an, thi ngudi duoce thi
hanh an phai thong bao ngay cho co quan thi hanh
an biét, néu trong thoi han 06 thang ma khong tim
thdy tai san ctia ngudi phai thi hanh an, thi co quan
thi hanh an tra lai Iénh d6 cho nguoi dugc thi hanh
an; néu sau d6 nguoi dugce thi hanh an tim thy tai
san cuia ngudi phai thi hanh an, thi phai dén Toa dé
xin lénh thi hanh an khac’. Theo phap luét cua
Singapore, khi nguoi phai thi hanh an tir chdi hoac
khong c6 kha nang thi hanh 4n dan sy thi nguoi
duge thi hanh an giir quyén kiém soat va co trach
nhiém xac dinh tai san cua nguoi phai thi hanh an
dé thi hanh an8. Bén canh d6, phap ludt vé thi hanh

an dan sy phdi cung cip cho ngudi duoc thi hanh
an cac phuong tién dé tim hiéu cac thong tin vé tai
san cua ngudi phai thi hanh 4n, dong thoi ¢6 giai
phap dé dung hoa giita quyén dwoc biét thong tin
vé tai san cua ngudi duge thi hanh 4n véi quyén
nhan than ciia ca nhan, dic biét 1a quyén bi mat doi
tu cia mdi ¢4 nhan. Huéng quy dinh nhr trén ciling
dugc thé hién trong khuyén nghi ciia Hoi dong
chung Chau Au nam 2003°.

Tém lai, muc dich cia viéc thi hanh an 1a hién
thyc hoa cac quyén cua bén thing kién va nhiém
vu cua co quan thi hanh an 1a phai su dung moi
bién phap hop phéap dé to chirc thi hanh an nhanh
chéng, kip thoi, hiéu qua khi bén dugc thi hanh an
co don yéu cau. Dam bao hiéu luc thi hanh béan an,
quyét dinh, bdo v¢ hiéu qua quyén loi cia nguoi
dugc thi hanh an 1a trach nhiém cua Nha nudc, vi
vay, viéc tiép tuc hoan thién phap luat vé thi hanh
an dan su va phap luat c6 lién quan ciling nhur dam
bao co ché van hanh c¢6 hiéu qua nhitng quy dinh
ndy 1a yéu cAu can thiét trong giai doan hién nay Q
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