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Tém tit:

Chi dan dia ly dong am la dbi tuong dugc quan tdm trong Hiép dinh
Thuong mai tr do Viét Nam - Lién minh chau Au (EVFTA). Hién nay,
phép luat vé& bao ho quyén s hiru tri tué & Viét Nam khong nhic dén
nhung ciing khong phii nhan viéc bao ho chi dan dia Iy déng am. Tuy
nhién, do tinh chit dac biét ciia chi dan dia Iy dong 4m nén phap luat can
¢6 nhimng quy dinh cu thé hon vé ddi twong nay Trong pham vi bai Viét
nay, tac gia tap trung phan tich khai niém chi dan dia ly dong 4 am, sy can
thiét d6i véi viéc bao ho chi dan dia ly dong 4m va dua ra mot s6 kién nghi
hoan thién phap luat s hiru tri tué vé van dé bao ho chi dan dia ly dong am.

Abstract:

Homogeneous geographical indications are an object of interest in the
Vietnam - European Union Free Trade Agreement (EVFTA). Currently,
the law on the protection of intellectual property rights in Vietnam does not
mention but also does not deny the protection of homogeneous geographical
indications. However, due to the special nature of the homogeneous
geographical indication, the law needs to have more specific provisions on
this object. In the scope of this article, the author focuses on an analysis
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of the concept of homogeneous geographical indications, the need for the
protection of homogeneous geographical indications and provides a number
of recommendations to further improve the law on intellectual property on

the issue of protecting homogeneous geographical indications.

Ngay nay, ¢6 thé thdy, viéc sir dung nhitng
dAu hiéu chi dan dia Iy cho san phdm, hang hoa
tao ra nhing gi tri vo hinh cho cac san pham tur
nhién & céc ving mién khéc nhau trén thé gioi.
Khac véi nhan hiéu, tén thuong mai, chi dan dia
1y ¢6 chirc ndng chi dan ngudn gbc dia Iy ciia san
pham c6 chit luong dic biét so v6i san phim
cung loai dén tir nhimg viing khéc; nhimg khu
vue nay thuong 1a noi ¢6 diéu kién thé nhudng,
tu nhién hay yéu t6 con nguoi doc ddo. Bai vay,
viée bao ho hiéu qua cic chi dan dia ly nay s&
gdp phan nang cao gia tri thuong mai ciia hang
hoéa Viét Nam trén thi truong thé giéi. Bén canh
d6, Viét Nam da ky két hodc gia nhap mét sb
diéu udc qudc té (gan day nhét 1a Hiép dinh
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Thuong mai ty do Viét Nam - Lién minh chau
Au - EVFTA). Cac vin ban nay déu nhin manh
vé van dé bao ho quyén sé hiru tri tué dbi véi chi
dan dia Iy néi chung ciing nhu giai quyét vin dé
lién quan dén bao ho chi dan dia ly dong am.
1. Khai niém chi din dia Iy dong Am

Hiép dinh vé cac khia canh thuong mai cia
quyén s¢ hiru tri tué (Hiép dinh TRIPs) nim
1994 chinh thirc st dung khai niém “chi din
dia ly” trén co s& hai thut ngir “chi dan nguén
gdc” va “tén goi xut xir hang hoa” dugc dé
cap trong Cong udc Paris nam 1883 va Thoa
udc Madrid nam 1891. Theo Hiép dinh nay, chi
dan dia ly dugc hiéu 1a “nhimg chi dan vé hang
hoéa bit ngudn tir lanh thd ciia mot thanh vién



hodc tir khu vuc hay dia phuong thudc lanh
thd d6, c6 chat lwong, uy tin hodc dic tinh nhat
dinh chii yéu do xuit xir dia Iy quyét dinh™.
Khai niém trén cho thy, chi dn dia ly c6 thé la
nhitng dAu hiéu bét ky dé chi ra nguén gdc cia
san phAm dwoc san xuét tir anh thd, dia phuong
hay mot khu vuc nhat dinh. Trong d6, san phim
mang chi dan dia 1y ¢6 chét luong, uy tin hodc
dac tinh ma céc tinh chét nay chu yéu do xuét
xt dia ly quyét dinh.

O Viét Nam, lan dau tién chi dan dia ly dugc
quy dinh trong Nghi dinh s§ 54/200/ND-CP
ngay 03/10/2000 cua Chinh phu va dugc bao
ho ddng thoi vai tén goi xuét xir hang hoa. Luat
S¢ hitu tri tué nam 2005 da duoc sira doi, bd
sung mot s6 diéu nam 2009 va nam 2019 (Luat
SHTT) théng nhét sir dung thuat ngr chi dan dia
ly. Khoan 4 Diéu 22 Luat SHTT quy dinh: “Chi
dan dia ly 1a d4u hiéu ding dé chi san pham c6
ngudn gdc tir khu vuc, dia phuong, ving lanh
thd hay qudc gia cu thé”. Xuat phat tir dic trung
cua chi dn dia ly 1a chi d&n ngudn gc cta san
pham nén diu hiéu dugc cong nhan 1a chi dan
dia Iy phai 1a nhimg d4u hiéu nhan biét bang thi
giac nhu tir ngir, hinh anh, biéu tugng. Nhur vay,
chi dan dia ly c6 thé 1a bét cir ddu higu nao dé
chi dan nguén gdc clia san pham.

Ciing glong nhu cac chi dan thuong mai khac
hién twong ton tai cac chi din thuong mai g10ng
hét nhau duoc sir dung dé chi dan nguon goc cua
cac san pham duoc san xuat tir cac quoc gla cac
vung lanh thd khéc nhau c6 thé xay ra. Van dé
nay Xuat phat tir viéc trung tén goi cua cac vung,
lanh th trong mot quoc gia hodc ¢ Y cac quoc gia
khéc nhau. Cac chi dan dia Iy gidng nhau dugc
gin cho cac san phdm duoc tiéu thu trén mot

! Khoan 1 Diéu 22 Hiép dinh TRIPS.
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thi trrdong khién nhiéu ngudi lo diéu nay dé gay
nhim 14n cho ngudi tiéu ding vé xuét xtr thyc su
cta san pham. Boi véy, trong cac van kién quoc
t& va phap ludt & cac quic gia bat dau dé cap dén
bao hd cho céc chi dan dia ly dong am.

Néu hiéu theo nghia phd thong, thuat ngir
dong am (homonym) dugc dinh nghia trong
Merriam Webster’s Collegiate Dictionary 1a

“mot trong hai hodc nhiéu tir dugc danh van va
phit 4m giong nhau nhung khac nhau vé nghla”2
Dinh nghia ndy gitip ta hiéu ring, chi dan dia ly
ddng 4m 14 nhitg chi dan dia ly duoc viét va
phét 4m giéng nhau duoc dung @ chi din ngudn
gbc dia ly cuia san pham xuat phat tir cac viing
lanh thé, céc qudc gia khac nhau.

Hiép dinh TRIPs, l4n dau tién d& cap dén chi
dan dia ly dong 4m® va viéc bao ho chi dan dia ly
ddng am cho san phim rugu vang nhung khong
dua ra khai niém thé nao 1a chi dan dia ly dong
am. Tuy nhién, theo cach hiéu trong Hiép dinh
TRIPs, cic chi dan dia ly dong am la cac dau
hi¢u de chi cac ving lanh thd c6 tén goi glong
nhau vé nghia den dugc sir dung dé chi nguon
gbc dia 1y cua cac san pham dén tir cac quéc gia
khéc nhau®. Vi du “Rioja” 1a tén ctia mot vung &
Tay Ban Nha va ¢ Argentina va cum tir nay ap
dung cho rugu vang dugc san xuét & hai quéc
gia nay. Nhu vay “Rioja” 1a chi dan dia 1y dong
am dung dé chi dan xuét xir cia rrgu vang dén
tir hai qudc gia khac nhau.

Luat SHTT khong quy dinh vé khai niém chi
dan dia ly dong am, nhu'ng khoan 22 Piéu 4 Dy
thao Luat stra ddi, bd sung mot s6 diéu cia Luat
SHTT nam 2020 (Du thao Luét)® da bo sung
thém khai niém nay nhu sau: “Chi dan dia ly
ddng am duoc hiéu 1a cac chi dan dia 1y c6 cach

2 “one of two or more words spelled and pronounced alike but different in meaning (such as the noun guail

and the verb quail).
3 Xem quy dinh Diéu 23.3 Hiép dinh TRIPS.

4 WIPO Standing Committee On The Law Of Trademarks, Industrial Designs And Geographical Indicaitons,
“Possible Solutions For Conflicts Between Trademarks and Geographical Indications and For Conflicts
Between homonymous Geographical Indicaitons’ WIPO Doc.Sct/5/3, 8 June 2000.

5 Du thao Lut stra d6i, bd sung mot sd diéu ctia Luat SHTT nam 2020, https://www.most.gov.vn/vn/Pages/

chitietduthao.aspx?iDuThao=822.
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phat 4m hodc cach viét tring nhau”. Viéc phap
luat SHTT Viét Nam dua ra dinh nghia vé chi
dan dia 1y déng am 1 can thiét. Boi 18, viéc co
mdt dinh nghia chinh x4c va day du vé chi dan
dia Iy dong 4m 1a co s& quan trong dé xac dinh
d6i twong dugce bao ho va cac diéu kién cho phép
cac chi din dia Iy nay ddng thoi ton tai.

2. Sur cén thiét bao h chi din dia Iy dong Am

Thir nhat, xuét phat tir dic diém cta chi
dan dia ly 1a du cac du hiéu chi dan ngudn
gbc san phadm dugc viét hodc phat 4m gidng
nhau nhung khong lam mat di tinh phan biét
giita cac chi dan dia ly dong am.

Déi véi cac chi dan thuong mai nhu nhan
hiéu, tén thuong mai 13 c4c chi dan thuong mai
do con nguoi sang tao, lya chon dé tao ra su
phan biét giira cac co s¢ san xudt, kinh doanh
v6i nhau hay san phim dugc san xuét boi cac
co s& san xuét, kinh doanh khac nhau. B&i vay,
néu phap luat cong nhén sur ton tai cua cac nhan
hi¢u hay tén thuong mai giéng hét nhau tt yéu
s€ gy ra sy nham 1an cho ngudi tiéu dung vé
Xuat xir cua san pham dugc cung cap boi cac
nha san xuét khac nhau. Hon nita, nhitng chi
dan thuong mai nay do cac t6 chirc, c4 nhan
tu sang tao ra nén khi da bi trung v4i mot nhan
hiéu hay tén thuwong mai da co tir trudce, ho cd
thé Iua chon céc diu hiéu khéc dé gin cho san
pham hoic co s& kinh doanh ctia minh. Piéu
ndy khong lam anh huéng dén chit luong
ctia san pham ma ho cung cép. Vi du, “Trung
Nguyén” 13 mot nhan hiéu gin cho san phdm
ca phé cua cong ty ca phé Trung Nguyén duoc
dung dé phan biét v6i san phdm ca phé do cac
chii thé khac san xuét. Tuy nhién, néu trudce do,
Cong ty ca phe Trung Nguyén st dung nhan
hleu khac dé gin 1én san phdm ciia minh thi
van tao ra dugc tinh phan biét va khong lam
anh huong dén danh gia ciia ngudi tiéu ding
vé chét luong cua san pham. Vay nén ddi voi
nhan hiéu hay tén thwong mai, mét nguyén tic
bao hd dugc stir dung la chu thé nao st dung
tén thwong mai truéc hay dang ky d6i voi nhan
hiéu trudc thi s& duoc cong nhan quyén trude,
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cac chii thé kinh doanh khac khong dugc ding
ky hay str dung nhén hi¢u, tén thuong mai tring
hay turong tur v4i nhan hi¢u, tén thuong mai da
dugc dang ky, dugc str dung trude.

Trong khi @6, chi dan dia Iy 1a cac dau hiéu
duoc su dung dé chi dan dén xuét xr cta san
pham dén tir mot quéc gia, ving lanh thd nhat
dinh. Y nghia ctia chi dan dia Iy 1a chi dan dén
ngudn gdc ciia san pham c6 chit lwong duoc
danh gi4 boi nguoi tiéu ding va chat luong
d6 do diéu kién thd nhudng, tur nhién hay yéu
t6 con ngudi ciia mot vung lanh thd tao nén.
Ngay tir dau, diéu kién dé phéap luat cong nhan
cac dau hiéu nay 1a chi dan dia Iy xuét phat tir
yéu td ddc biét cua vung lanh thd duge chi dan
dén. It truomg hop c6 hai hodc nhidu ving lanh
thd khac nhau nhung c6 ciing diéu kién vé ty
nhién va con ngudi 1am nén chat luong san
pham vuot trdi, c6 chang phai la cac ving lanh
tho sat gan nhau. Vi du, nuéc mam Pha Quéc
ndi tiéng trong ca nudc va nudc ngoai nhoy do
dam cao, c6 mau, mui, vi thom ngon dac trung
Xudt phat tir ngudn tai nguyén chat luong va
truyén thong 1am nude mam lau doi cua ngudi
dan Phu Qudc, Kién Giang. Hon nita, day chi
14 hién tugng cac diu hiéu dugc viét va phat
4m giéng nhau con cac ving lanh thd thuong
s& nam & cac vi tri dia ly khac nhau nén khong
¢6 hién tugng trung vé chi dan dia ly. Bai vay,
du dau hiéu cua céac chi dan dia 1y c6 thé duge
viét hodc phat m giéng nhau nhung ching ta
van ¢ thé phan biét dwoc ngudn gdc cia san
pham thong qua diéu kién dac biét tir ving
lanh thd tao ra san pham d6 va vi tri dia ly cua
cac vung lanh tho dé.

Bén canh d6, khac voi nhan hiéu, chi dan
dia ly kh6ng duogc lya chon tuy tién ma dung
dé chi dén mot khu vuc dla ly riéng lién quan
dén cac san pham c6 ngudn gbe tir d6. Co the
cac vung dia 1y khac nhau c6 tén goi gidng
nhau va 1a noi xuat xtr caa cung mot loai san
phém. Tén goi cua cac vung dia ly duoc dat
va cong nhan béi co quan nha nude cd thim
quyén hodc da dugc nguoi dan st dung lau



doi mang tinh truyén thong, nén kho c6 thé tuy
tién thay doi tén goi cua cac chi dan nay. Boi
vay, hién tuong chi dan dia ly déng 4m ton tai
1a diéu tat yéu.

Thir hai, xuat phat tir vai trd ctia chi dan dia
Iy. Bao ho mét chi dan dia Iy 1a chdng lai viéc sir
dung céc chi dan thuong mai tring hodc trong
tw v6i chi dan dia Iy d6 cho san pham Kkhong
dat céc chi tiéu phép ly (khong c6 ngudn goc
tir khu vuc dia ly twong timg, khong dat cac chi
tiéu vé san phdm hodc céc chi tiéu vé quy trinh
san xuét san pham). Nude mim Pha Quéc, che
Shan tuyét Mgc Chau, ca phé Ban Mé Thuat,
budi Poan Hung, ruou Bourdeux... 1a nhitng
vi du vé tén goi ndi tiéng thuong lam ching
ta lién tuong dén nhimg san pham tu nhién, cé
chét luong cao ¢ Viét Nam va trén thé giéi. Mot
dac diém chung ciia tat ca cac tén goi nay 1a y
nghia vé mat dia ly ctia chung, tirc 1a chirc ning
chi ddn mot khu vure, thanh phd, huyén, tinh...
Nhu'ng vi du trén cho chung ta thay rang, chi
dan dia ly c6 thé nbi tiéng va vi thé ¢ thé 1a tai
san thuong mai c6 gia tri. Chinh vi vay, céc chi
dan dia ly nay thuong bi gia mao dan t6i nhu
cau phai dugc bao ho.

Bao ho chi dan dia 1y ¢ hiéu qua tao ra loi
ich kinh té cho tat ca cac mét xich tham gia quy
trinh san xuét, luu thong, tiéu ding san pham
mang chi dan dia ly. Dic biét, viéc bao ho chi
dan dia 1y c6 vai trd va y nghia quan trong trong
viéc phat trién kinh t& néng nghiép, nong thon.
Béo ho chi dan dia 1y tao cong cu phap ly dé
nha san xuat chong lai cac hanh vi gia mao chi
dan dia ly. Tir d6, nha san xut c6 thé gia ting
gié tri cho san phim cta minh. Mot khi nguoi
tiéu dung biét chic chin hang héa dinh mua 1a
san pham that sw dugc bao dam vé ngudn goc,
ho sin sang tra gi4 cao cho san pham d6. Tuy
nhién, dé c6 duoc diéu d6 cling doi hoi ban than
cac nha san xuét san phdm phai tu hoan thién
va bao dam quy trinh san xuét, kinh doanh san
phim dé c6 thé dua ra thi trudng cac san pham
6 chét lugng 6n dinh, c6 ngudn goc 15 rang.
Néu khong cong nhan su ton tai mot trong céc
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chi dan dia ly d6ng 4m dong nghia véi viéc mot
trong sb cac chi dan dia ly nay khong duoc bao
hd, dan dén viéc c6 thé c6 hanh vi gia mao san
pham va c6 thé khé khan trong viéc quan 1y va
duy tri chét lugng san phdm & nhimg ving ma
chi dan dia ly khong dugc cong nhan. Day sé 1a
mét sy mat mat 16n cho san pham truyén théng
¢6 chat luong ctia mot ving lanh thd.

Thir ba, xét vé co s& phap ly. Nhu da phan
tich & trén, phap luat vé SHTT hién hanh cua
Viét Nam khong dé cap dén thuét ngit chi dan
dia Iy dong am va nhimg diéu kién riéng cho
bao ho chi dan dia Iy dong 4m. Trén co s& quy
dinh cua Diéu 79 Luat SHTT vé diéu kién bao
ho chi dan dia ly va cac truong hop loai trir
khong bao hd chi dan dia ly quy dinh tai Diéu
80 Luat SHTT, phéap luat khong loai trir viéc
bao ho ddng thoi cac chi dan dia Iy ddng am.
Bén canh do, phap luat Viét Nam khong can
clr vao nguyen tic ndp don trudc ma van cong
nhan cho sy ton tai cua cac chi dan dia 1y néu
chi d4n dung vé ngudn gdc dia ly va khong gay
nham 1an cho ngum tiéu ding vé nguon goc dia
ly thuc ctia san pham mang chi dan dia ly dé.
Tuy nhién, chung t6i cho rﬁng, can quy dinh cu
thé hon vé chi dan dia Iy dong am bai sy ton
tai nguy co xung dot giira cac chi dan dia ly
dong 4m khi duoc st dung trén cling mot thi
truong. Ngoai ra, trong cac diéu ude qudc té ma
Viét Nam gia nhap hoéc ky két déu c6 dé cap
dén hién tugng chi dan dia ly déng am va ¢
quy dinh riéng cho chi dan dia Iy dong 4m nhu
trong Hiép dinh TRIPs va gan ddy nhit trong
EVFTA di c6 nhimng thoa thuan cu thé dé xir ly
cac van dé lién quan dén bao ho chi dan dia ly
dong am.

Thit i, xuat phat tir doi hoi cta thuc tién.
Hién nay, du ¢ Viét Nam chua cé truong hop chi
dan dia ly dong am nao dugc bao hd, nhung co
thé nhin thdy rd nhu cu vé bao ho chi dan dia Iy
d6ng am trong trong lai. Nam 2006, Viét Nam da
chép nhén bao ho chi din dia 1y Pisco cua Peru.
Nam 2011, Viét Nam da cong nhéan “Pisco” cua
Chile 1a chi d4n dia Iy theo dinh nghia ctia Diéu
NGHIEN CUU
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22 Hi¢p dinh TRIPs trong FTA gitta Viét Nam
va Chile. Méi ddy, Chile da nop don yéu cau bao
ho chi dén dia Iy Pisco ¢ Viét Nam. O Viét Nam
ciing c6 cac ving lanh thd tring tén nhu huyén
Ky Son tinh Nghé An va huyén Ky Son tinh Hoa
Binh. .. va c6 thé xut hién hién twong dong am
trong trong lai. Vi vay, phap luat SHTT cua Viét
Nam cén thiét phai quy dinh céc diéu kién riéng
cho bao ho chi dan dia ly dong am.

3. Kién nghi

Tir nhirng phan tich trén, chiing t6i d& xuat
mot sb kién nghi cu thé lién quan dén van dé
bao ho chi dan dia ly ddng 4m:

Thit nhdt, stra d6i khoan 22 Diéu 4 Dy thao
Luat vé khai niém chi dan dia ly déng am theo
huéng 1am 15 thém hai van dé: (i) Pham vi
bao ho chi dan dong am dbi véi tt ca cac san
pham hay chi mot sé san pham; (ii) Cac chi
dan dia 1y duoc coi 1a ddng 4m khi né chi dan
dén nguon gdc ctia cac san pham bét ky hay 1a
cac san pham cung loai.

+ Tuy thudc vao hé théng phap luat mdi
qudc gia khac nhau xac dinh bao ho chi dan dia
ly ddng am cho cac loai san pham khéc nhau.
Theo quy dinh ctia Hiép dinh TRIPs va mot s6
quéc gia nhu Trung Qubc, New Zealand. .. quy
dinh chi bao ho chi dan dia ly dong am d6i véi
rugu vang. Tuy nhién, hién nay, viéc bao hd chi
dan dia ly dong 4m cho nhiéu san phim bén
canh san phém rugu vang da dugc mot ) quéc
gia thira nhan, chéng han nhu Thai Lan da thtra
nhan chi dan dia ly déng am d6i voi mot s san
pham dic biét® hay An D6 thira nhan bao ho chi
dan dia ly dong am ddi vai tat ca cac san pham’.
Hon thé nira, trong cam két cua Viét Nam trong
EVFTA, chiing ta da thtra nhan vi¢c bao ho chi
dan dia ly va cho rang, chi dan dia Iy dong 4m
khong nén bi gioi han trong mot, mot sb san
pham cu thé ma nén mo rong bao ho chi dan dia
ly ddng Am cho tat ca cac san phim.

+ Nén xem xét chi dan dia ly dong am déi
v6i cac ddu hiéu duoc chi dan ngudn gbc cia
c4c san pham cing loai. Viéc ton tai dong thoi
céc chi dan dia ly ddng 4m hoan toan hop 1y boi
vi cac chi dan chi ra ngudn gbc dia ly thuc sur
clia cac san pham ma chiing duoc sir dung. Tuy
nhién, xung dot thuong nay sinh khi cac san
phém sir dung céc chi dan dia ly dong am dugc
ban vao ciing mot thi trudng va chi din dén
ngudn gbc clia cac san phim gidng hét nhau.
Viée sir dung dong thoi cac chi dan dia ly dong
4m trong cting mot lanh thé c6 thé gay ra van dé
khi san pham sir dung chi dan dia 1y c6 nhing
pham chét va dic diém riéng biét ma khong c6
san pham sir dung tir dong 4m ciia chi dan dia ly
d6. Trong trudng hop nay, viéce sir dung chi dan
dia ly dong am s& gay hiéu lam, vi cac ky vong
lién quan dén chat luvong cua san pham ma chi
dan dia ly ddng am duoc sir dung khong duge
dap tmg. Pbi v6i cac chi dan thuong mai khac
nhu nhan hiéu, khi xét nhan hi¢u dang ky sau
cd trung hay tuong tur véi nhan hiéu da dugc
dang ky trudce, phép luat cling chi xem xét nhan
hiéu dugc gin lén cic san phdm cing loai®.
Trong Hiép dinh TRIPs, chi dan dia ly dong 4m
ciing chi dugc xac dinh ddi vé6i cac chi dan dén
Xuét xir cia céc loai rugu vang. Néi cach khac,
Hiép dinh TRIP chi cong nhan su ton tai déng
thoi cua cac chi dan dia ly dong 4m duoc gin
v6i cac san phim cung loai. Béi vdy, chi xac
dinh 14 chi dan dia ly dong 4m dé chi dan nguén
gdc cua cac san phdm cing loai.

Vi véy, khoan 22 Piéu 4 Dy thao Luit can
dwoc viét lai nhu sau: “22. Chi déan dia Iy
dong am la cdc chi dan dia Iy c6 cdach phdt Gm
hodic cdch viét trimg nhau dé chi dan nguén
gbc cia cdc san pham ciing logi”.

Thi hai, sira d6i Diéu 79 Dy thao Ludt theo
huéng bd sung thém cac yéu cau cu thé dam
bao phan biét giira cac chi dan dia ly dong am.

6 Xem Diéu 29 Luat Bao ho chi dan dia ly cua Thai Lan nam 2003.
7 Xem Diéu 10 Luat Dang ky va bao ho chi din dia ly d6i v6i hang hoa cua An D nam 1999.

$ Xem diém e khoan 2 Diéu 74 Luat SHTT.
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Piéu 23.3 ctia Hiép dinh TRIPs dat ra mot
quy tic cu thé cho cac chi dan dia ly ddng 4m
cho rugu vang bang cach quy dinh cu thé cac
truong hop chi dan dia Iy ddng am cho cac loai
rugu ma viéc st dung khong thé hién sai cho
cong ching ring hang héa c6 ngudn gbe tir
lanh thd khac nhu quy dinh tai Didu 22.4 cia
Hi¢p dinh TRIPs. Trong truong hop nay, ca
hai chi dan phai dugc bao hd va cac thanh vién
WTO lién quan phai x4c dinh cac diéu kién can
thiét dé phan biét cac chi dan dong am cho rugu
vang. Khi lam nhu véy, ho phai dam bao ring
ngudi tiéu dung khong bi lira ddi va cac nha
san xuét lién quan dugc d6i xir cong bang. Hiéu
qué thyc té ciia quy dinh nay 14 n6 thiic diy cac
thanh vién WTO m¢ cura thi truong ciia minh
trong cac trudong hop c6 chi dan dia ly dong 4m
va budc phai tim ra cac giai phap thich hop dé
céc san phim mang chi dan dia ly dong 4m d6
cung ton tai. Tuong tu nhu Hi€p dinh TRIPs,
EVFTA ciing dé cho cac qudc gia thanh vién
tu quy dinh vé diéu kién thuc té dé c6 thé han
ché sy nham 14n cho ngudi tiéu ding vé xuat xir
clia cac san phim mang chi dan dia Iy dong am.

Theo phap lut ciia An D0, ¢ hai diéu kién
can duge xem xét trude khi quyét dinh bao ho
céc chi dan dia ly ddng 4m. Co quan cip phép
bao hd cho mot chi dan dia 1y nay so véi chi
dan dia 1y kia; trong d6, hai chi dan dia ly dong
am vai nhau chi dugce bao hg khi dép tng cac
diéu kién sau: 1) Xac suét thyc té c6 thé phan
biét dugc cac san pham mang chi dan dia ly d6
vé tinh cht, chat luong, hinh dang, cong dung
va cam nhén téng thé cta san phim dé tranh
moi kha ning nhim l4n cta nguoi tiéu dung;
2) Trong trudong hop co quan c6 thim quyén
c6 thé dam bao ddi xir cong bang ddi vai cac
nha san xuat hai san phdm lién quan va bao vé
quyén cta cc nha san xuét’.

Nam 1999, Pai hoi déng van phong rugu
nho qudc té (OIV) da thong qua Nghi quyét

BAN VE DU AN LUAT

ECO/3/99, xtr ly cac chi dan dia ly dong am.
Nghi quyét khuyén nghi cac quéc gia thanh vién
OIV, khi dt ra cac quy tic phéan biét cho cac tén
dong 4m, can xem xét nhitng diéu kién sau: (i)
Su cong nhan chinh thirc dugc str dung & nude
xuat xir; (ii) Khoang thoi gian tén da duoc sir
dung; (iii) Vi€c stir dung c6 trung thuc hay khong;
(1v) Tam quan trong cua viéc trinh bay céc nhan
dong am ddi voi hoat dong tiép thi; (v) Khuyen
khich dé cap day du thong tin phan biét dé tranh
sy nham 14n ctia ngudi tiéu ding.

Chung t6i cho ring, Diéu 79 Dy thao Luét
can duogc bd sung thém cac yéu cau dé dam
bao han ché nham lan cia nguoi tiéu dung vé
cac chi dan dia ly ddng am cung ton tai trén
thi truong nhu: tim quan trong cia viéc trinh
bay cac nhan déng am; dé cap day du thong
tin dé phan biét tranh sy nham 14n cia nguoi
tiéu dung...

Thir ba, can bd sung quy dinh vé quyén
dugc thong bao va dugc gop y cua chi s¢ hitu
chi dan dia ly da dugc bao ho trude khi chi dan
dia ly dong am dugc xem xét bao ho.

Pay 1a ndi dung ma Viét Nam da cam két
trong EVFTA, cu thé: “Néu mot Bén, trong
dam phan véi mot nude thir ba, dé xuét bao ho
mdt chi dan dia ly ciia nudc thir ba d6 dong am
v6i mot chi dan dia ly cia Bén kia dugc bao
ho theo Tiéu Muc nay thi phai thong béo cho
Bén kia va danh cho Bén kia co hoi dé gop y
trude khi chi dan dia ly clia nuée thir ba dugce
bao ho”. Biét trudc vé viée s& bao ho cho mot
chi din dia ly dong 4m véi chi dan dia ly da
dwoc bao hé 1a quyén chinh dang ciia chi so
hiru; ddng thoi, ddy ciing 13 mot ndi dung ma
Viét Nam da cam két trong EVFTA. Vi vay,
Du thao Luat can bd sung thém noi dung lién
quan quyén dugc thong bao va quyén duoc gop
y trude khi bao ho mot chi dan dia ly dong 4m
véi chi dan dia ly d3 duoc bao ho cia chi s
hiru chi dan dialy d6 m

9 Xem Diéu 10 Luat Pang ky va bao ho chi dan dia ly d6i voi hang hoa cia An D6 nam 1999, c6 thé dich la
Pao luat chi dan dia ly hang héa (Ding ky va bao ho - GIG) nam 1999 cua An D6. https://legislative.gov.in/

sites/default/files/A1999-48.pdf.
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