MIEN TRACH NHIEM DO CO SU THAM GIA CUA BEN THU BA
THEO CISG 1980 VA PHAP LUAT VIET NAM

LE THIANH XUAN* - NGUYEN THIMINH TRANG**

Bai viét nghién citu vé cdc cin cit mién trdach nhiém do c6 sw tham gia ciia bén thit ba theo
quy dinh cia phdp ludt Viét Nam va Cong udc Vién 1980 vé Hop dong mua bdin hdng héa quéc
&' (CISG 1980). Thong qua viéc so sanh vGi mot s6 ngudn ludt khdc, bai viét ciing ddnh gid vé sy
tuong thich va uu diém cia cdc quy dinh trong phdp ludt Viét Nam va Céng wéc vé vin dé ndy,
qua d6 dé xudt gidi phdp nham hoan thién phdp ludt, huéng téi sy dong bé va chuyén nghiép
trong tién trinh cdi cdch tu phdp.
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The article studies the provisions on exemptions from liability due to the participation
of a third party in accordance with Vietnamese laws and the United Nations Convention on
Contracts for the International Sale of Goods (Vienna, 1980 - CISG). By comparison with
other sources of law, it also makes an assessment of the compatibility and advantages of
the provisions of Vietnamese laws and CISG on this issue; thereby, proposes solutions to
improve the law, towards the uniformity and professionalism in the judicial reform process.

Keywords: Exemptions from liability, third party, Vietnamese laws, CISG 1980.

rong khudén khd cta Cong wdc Vién

I 1980 vé Hop dong mua ban hang héa
quoc t€, mot trong cac treong hop dwoc

mién trdch nhiém khi vi pham hop dong theo
quy dinh tai khoan 2 Diéu 79 CISG 1980 la
treong hop mién trach do hanh vi ctia bén thi
ba tham gia thyc hién mot phan hodc toan bo
hop dong: “Néu mdt bén khong thiec hién nghia
vu cua minh do nguweoi thir ba ma ho nho thiec hién
toan phan hay mot phin hop dong ciing khong
thiec hién diéu do thi bén ay chi dwoc mién trdch
nhi¢gm trong trwong hop: (a) Dwoc mién trich
nhié¢m chiéu theo quy dinh ciia khoan trén; (b) Néu
ngueoi thir ba ciing sé dwgc mién trdch néu cic quy
dinh ctia khoan trén dwoc dp dung cho ho”. Theo
d6, néu mot bén khong thuc hién nghia vu
cta minh do nguoi tht ba ma ho nho thuc
hién toan bd hay mot phan hgp dong cling
khong thuc hién diéu d6 thi bén ay chi duoc
mién trach khi théa man cic diéu kién cu
thé. Quy dinh vé nguoi tht ba ctia CISG la
mot quy dinh hoan toan khéc biét so véi cac
c&n ct mién trach nhiém khac. Trong truong
hop nay, can c d€ cho bén duoc mién trach
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nhiém duoc xac dinh tuwong d6i kho khan va
phtic tap. D€ dp dung duoc diéu khoan nay
thi dong thoi ca bén dura ra yéu cau mién trach
nhiém va bén thit ba lién quan dé phai thoa
man cac diéu kién quy dinh tai khoan 1 Diéu
79 cua CISG nhu sau: Mot la, tro ngai xay ra
ngoai tam kiém sodt ctia cac bén; hai la, cac
bén khong thé lvong trude mot cach hop ly
tai thoi diém ky két hop dong; ba Ia, trd ngai
va hau qua ctia n6é khong thé tranh duoc hodc
khong thé khéc phuc dugc. Digu nay c6 nghia
la bén vi pham va bén thit ba d6 phai dap tng
diéu kién kép vé mién trach thi méi co thé &p
dung Dbiéu 79 (2) CISG. Cu thé nhu sau:

Thir nhat, “tré ngai ngoai tam kiém sodt” cuia
cac bén doi hoi day phai la tré ngai dién ra
mot cach khach quan, khong chiu sy chi phéi
cua bat ki bén nao trong hop dong. Cac su
kién khach quan thwong la nhitng hién tuong
te nhién nhw 14 lut, hoa hoan, bao, dong dat,

* Thac si, Gidng vién Khoa Phdp ludt quoc té
Truong Pai hoc Kiém sit Ha N§i

** Cti nhdn Truong Pai hoc Kiém sdt Ha Nji
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song than... Cac thién tai nay thuong xay ra
mot cach bat ngo va gay anh huong khong
nhé dén cac hoat dong thuong ngay. Doi voi
hoat dong mua ban hang hoa qudc té, cac sy
kién thién tai nay xay ra c6 thé khién mot bén
bi vi pham nghia vu hop dong, lam cho qua
trinh thuc hién hop dong bi ngung tré. Cac su
kién nhu thién tai thuwong thé hién ro tinh chat
khach quan; tuy nhién, theo thuc tién an 1é!
cua CISG c¢ rat nhiéu truong hop duoc xem
la sy kién khach quan nhuw quyét dinh cta
Chinh phu? hay treong hop nha san xuat bi
ngung san xuat khan cap®. Yéu td vé sy khach
quan cta treong hop thong thuong dwoc xac
dinh mot cach dé dang boi chi can xem xét
vé mdt nguyén nhan cua su kién d6 xem c6
chiu sy chi phdi theo y chi cta cac bén hay
khong. “Hi¢n twong thoi tiét bit thwong” trong
vu tranh chdp vé viéc cham giao 16 duong ray
xe Itra Nga ctia Forberich (Ptic) cho RMI (Hoa
Ky) vao thoi diém cudi nam 2002 khi cang St.
Peterburg bi déng bang bat thuwong* (noi cang
di ctia bén thit ba) c6 thé dwoc coi la vi du vé
trd ngai nam ngoai tam kiém sodt nhu da néu
0 trén. Mdc du Toa an Hoa Ky chua ting ap
dung Diéu 79 cua CISG dé€ giai quyét nhing
tinh hudng vé mién trach kiéu nay nhung da
tirng c6 4n 1é giai quyét vu viéc trong tie bang
quy dinh tai ap dung khoan 2 biéu 615 Bo
luat thvong mai thong nhat (UCC), theo dé:
“Truwdc khi mét nghia vy dwgc mién trdch thi cd

! Belgium (2009), Scatom International BV v.
Lorraine Tubes S.A.S. Nguon truy cap: https://
cisgw3.law.pace.edu/cases/090619b1.html, trich dan
ngay 3/11/2020

2 ICC Arbitration Case No. 7197 (1992), Failure to
open letter of credit and penalty clause case. Nguon
truy cap: http://cisgw3.law.pace.edu/cisg/wais/db/
cases2/927197i1.html#cabe, trich dan ngay 20/8/2019

® Russia (1994), Tribunal of International Commercial
Arbitration at the Russian Federation Chamber of
Commerce and Industr. Nguon truy cap: http://cisgw3.
law.pace.edu/cases/950316r1.html#cabc, trich dan
ngay 23/9/2019

* Cong wdc Vién cho nguoi Viét, “Cic truwong
hop mién trich”. Ngudn truy cap: https:/cisgvn.
wordpress.com/an-1%FE1%BB%87-cisg/cac-
tr%C6%B0%E1%BB%9Dng-h%E1%BB%A3p-
mi%E1%BB%85n-trach/.
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03 diéu kién cin dwoc thoa man: (1) Mot sw viéc
ngdu nhién bat ngo xdy ra; (2) Do sy viéc ngdu
nhién bat ngo nay viéc thwc hign nghia vu hop
dong khong thé dién ra; (3) Hop dong duwoc giao
két trén co s6 gid dinh rang sw vigc ngdu nhién bat
ngo nay khong xay ra”. Mac du khong c6 an 1é
cu thé nao ap dung Diéu 79 CISG nhung viéc
ap dung quy dinh tai khoan 2 Biéu 615 UCC
néu trén twong tu tinh than cua Diéu 79 CISG
cting du dé cho thay Toa an Hoa Ky ciing ung
ho tinh than nay cua diéu luat.

Thir hai, khi c6 tranh chap xay ra, cc tranh
cai lién quan thuong xoay quanh cac van dé
vé diéu kién “khong thé luong trude duoc”
hodc “khong thé khic phuc duoc”®. Diéu kién
thit hai xac dinh 1a tai thoi diém giao két hop
dong, cac bén khong thé du liéu trude duoc
vé sy xudt hién cua tré ngai. Quy dinh nay
dat ra yéu cau xac dinh yéu td chu quan trong
nhan thtrc ctia cac chu thé khi giao két hop
dong vé trd ngai cd thé xay ra, va trd ngai cd
thé xay ra nay phai nam ngoai kha nang du
tinh truedc, khong budc phai tinh duoc trede
cta cac bén khi cac bén tién hanh giao két
hop dong. Dong thoi, xét vé thoi gian, diéu
kién nay cting chi rd vé thoi diém xuéat hién
trd ngai, chac chan tré ngai phai xay ra sau
khi hop dong duoc giao két. Boi néu nhu tro
ngai nay da xay ra trudc khi giao két thi cac
bén bat budc phai thdy triedc su khé khan khi
thuc hién hop dong. Vu viéc ma bén ban ky
két mot hop dong xudt khdu hang héa theo
mau véi diéu kién giao hang DAF tai bién
gidi Ao — Bulgari 04 tuan sau khi mo thu tin
dung. Nguoi mua sau do da khong mo thw
tin dung véi ly do Chinh phu Bulgari da ra
Iénh dinh chi thanh toan cac khoan ng nuwdc
ngoai. V& nguyén tac, viec Nha nuwdc ban
hanh cac quyét dinh lam ngan tré viéc thue
hién dung hop dong cling la mot diéu kién ap
dung mién trach; tuy nhién, lénh dinh chi do
da dwoc thong bao vao thoi diém ki két hop
déng. Vi vay, nguoi mua chic chan da phai
tién liéu duoc rang lénh dinh chi d6 sé gay
khé khan cho viéc mo thuw tin dung. Nhu vay,

5 Nguyén Thi Thu Ha, “Phan tich mét vu kién bat kha
khang trong hop dong mua bin hang hod qudc té theo
CISG va lwu y d6i v6i doanh nghiép Viét Nam”, Tap chi
kinh t€ d6i ngoai s& 70 (02/2015).
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su kién nay khong phai la “khong thé luong
trieée dwoc”.

Thir ba, si kién va hau qua ctia né “khong
thé'tranh dwegc” hodc “khong thé'khic phuc dwgc”.
Do su kién “tré ngai nam ngoai tim kiém sodt”
cua bén vi pham, ho ciing khong thé luong
trede duoc vé su kién nay, do dé thiét hai
phat sinh ttr tro ngai nay gay ra phai la tat yéu,
khong thé tranh khoi. Khi thiét hai phat sinh,
bén chiu anh hudng tir trd ngai can chu dong
va tich cuc ngan chdn, giam thiéu tac dong
cua sy kién tro ngai triedc khi dwa ra thong
bao do6i véi bén con lai. Cho du anh hudng
cua su kién tro ngai nam ngoai tam kiém soat
la khong thé tranh duoc cting nhu khong thé
khic phuc duoc thi bén bi thiét hai bt budc
phai c¢6 cac bién phap dé€ ngdn chan, giam
thiéu thiét hai va phai chiing minh rang ho
da cha dong, tich cyc ap dung cac bién phap
ma khong thé ngan chan mtc d6 anh hudng
dén 1oi ich ctia bén bi vi pham. Yéu td nay can
dwoc xem xét mot cich can than trén thuc té.
Theo an 1é ctia CISG vé truong hop gitra cong
ty Macromex Srl (nguoi mua Rumani) va
cong ty Globex International (ngwoi ban My)S,
Toa an tir chdi 4p dung diéu khoan mién trach
nhiém do diéu kién khong thé khic phuc duoc
hau qua cuta sy kién tro ngai ndm ngoai tam
kiém soat chuwa dam bao. Biéu dé cho thdy cac
yéu t6 cua mot sy kién trd ngai xay ra phai
duogc xem xét dong thoi, mot su kién dwoc coi
la trd ngai nam ngoai tam kiém soat khi va
chi khi dap tng duoc day du ca 03 diéu kién
trén. Ngay ca khi mot sy kién xay ra khach
quan thi n6 cling can phai dong thoi dam bao
viéc bén vi pham khong luong trude duoc vé
su kién d6 va ca hai khong c6 kha nang khic
phuc dwgc hau qua caa su kién d6. Néu su
kién xay ra la khach quan ma bén vi pham c6
lwong truede duoc (Chéng han da dwoc du bao
truedc), budc phai lvong truede dwgce, hoac khi
sit kién xay ra, ho da khic phuc dwoc bmeg cac
bién phap thay thé thi sy kién d6 khong phai
la mot tro ngai nam ngoai tam kiém soat duoc
mién trach nhiém.

¢ International Centre for Dispute Resolution of the
American Arbitration Association (2007). Nguon truy

cap: https://cisgw3.]law.pace.edu/cases/071023a5.
html, trich dan ngay 03/11/2020
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Dé€ ap dung diéu khoan nay, viéc xac dinh
10 “nguoi thit ba” theo quy dinh tai khoan 2
Dbiéu 79 ctuia CISG ciing rdt quan trong. Hién
tai, Hoi dong tu van CISG xac dinh ¢6 it nhat
02 loai “nguwoi thir ba” khac nhau, nhung chi
c6 mot loai 1a thudc pham vi diéu chinh caa
khoan 2 Piéu 79 CISG’.

Nhom thir nhdt la nhitng “nguoi thir ba”
duoc ngudi mua cho phép hd tro hodc tao tien
dé cho viéc giao hang phu hop cua nguoi ban
nhung hoan toan khong duoc nguoi ban uy
thac thuc hién hop dong. Nhitng “nguoi thir
ba” nay c6 thé khac biét va tach biét voi nguoi
ban, chang han nhu nha cung cdp nguyén liéu
tho, nha thau phu cua cac bd phan ban san
xuat. Vi dy, bén cung cdp da cho nha may
san xuat giay da xudt khau. Cac nha cung
cap nguyén liéu hodc nha thau phu la bén thw
ba, ma la bén lam nguén cung cdp hang hda,
nguyén liéu cho nguoi ban theo quan diém
ctua Hoi dong tw van CISG khong phai la loai
“nguoi tht ba” dugc dé cap trong biéu 79.25.
O day, khoan 1 Diéu 79 van la diéu khoan d6i
sanh d€ xac dinh trach nhiém ctua nguoi ban
ddi voi cac hanh vi hodc thiéu sét ctia“nguoi
thir ba” ma nguoi ban mdc dinh khong thé
vién dan trong treong hop khong thé cung
cap hang hoéa phu hop. Tuy nhién, mét ngoai
1é nén duoc cho phép d6i voi nhitng treong
hop rat ddc biét, trong dé nguoi ban khong
kiém soat dwoc sy lwa chon nha cung cap
khi nha cung cip d6 la déc quyén hodc do la
nha cung cap duy nhat cé thé cung cap duoc
mot lwong hang du 16n theo yéu cau. Trong
treong hop d6, mac dinh nha cung cdp cd thé
duoc coi 1a trd ngai thuc sy ngoai tam kiém
soat ciia nguwoi ban.

Nhom thir hai: “Nguwoi thir ba” dwgc xac
dinh la nhitng ngwoi “doc lap” dwoc bén
ban giao tham gia d€ thuc hién truc tiép tat

7_CISG Advisory Council, Exemption of Liability for
Damages Under article 79 of the CISG. Ngudn truy cap:

https://www.cisgac.com/cisgac-opinion-no7-p2
trich dan ngay 20/8/2019

8 CISG Advisory Council, Exemption of Liability for
Damages Under article 79 of the CISG. Nguon truy cap:
https://www.cisgac.com/cisgac-opinion-no7-p2
trich dan ngay 20/8/2019
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ca hodc mot phan hop dong voi ngudi mua’.
Tuy rang khong dé dé xac dinh chinh xac “...
Mot ngueoi thiv ba di tham gia dé'thiee hién toan bg
hodc mot phin cua hop dong...”, nhung duong
nhu quy dinh da chi ra nhitng nguoi thit ba
d6é la nhting nguoi khong giong nhu nha
cung cap nguyén liéu hay nhitng nguoi phu
thudc vao nguoi ban. D6 khong chi la nhiing
ca nhan hoac phap nhan riéng biét ma con doc
lap vé mat kinh t€ va chirc ndng v6i bén bén,
bén ngoai co cdu td chitc ctia bén ban, khong
thudc pham vi kiém sodat hodc trach nhiém
cta bén ban. Nhom nguoi nay dwoc cho la
nam trong pham vi diéu chinh ctia Diéu 79 vi
néu bén thit ba nam trong sw quan ly cta bén
vi pham thi hanh vi ctia bén thit ba cling dwoc
dong nhat voi hanh vi ctia bén vi pham!’. Néu
danh dong “nguoi thtr ba” nay cé thé1la nguoi
thit ba nam trong su quan ly ctia bén vi pham
thi quy dinh vé nguoi tht ba theo Diéu 79
CISG sé khong con c6 y nghia.

Nhu vay, “nguoi tht ba” theo Diéu 79.2
cta CISG phai la bén doc lap voi bén vi pham,
khong chiu su kiém soat va chi dao ctia bén
vi pham. Dong thoi, sy tham gia ctia bén tht
ba phai ¢6 muc dich truc tiép thuc hién hop
dong chinh gitta bén ban va bén mua. Khoan
2 Diéu 79 CISG khong 4p dung cho bén tht
ba nao don thuan tham gia véi tw cach bo
tro hodc tao tién dé cho mot bén thuc thi hop
dong chinh.

Ngoai ra, vé cach hiéu thé nao 1a viéc“tham
Qia thwc hign mgt phin hodc toan bg hop dong”
ctia nguoi tht ba néu trén, CISG tam thoi
cting chua giai thich rd. Theo tac gia Sophia
Berry: “Loi clia bén thit ba va su mién trir
trach nhiém theo Diéu 79(2) cua Cong udc
vién vé Hop dong mua ban hang hdéa qudc
t& co thuc sy can thiét cho hoat dong thuong
mai quoc té& hién dai?” (“Third Party Defaults

® CISG Advisory Council, Exemption of Liability for
Damages Under article 79 of the CISG. Ngudn truy cap:
https://www.cisgac.com/cisgac-opinion-no7-p2
trich dan ngay 20/8/2019

10 Denis Tallon, Commentary on the International Sales
Law: The 1980 Vienna Sales Convention. Nguon truy
cap:  http://cisgw3.]aw.pace.edu/cis
bb79.html, trich dan ngay 21/8/2019

iblio/tallon-
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and Exemption from Liability in Damages
under the CISG: Is Article 79(2) Necessary for
Modern International Commerce to Function
Effectively?”)"" thi diéu kién nay c6 thé dugc
hiéu la bén thit ba phai c6 quan hé hop dong
véi bén vi pham, dong thoi hop dong phu
nay phai duoc ky sau khi hgp dong chinh
gitta bén ban va bén mua duoc ky két, va c6
ton tai quan hé rang budc gitta hgp dong phu
v6i muc dich cta hgp dong chinh. Nghia la,
nhitng viéc do bén thit ba lam c6 két noi véi
hop dong chinh, viéc ho lam la phuwong tién
dé thuc hién hgp dong chinh'.

Dé& duoc mién trach nhiém, trong truong
hop “nguoi thtt ba” tham gia thurc hién mot
phéan hodc toan bd hgp dong, phai dap ung
diéu kién rat chat ché duoc quy dinh tai
Diéu 79.2: (i) Bén vi pham dugc mién trach
theo quy dinh tai Diéu 79.1 va dong thoi, (ii)
Nguoi thit ba ciing phai dwoc mién trach khi
ap dung cac diéu kién tai Diéu 79.1. Nghia
la, viéc nguroi tht ba khong thuc hién dwoc
hop dong d6i vdi bén vi pham cling phai do
gdp“tré ngai nam ngodai tim kiém sodt” s& cau
thanh mot yéu t& dé xem xét diéu kién mién
trach cho bén vi pham khi gép“tré ngai nim
ngoai tim kiém sodt” theo quy dinh tai Diéu
79.1. Hay noi cach khac, diéu kién ca nguoi
ban (bén vi pham) va nguoi th ba (nguwoi
thuc hién toan bd hodc mét phan hop dong
chinh gitta nguwoi ban va nguwoi mua) khong
thuc hién dugc hop dong déu 1a do gap “tro
ngai nam ngoai tim kiém sodt” 1a diéu kién kép
can phai duoc dong thoi dap tng.

Dé dap ting duoc diéu kién thir nhat, hanh
vi vi pham nghia vu hop dong ctia bén th
nhat phai do mdt trd ngai nam ngoai tam
kiém soat, ma trd ngai nay dén tur viéc nguoi
thit ba khong thue hién hop dong. Tuc la, viéc

' Sophia Berry, Third Party Defaults and Exemption
from Liability in Damages under the CISG: Is Article 79(2)
Necessary for Modern International Commerce to Function

Effectively. Ngu6n truy cap: http://www.cisg.law.pace.

edu/cisg/biblio/berry.htm, trich dan ngay 20/8/2019
2 Tran Thanh Tam, Pham Thanh Cao (2017) , “Mién

trach nhiém do nguoi thir ba theo Diéu 79 Céng woc cua
Lién hiép quoc vé Hop dong mua ban hang hoa quoc té: Tir
g6c nhin so sanh ludt”, Tap chi Khoa hoc phap ly Viét
Nam s6 07(110)/2017, tr 58-66.
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ngroi thit ba doc lap khong thuc hién hop
dong phai la mét su kién khach quan véi bén
vi pham hop déng ma bén vi pham nay khong
thé luong triede hay c6 thé khac phuc dugc.
Cu thé hon, gia st khi nha cung cap vi pham
nghia vu giao hang véi bén ban (vi du khong
giao hang hay giao hang muon), bén ban phai
chiu trach nhiém véi bén mua vé viéc nay vi
da chon nha cung cdp khong phu hop. Mt
khéc, trong moi treong hop, bén ban ludn cé
thé tim mot nha cung cap thay thé. Truong
hop ngoai 1é chi xay ra khi nha cung cdp la
ddc quyeén hodc la nha cung cap duy nhat ¢
thé cung cap mot lwong hang da 16n theo don
hang ctia bén mua. Lac nay, bén ban khong
thé c6 mot nha cung cap thay thé phu hop
va duoc coi 1a gép “trd ngai ndam ngoai tam
kiém sodat” ctia bén ban khi nha cung cap nay
vi pham hgp dong véi bén ban (diéu kién tht
nhat o trén duoc dap Gng).

Tuy nhién, khi diéu kién thtt nhat dwoc
ddp tmg thi van chua dam bao dé bén vi
pham dwoc mién trach nhiém theo Diéu 80
cua CISG ma can phai xét dén diéu kién thw
hai nita. Diéu kién thtt hai doi hoi nguoi tht
ba khong thuc hién hop dong khién bén vi
pham vi pham nghia vu phaila do ho gap mot
truong hop trd ngai ndm ngoai tam kiém soat.
Bodi vi, trong moi tinh hudng, khi nguoi th
ba vi pham hop dong véi bén ban thi nguoi
thit ba nay sé phai boi thuwong theo hop dong
gitta ho va bén ban, va bén ban sé phai boi
thuong cho bén mua do vi pham hop dong
v6i bén ban. Diéu kién thit hai chi xay ra khi
chinh nguoi th ba ciing vi pham hop dong
v6i bén ban do gdp phai mot “trd ngai nam
ngoai tam kiém soat” cua ho (vi du do gap
phai dong dat, thién tai) khién cho ho khong
thé cung cap hang hda theo hop dong cho bén
ban. Trong treong hop nay, bén ban sé khong
nhan duoc khoan boi thuwong nao (do nguoi
thi ba dwoc mién trach nhiém theo Diéu 79.1
CISG).B

3 Nhom CISG 1980 Viét Nam (2016), 101 cdu héi ddp
vé Cong wéc cua Lién hop quéc vé MBHHQT (CISG
1980). Nguon truy cap: http: viac_101cauhoidapCISG
1980_2016_15-12-2016-1046pdf.pdf, trich dan ngay
12/1/2019
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Nhu vay, co6 thé thdy d€ ap dung diéu kién
mién trach theo Diéu 79.2 CISG, bén vi pham
phai chiing minh dwoc diéu kién kép dong
thoi dugc ap dung cho ca bén thit ba va cho
chinh minh.

Doéi sanh voi phap luat Viét Nam hién
hanh, BO luat dan sy nam 2015 va Luat
thuong mai nam 2005 mdc du ¢ ghi nhan sy
tham ctia nguoi thi ba trong giao dich: “Khi
dwoc bén cé quyén dong v, bén cé nghia vu cé thé’
uy quyén cho nguwoi thir ba thay minh thic hién
nghia vu nhwng van phdi chiu trdach nhi¢gm véi
bén co quyén, néu nguwoi thir ba khong thic hién
hodc thiec hién khong dung nghia vu”"*, nhung
khong dat ra diéu kién kép cho truong hop
mién trach. Trong 04 can ctt mién trach ghi
nhan tai Diéu 294 Luat thuwong mai nam 2005,
ciing chi ghi nhéan 02 truong hop c6 thé tiém
an su c6 mat ctia bén thir ba cht khong hoan
toan la bén thwt ba thuc hién mot phan hodc
toan bo hop dong: Bén vi pham duoc mién
trach nhiém khi “Xdy ra sw ki¢n bit kha khang”;
va“Hanh vi vi pham ciia mgt bén do thwc hién
quyét dinh ciia co quan quan ly nha nuwdc co tham
quyén ma cdc bén khong thé biét dwoc vao thoi
diém giao két hop dong”. Theo d6, cac hanh vi
vi pham ctia mot bén do thuc hién quyét dinh
cta co quan Nha nudc c6 tham quyén ma cac
bén khong thé biét trude duoc vao thoi diém
giao két hop dong ciing c6 thé xem nhu 1a
mot sy kién bat kha khang khi cac bén khong
thé biét truede va ciing khong thé khac phuc
duoc (Vi du: Quyét dinh dong clta cang di
va cang dén cua hai nudc xudt khau va nhap
khau do phong ngtra su 1ay lan cua dai dich).
Cé4c diéu kién d€ mién trach cua phap luat
Viét Nam khong quy dinh mot cach truce tiép
nhung cling c6 nét tuong dong vdi khoan 1
biéu 79 ctia Cong udc Vién 1980 vé diéu kién
mién trach thong qua quy dinh vé “Sw kign bat
kha khing” tai khoan 1 DBiéu 156 Bo luat dan
si nam 2015. Theo d6, cac su kién duwoc xem
la “bat kha khang” trong Bo luat dan su Viét
Nam hay “trd ngai nam ngoai tam kiém soat”
cua CISG déu bao gom: Mgt la, sw kién xay
ra nam ngoai tam kiém soat ctia cdc bén hay
noi cach khac day phai la sur kién khach quan;
hai la, s¢ kién d6 khong thé luong trude duoc;

4 Piéu 283 Bo luat dan s nam 2015.
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ba la, hau qua cua su kién d6 khong thé khic
phuc duoc.

Tuy nhién, ttr thue tién 4n 1é cua CISG cho
thay pham vi ap dung vé treong hop“tré ngai
nam ngoai tam kiém sodt” ctia CISG rong hon so
véi truong hop “bit khd khing” trong quy dinh
tai Diéu 156 BO luat dan sw nam 2015 (quy dinh
vé thoi gian khong tinh vao thoi hiéu). Mién
trach nhiém dat ra khi c6 su kién “tro ngai ndam
ngoai tim kiém sodt” ctia CISG con bao gom ca
cac truong hop do “hoan canh thay déi co bin”
(hardship). Theo quan diém sd 07 ctia Hoi dong
te van CISG cho r?mg, mot sy thay d6i hoan
canh khi khong thé duoc tién liéu mét cach
hop ly, dan dén viéc thue hién hop dong tro
nén vo cung kho khan hoan toan cé thé duwgc
xem 13 co s& mién trach nhiém theo Diéu 79
ctia CISG®. Quan diém nay duoc xay dung tir
thuee tién trong qua trinh xét xt cac tranh chap
mua ban hang héa quoc té’khi trén thuc t€ xuat
hién nhitng truong hop hoan canh thay doi co
ban khién cho viéc thyc hién hgp dong tro nén
ciee ki kho khan va bén ¢ nghia vu dua ra yeu
cau duoc mién trach nhiém. Mac du vay, van
con nhiéu tranh cai xay ra do CISG chua c6
quy dinh cu thé vé van dé nay.

Dai chiéu véi phap luat Viét Nam, Bo
luat dan sy nam 2015 lan dau tién quy dinh
tai Diéu 420 vé truong hop “hoan canh thay d6i
co ban” khi hdi tu da cac diéu kién tai khoan
1 nhw sau: “(i) Sw thay d6i hoan canh do nguyén
nhan khdch quan xay ra sau khi giao két hop dong;
(ii) Tai thoi diém giao két hop dong, cic bén khong
thé' luong trude dwge vé sy thay doi hoan canh;
(iii) Hoan canh thay d6i lon dén mirc néu nhw cdc
bén biét triedc thi hop dong da khong dwoc giao két
hodc dwoc giao két nhung voi ndi dung hoan toan
khdc;(iv) Viéc tiép tuc thiec hién hop dong ma khong
c6 sw thay d6i ngi dung hop dong sé gdy thiét hai
nghiém trong cho mgt bén; (v) Bén co loi ich bi anh
hwong da dap dung moi bién phdp cin thiét trong
kha nang cho phép, phu hop voi tinh chdt ciia hop
dong ma khong thé' ngdn chan, gidm thiéu mikc do
anh hwong dén lgi ich.” Dua vao cac dau hiéu

15 CISG Advisory Council, Exemption of Liability for
Damages Under article 79 of the CISG. Nguodn truy cap:
https://www.cisgac.com/cisgac-opinion-no7-p2
trich dan ngay 20/8/2019
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cta hoan canh thay ddi co ban theo quy dinh
tai Diéu 420 B luat dan sw nam 2015 trén day
cho thay, cac can ctt d€ xac dinh “hoan cinh thay
doi co ban” néu trén ctia phap luat Viét Nam
twong dong vai diéu kién duoc chdp nhan dé
4p dung mién trdch nhiém theo quan diém
s0 07 ctia HOi dong tw van CISG vé truong
hop theo Diéu 79.1 cua Cong wdc. Tuy nhién,
khong giong CISG, “hoan canh thay déi co ban”
lai khong 14 cin ct mién tréch theo quy dinh
cua phap luat Viet Nam va c6 hé qua phap ly
hoan toan khac véi “sw kign bit kha khing”.

Theo quan diém s6 07 caa Hoi dong tw van
CISG va thuc tién xét xt cho thdy khi hoan
canh nay xay ra, CISG c6 thé mién trach nhiém
cho bén vi pham hop dong. Con tai Viét Nam,
“hoan canh thay d6i co ban” khong phai 1a mot
trong cac can ctt débén vi pham nghia vu hop
dong co thé duoc mién trach nhiém. Khi hoan
canh thay d6i co ban, bén c6 lgi ich bi anh
huong duwgc quyén yéu cau bén kia dam phan
lai hop dong. Néu dam phan khong thanh, cac
bén co thé yéu cau Toa an giai quyét va két qua
la Toa an cd thé cho phép cac bén tién hanh stra
d6i hodc chdm dut hop dong. Nhu vay, day 1a
diém ro rang khac biét va co thé noi 1a tién bod
hon hin cta phap luat Viét Nam hién hanh so
v6i quy dinh ctia Cong wdc Vién 1980 vé Hop
dong mua ban hang hda qudc t€ lién quan tdi
mién tréch. Boi 18, thuc t& cho thdy quy dinh
nhu vay la hoan toan hgp ly vi ban chat su
thay ddi co ban ctia hoan canh khong phai ltc
nao cting lam cho viéc thuc hién hop dong tai
thoi diém d6 la khong thé thuc hién duwoc ma
chi khién viéc thuc hién hop dong trd nén cuc
ki khé khan ma thoi.

Tt nhitng phan tich néu trén cho thay, mac
du khéng c6 quy dinh rd rang vé vai tro cua
nguroi thit ba trong vi pham ctia bén vi pham
nhu quy dinh ctia Biéu 79.2 CISG nhung cac
quy dinh tai Diéu 156 B¢ luat dan sy nam
2015 va biéu 294 Luat thwong mai nam 2005
da phan nao thé hién quan diém khé tuong
dong ctia Viet Nam vé van dé mién trach. Tuy
nhién, Viét Nam van can tach quy dinh vé su
kién bat kha khang ra khoi Diéu 156 Bo luéat
dan sy nam 2015 va dwa vé phan giai thich cac
thuat ngtt d€ mang tinh chuyén nghiép hon
cho B¢ luat nay./.
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