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TOM TAT:

Hién nay tir di€n luit hoc cling nhu B ludt Lao déng (BLLP) 2019 chua dua ra khdi niém
cong viéc khong tiéu chuin (CVKTC) va quy pham phdp luit diéu chinh cu th€ CVKTC. Bai
vi€t nghién ctu, im hi€u, phén tich sy ton tai cha CVKTC & nhitng géc d6 khdc nhau va trén
thuc t€ d€ dua ra khdi niém CVKTC theo quy dinh cia BLLD.

Tit khéa: cong viéc khong tiéu chuéin, Bo luit Lao dong.

1. Dit van dé

Tiéu chudn cia cobng viéc dude hi€u 1a “tiéu
chuén cong viéc ciing vdi mé ti cong viée 1a
cOng cu cin ban va then cht cho tit cd cdc hoat
dong quén tri nhan lyc. Bdng tiéu chuidn céng
viéc 1a vin bdn liét ké tt cd nhitng yéu cdu ning
lyc chi yé€u d6i véi nhan vién thuc hién cong
viéc”!. Nhu vdy véi tiéu chuin céng viéc ludn ¢
nhifng cdn cd, ddnh gid, xdc thyc r6 rang. Song
vé CVKTC can dugc hi€u nhu thé nao 1a khéng
tiéu chuan, d€ xdc 1ap CVKTC phai cin ct vao
nhitng ndi dung ndo va vin ban phdp 1y nio diéu
chinh CVKTC khi xdc 14p quan hé phdp luit lao
dong (QHPLLD). Pay 14 n6i dung ma BLLD cOn
bd ngd, chua dua ra khéi niém, cling nhu cdc quy
dinh c6 lién quan.

2. Khdi niém cong viéc khong tiéu chuin

2.1. Cong viéc

Thuét nglt “cdng viéc” (CV) vira 1a mot khai
niém co ban, théng dung vira 12 mdt trong nhitng
nhu cdu co bdn cla con ngudi d€ ddm bio cude
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song va sy phat trién toan dién. CV 1a “ c4i phai
lam @€ sinh séng hang ngay ™. Nhu vy, thuit ngit
“CV” trude hét duge hi€u mot cich don gidn nhi't
1a di€u gi, cdi gi ma con ngudi cin phai lam, lao
dong d€ duy tri sy sng t5i thi€u ctia hang ngy.
CV Iudn gdn lién véi chd thé 14 con ngudi. CV
chiing ta thudng goi chung la lao dong. Bdi vi lao
dong 12 khdi niém ludn gin lién v6i con ngudi. Khi
con ngudi lao déng 13 hoat ddng cla ho ¢6 chi
dich. Hoat dong nay vira thé hién trach nhiém, bon
phan clia mdi con ngudi, dong thi ciing thé hién
quyén clia ho trong hoat dong ctia lao dong.
Quyén lao dong va ddm bio CV clia ngudi lao
déng (NLD) di duoc khzzmg dinh trong Hi€n phdp
nude Cong hoa Xa hoi chl nghia Viét Nam va di
dudc cu thé héa trong BLLD & nudc ta. Vi vy,
chinh sdch vé viéc lam, CV cia NLP 1a mot trong
nhitng chinh sdch cd bdn, quan trong hang dau
clia mdi qudc gia. Chinh sdch nay théng qua viéc
tao viéc lam, ddm bdo viéc lam, phan bd nganh
kinh t€ phd hgp niang cao phic I¢i cho ngudi dan,
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thuc hién cdng bing xd hoi, ddm bdo cho ngudi
din hda nhdp xd hdi,... Chinh sdch viéc lam &
nudc ta thdi gian qua da ting budc thuc hién duge
muc tiéu d6. Tuy nhién, vin con nhiéu han ché&
va bat cap’. Do d6, viéc tim hi€u khdi niém
CVKTC trudc hét can phdilam rd khdi niém CV
dudi géc d6 nhin nhan CV chinh 13 viéc lam cla
NLP. Bdi BLLP quy dinh vé viéc lam, CV theo
tiéu chudn, nhitng diéu kién co ban clia mot s&
CV phai ddp (tng dd tiéu chudn lam viéc. Va khdi
niém CVKTC hinh nhi van con xa la, bd ngd véi
phdp ludt lao dong Viét Nam hi€n nay.

2.2. Cong vigc dudi géc dp kinh té, xa hoi

CV chinh 13 céch goi khdc cla viéc lam gdn
lién véi NLP va 12 mot pham tra ton tai khdch
quan trong nén sdn xud't xa hoi, phu thude vao cic
diéu kién hién c6 clia nén sdn xuat. Viéc lam duédi
gbc d6 kinh t& dugc goi “1a hoat dong ki€m song ™.
Hoat dong ki€m sdng 12 hoat dong quan trong nhat
clia th€ gidi n6i chung va con ngudi néi riéng. Vi
viy, c6 thé thay viéc 1am trudc hét 1a van dé cda
mdi ¢4 nhin, xuit phét tif nhu ciu cda ban than
nén ti€n hanh cdc hoat dong nhat dinh. Ho c6 thé
tham gia CV nao d6 d€ dudc trd cong hodc tham
gia vao cdc hoat ddng mang tinh chdt ty tao viéc
l1am, nhu diing cdc tu liéu sdn xudt - kinh doanh
nhim thu 1¢i nhudn hodc ty 1am nhitng céng viéc
cho hd gia dinh minh. Ngoai van dé cd nhan, viéc
lam con 1a van dé cla cong dong cla x4 hoi... SG
di ¢ su phdt sinh nay 13 do con ngudi khong song
don 1é va hoat dong lao dong cda mdi c4 nhan
ciing khéng don 1é ma nim trong t8ng thé céc hoat
dong sdn xudt ctia xa hoi. Hon nita, viéc 1am va
thu nhip khong phdi la van dé ma lic ndo mdi cd
nhan NLD ciing quyét dinh dudgc. Su phat trién qué
nhanh clia din s&, mifc dd tap trung tu liéu sdn xuat
ngay cang cao vio tay mot sd ca nhan din dén tinh
trang x4 hoi ngay cang c6 nhi€u ngudi khdng c6
kha ning ty tao viéc lam. Trong diéu kién d6, mdi
¢4 nhan phéi huy dong moi kha ning cda bdn than
dé€ ty tim viéc 1am cho minh, phdi canh tranh dé
tim viéc lam.

NLP dudc coi 1a ¢ viéc lam khi chi€m giit
mdt vi tri nha't dinh trong hé thong san xudt clia
x4 h6i’, Nhd c6 viéc lam ma NLP mdi thyc hi€n

dudc qud trinh lao dong tao ra sdn pham cho xi
hoi va ban thin. M3i CV c6 thé phdn 4nh mot vi
tri, vai trd va cd trinh d6, chuyén mén, nghiép vu
ctia NLP véi CV dy. Mdi CV phan 4nh mot gia tri
kinh t€ va xd hoi ma NLP mang lai trong su6t
qué trinh thyc hién CV dé.

2.3. Cong viéc dudi khéong do phdp ly

Theo quan niém qudc t&€: ILO dua ra khdi
niém cOng viéc 1a ngudi cé viéc lam, lam viéc gi
dé dugc trd tién cong, 1¢i nhuan hodc dugc thanh
todn biing hién vat hodc nhitng ngudi tham gia
vao hoat dong mang tinh chi't ty tao viéc 1am vi
lgi ich hay vi thu nhép gia dinh khong dudc nhdn
tién cong hodc hién vat. Con ngudi that nghiép 1a
nhitng ngudi khéng cé viéc lam, nhung dang tich
cyc tim viéc 1am hodc dang chd dudce trd lai lam
viéc. Din chi€u theo khdi niém nay, véi ngudi
thdt nghiép “1a ngudi khong cé viéc lam, dang
tich cuc tim viéc” vad gid st ho tim duge CV
nhung chi 1am vdi vi tri nhan cong theo ngay hodc
mdt s6 cong viéc theo nhitng diéu kién, tiéu
chuin cia BLLD vé viéc 1am thi c6 dugc goi la
CV hay khong va phdp luit lao dong di€u chinh
cdc CV nay nhu thé nao?

Theo quan niém cda Viét Nam, BLLD 2019
ghi nhdn” “Viéc lam la hoat ddng tao ra thu nhip
ma khong bi phdp luat cAm”. Nhu vy, dudi géc
d6 phdp ly, viéc lam dugc cAu thanh bdi 3 y&u t&
la: Hoat dong lao d6ng; Tao ra thu nhip; Tinh
hgp phdp.

2.4. Khéng tiéu chudn

Khong tiéu chudn dugc hi€u 1a khi xdc lap
QHPLLP, NLP lam viéc v6i CVKTC sé c¢6
nhitng quyén Igi khéng dugc dim bdo nhu mot
QHPLLD dugc ky k&t gitta NLD véi ngudi st
dung lao dong thong thudng. Trén thyc t€ hién
nay, cdc CVKTC tdn tai rit nhiéu khi ma v&i md
hinh kinh t& chia sé ngay cing phat trién trong
thdi dai cong nghé 4.0. ¢ BLLD 2019, chiing ta
hi€u di 12 cong viéc tiéu chudn hay CVKTC ciing
cin phai dugc xem xét dudi géc d6 cda cdc yéu
t6'1a NLD, NSDLDP va xdc lap QHPLLP dé€ thdy
nhitng dic diém cla ching.

Tuy nhién, mot vin dé dit ra la d6i véi
CVKTC nghia la cong viéc nay khong c6 day di
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nhitng yé&u t& dic di€m clia viéc xdc 1ap QHLD
theo phdp ludtlao dong. T d6, cdc ndi dung cia
noi ham vé QHLDP ciing khong ddy dd, din dén
cd s8 phdp 1y dé diéu chinh khi c6 tranh chdp x3y
ra 1a v6 cung khé khin va ddng thdi ciing 14 van
dé dé din dén tranh chip cia viéc xdc lap cdc
cong viéc khong tiéu chudn d6i véi NLP. Ching
han nhitng dic di€m vé sy thda thuin binh ding,
diy dd trong giao két hgp ddng; Pic diém vé thai
gian lao dong, ch€ d6 thu€, bdo hi€m x4 hoi nhu
quy dinh § BLLD 2019 ma hién nay mot sd loai
CV nhu tai x€ cong nghé Grap, NLD 1am viéc &
dich vu luu tri du lich,... dang lam viéc d6ng ddo
véi 6 lugng lao dong.

Khéi niém vé viéc 1am theo quy dinh cda Viét
Nam hi€n hanh mang tinh khdi qudt cao, nhung
chiing ta ciing thdy rd hai han ch& co ban. Ching
han nhu hoat dong ndi trg khdng dudc coi 1a viéc
lam, trong khi dé hoat déng ndi trg tao ra cdc 1gi
ich phi vat chit va gidn ti€p tao ra Igi ich vat chat
khong hé nhd. Hodc khé ¢6 thé so sanh ty 1& ngudi
¢6 viéc lam gilta cdc qudc gia v6i nhau vi quan
niém vé viéc lam gifta cdc qudc gia cé thé khéic
nhau, phu thudc vao luit phdp, phong tuc tdp quan.
C6 nhitng nghé & qudc gia nay thi dude cho phép
va dudc coi 12 viéc 1am, nhung & qudc gia khéc, vi
du mai ddm & Viét Nam bi cim, nhung § My, Thdi
Lan va mdt s6 qudc gia khic lai dudc coi la mot
nghé, tham chi nghé nay r4t phét tri€n, vi né thu
hit khd dong ting 16p thugng lwu.

Trén cd sd nghién ctu va phan tich khdi niém
cong viéc tlr nhiéu géc do khdc nhau va CVKTC

TAI LIEU TRICH DAN:

,xét thd'y khdi niém CVKTC chua dugc dé cap tai
cdc vin ban phép 1y ké cd BLLD 2019, qua day,
c6 thé€ dua ra khdi niém CVKTC nhu sau:
CVKTC la thuit ngit diing d€ chi cdc théa thudn
lam CV khdc nhau di 1éch hudng véi CV tiéu
chuin. Chiing bao gém céc CV tam thgi, CV ban
thdi gian va CV theo yéu cau, CV ty do, CV trén
thyc t€ NLD lam viéc nhir 13 todn thdi gian, thim
chi vugt cd thdi gian theo quy dinh thdi gian 1am
viéc clia BLLD va trong mot khodn thdi gian dai
va ¢6 thu nhdp, c6 phdt sinh mot s& diéu kién,
tiéu chuin theo quy dinh ctia phdp luit lao dong,
nhung né lai khéng hinh thanh QHPLLD, hgp
dbng lao dong dugc xdc 1ap khong theo quy dinh
cia phdp luit lao ddng; hay néi cdch khac 1a phdp
ludt lao dong chua that sy dd cd s§ phdp ly dé€
quy dinh chit ché ndi dung nay, ching han mot s§
CV ndi troi hién nay nhu nhu tai x& grap, uber,
goviet, CV mang tinh thda thudn véi NSDLD;
dich vy luu trd, du lich, 1am CV goi vén tif céc
cong dong, du 4n.

3. Két luan

CVKTC hién nay tdn tai phS bién, song BLLD
2019 ciing nhu vdn ban hudng din thi hanh chua
c6 mét khdi niém nao khi nhian rd rang vé
CVKTC d€ xéc dinh cu thé dic diém, vi trf va vai
tro cua CV nay. Nhitng phén tich cda tdc gia trén
tinh thin hoan toan tdn tai trong thuc tién, ciing
nhu cin ct § nhitng géc d6 khdc nhau. Tdc gid
dd tdng qudt nén khdi niém CVKTC va mong
mudn ndi dung nay dugc ghi nhian cu thé tai
BLLD la diéu hét sttc cin thi€t va cap bach W

U http://www.softaview.com/sav/menu-kien-thuc/menu-danh-gia-nang-luc/tieu-chuan-cong-viec, truy cip ngay

3/3/2021.

“htips://vi.wiktionary.org/wikivi%E1%BB%87c#Ti%E1%BA%BFng_Vi%E1%BB%871, truy cAp ngay 3/3/2021.
3PGS.TS. Tran Viét Ti€n, Chinh sdch viéc 1am § Viét Nam: Thuc trang va dinh hudng hoan thién, Bdo Kinh té

va Phdtr trién.

* https://luatduonggia.vn/phan-tich-khai-niem-vai-tro-va-y-nghia-cua-viec-lam/, cip nhat ngay 20/10/2020.
> https://vietnam.un.org/sites/default/files/201908/5%2520Viec %2520lam%2520va%2 520Thi%2520truong %2520

Lao%2520dong.pdf, cdp nhéat ngay 3/3/2021.
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ABSTRACT:
Currently, Vietnam’s law dictionary and the Labor Code 2019 have not had the concept of

non-standard work and specific legal regulations governing non-standard work. This paper
analyzes the existence of non-standard work from different perspectives in order to introduce the
concept of non-standard work according to Vietnam’s Labor Code 2019.
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