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1. Nhan dién tién mi héa Tién 4o la khai niém dugc sir dung nhiéu tai

Tién mad héa (crypto currency) dang  Viét Nam. Tuy vdy, vao nam 2018, theo Quy
dugc tiép can dudi nhiéu khia canh, nhiéu Tién t& quoc & (IMF), loai “tai san™ nay c6
hinh thtrc khac nhau va ciing chua ¢c6 mot  tiém nang ket hop loi ich cua tién t€ va hang
thuat ngir chung thong nhit', nhu tién 40  hda, nén viéc sir dung tir “tién” trong cac thuat
(virtual currency), tai san ma héa (crypto  ngit néu trén c6 thé gdy nham 1an’. Trong khi
assets)’,... do, nhimg déi tuong nay dugc tao 1ap trén co

! Nguyén Thanh Tu, “Thuec trang quan 1y va heu hanh tai san ma héa & Viét Nam va nhitng vén dé phap Iy dgt
ra”, Tham luén tai Hoi thao “Céach mang cong nghiép 1an thir tu va mét sd vin dé phap ly vé hoan thién thé
ché kinh té thi truong”, Ha Noi, ngay 30/7/2020, tr. 3.
2 Bitcoin, dugc mot nguoi liy tén la Satoshi Nakamoto tao 1ap vao thang 01/2009, 1a mét vi du dién hinh, c6
thé dugc coi 12 tién ma hoéa dau tién va hién nay 1a tién ma héa cé gia tri vbn hoa 16n nhit voi cong ddng sir
dung rit dong, & nhiéu noi trén thé gi¢i. Xem tai: Nguyén Thanh Tu, “Thuec trang quan Iy va luu hanh tai san
ma héa ¢ Viét Nam va nhitng van dé phdp Iy ddt ra”, tldd, tr. 2.
3 Internaltional Monetary Fund (IMF), Global Financial Stability Report: A Bumpy Road Ahead, 4/2018,
p. 21-23. Xem https://www.imf.org/en/Publications/GFSR/Issues/2018/04/02/Global-Financial-Stability-
Report-April-2018#:~:text=Chapter%201%3A%20A%20Bumpy%20Road,somewhat%20since%20the%20
previous%20GFSR.&text=Emerging%20market%20have%20generally%20improving,tightening%200%20
global%?20financial%20conditions, truy cép ngay 10/3/2021.
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s6 str dung cong nghé blockchain® két hop ky
thuat ma®. Do d6, IMF khuyén nghi sir dung
thuat ngir tai san ma hoéa cho loai “tai san”
nay. Sau do, tai mot van kién cua Ngan hang
Trung wong chdu Au (ECB) ciing chi ra quan
diém rang, tlen ao (virtual currencies) la mot
khai niém vé tai san rong hon so véi tai san ma
héa®. Boi vay, 0 Nhat Ban, méc du thudt ngir
tién 40 duge dua vao Luat Dich vu thanh toan
trong 14n stra d6i vao thang 4/2016 (c6 hiéu luc
tir ngay 01/4/2017)’, nhung trong lan stra d6i
tiép theo vao thang 5/2019 (c6 hiéu luc tir ngay
07/6/2020), thuat ngfr “tai san ma hoa” dﬁ duoc

&~ 66,

sur dung dé thay thé thuat ngir tién 407

Tién 4o, theo Luc luong dic nhlem vé hoat
dong tai chinh (FATF), 1a mot biéu hién cua
gia tri dudi dang sb c6 thé c6 trong giao dich
k¥ thuat s6 va c6 cac chirc nang nhur: (i) Mot
phuong tién trao d6i; va/hodc (i) Mot don vi
ké toan; va/hodc (iii) Mot hinh thirc luu trit gid
tri nhung khong phai 1 tién phép dinh trong

mot quic gia, ving lanh thd nao; khong dugce
bat ¢t mot quéc gia, ving lanh thd nao phat
hanh hodc bao dam; cac chirc nang trén chi
duoc thuc hién trén co s¢ théa thuén trong
cong dong ngudi str dung ciia loai tién 4o do”.

Twong tu nhu vay, Chi thi s6 2108/843
ngay 30/5/2018 cua Lién minh chau Au
(EU) lién quan dén phong, chdng rira tién,
tai tro khing bd d chi ra tién ao c6 nghia
12 mot dai dién k§ thuat s6 cua gia tri khong
duogc phat hanh hodc bao dam bdi mot ngan
hang trung wong hodc co quan nha nudec,
khong gan voi tlen phéap dinh hay mang gia
tri phap ly nhu tién phap dinh, nhung dugc
c4 nhan hodc phap nhan chap nhan nhu mot
phuong tién trao ddi va c6 thé dugc chuyén
giao, luu trir va giao dich dién tu'’.

Ciing theo Té chirc qudc té vé tiéu chuan
héa (ISO)', tién 4o 1a loai tai san 4o c6 tinh
chét tién &, ttrc 1a c6 thé duoc sir dung lam
phuong tién trao d6i hay mét tai san c6 gia

4 Blockchain 1a cong nghé chudi - khéi, mot dang sé cai phan tan, cho phép truyén tai dir liéu mot cach an toan
trén khong gian mang dwa trén hé thong ma héa vo cung phirc tap, twong tw nhu cubn sb cai ké toan ctia mot
cong ty, noi ma tién duoc giam sat chit ché va ghi nhan moi giao dich trén mang ngang hang.

5 Phan Chi Hiéu, Nguyén Thanh Ta (chi bién), Mot s6 van dé phap Iy vé tai san ma héa, tién ma héa, Nxb.
Chinh tri quéc gia su that, Ha Noi, 2019, tr. 33.

¢ European Central Bank (ECB), Crypto-Assets: Implications for financial stability, monetary policy, and

payments and market infrastructures, May 2019, p. 7. Xem https://www.ecb.europa.eu/pub/pdf/scpops/ecb.
0p223~3cel4e986¢.en.pdf, truy cap ngay 10/3/2021.

7 Trudc do, Luat Dich vu thanh toan ctia Nhat Ban (dugc ban hanh vao nam 2009, c¢é hiéu luc tir nam 2010)
khong c6 quy dinh lién quan dén tién ma héa. Xem Stewart Plant, Yoshiko Kawanami, International briefings
Japanese law on payment services, DLA Piper, 4/2016, https://www.dlapiper.com/~/media/files/people/
kawanami-yoshiko/win_wise japanese law_ v9.ashx, truy cap ngay 12/3/2021.

8 T. Omagari, Y. Sako, Japan’s New Crypto Regulation: 2019 Amendments to Payment Services Act and
Financial Instruments and Exchange Act of Japan, K&L Gate Legal Insight, 26/11/2019. Xem https://www.
klgates.com/Japans-New-Crypto-Regulation-2019-Amendments-to-Payment-Services-Act-and-Financial-
Instruments-and-Exchange-Act-of-Japan-11-26-2019, truy cap ngay 10/3/2021.

° Financial Action Task Force (FATF), Virtual Currency: Key Definitions and Potential AML/CFT Risks,
2014, p. 4. Xem tai: https://www.fatf-gafi.org/media/fatf/documents/reports/Virtual-currency-key-definitions-
and-potential-aml-cft-risks.pdf, truy cap ngay 11/3/2021.

1% Directive (eu) 2018/843 of the European parliament and of the council of amending Directive (EU) 2015/849 on the
prevention of the use of the financial system for the purposes of money laundering or terrorist financing, and amending
Directives 2009/138/EC and 2013/36/EU. Xem https://eur-lex.europa.eu/eli/dir/2018/843/0j, truy cap ngay 10/3/2021.

' ISO/IEC 27032:2012(en), Information Technology - Security Techniques - Guidelines for Cybersecurity,
Muc 4.50. Xem https://www.iso.org/obp/ui/#iso:std:iso-iec:27032:ed-1:v1:en, truy cap ngay 11/3/2021.
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tri trong mot mdi trudng cu thé nhu trd choi
dién tr hay trong mot tro choi mo phong
giao dich tai chinh.

C6 thé thay, nhitng khai niém tién 4o trén
dang con rat rong, c6 thé bao gdbm ca nhimg
vat pham trong cic game truc tuyén (game
online), diém thudng cua chuong trinh khach
hang than thiét (nhu chuong trinh tich diém
VinMart...). Pay chi la cac tai san dugc
hinh thanh trén méi truong ky thuat sé thong
thuong hodc co ban di duoc diéu chinh boi
phap lut hién hanh (hoic hop dong giira nha
phat hanh hodc nguoi s hiru). Trong khi do,
tai san ma hoa dugc tao dung trén co so nén
tang Umg dung cong nghé blockchain va k¥
thudt ma hoa trong mot hé théng may tinh,
dang thu hut dugc sy quan tam nghién ciru,
dau tu, kinh doanh ctia nhiéu té chirc, ¢4 nhan
do nhig ky vong vé uu diém vuot troi ma
cong ngh¢ blockchain dem lai.

Vé tai san ma hoa, theo Ngan hang Trung
wong chau Au, day 1a thuat ngir dung dé chi
bat ky tai san nao dugc ghi nhan & hinh thirc
k¥ thuat s6. N6 khong phai va khong dai dién
cho bat ky yéu cau tai chinh nao hay nghia vu
tai chinh ciia mét ca nhéan hay phap nhan nao.
N6 ciing khong ham chira quyén ddi véi tai
san. Tuy nhién, tai sdn ma hoéa dugc nguoi sur
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dung xem 1a c6 gia tri (1a tai san) vdi tu cach
1a mot khoan dau tu vao/hodc phwong tién
trao d6i. Viéc kiém soat hoat dong cung ung
tai sin ma héa va thoa thuan vé viéc chuyén
giao tai san ma hoa khong dugc thuc hién boi
mot bén trung gian nao ma dugc thuc hién
bdi viée sur dung k¥ thuat mat ma. Tai san ma
héa dd duoc kich hoat boi cong nghé sb cai
phén tan (DLT”) Cong nghé nay cho phép
viéc cung cap tai san ma hoa duoc kiém soat
va gi6i han bang cach cho phép ngudi ding
kiém tra c4c lién két mat ma chimg nhén tinh
nhét quan ciia cac ban cap nhat thong tin theo
thoi gian va bao dam rang khong c6 su tao ra
tai san ma hda khong chinh dang'?.

Thém vao d6, theo T6 chirc qudc té cua
cac uy ban chirg khoan (IOSC), tai san ma
hda, véi gia tri ndi tai hay gia tri dugc danh
gid, la mot loai tai san tu nhan, sir dung cong
nghé DLT hay tuong tur va ky thuat ma hoéa.
Tai san ma hoa c6 thé dai dién cho mot tai san
hay quyén s& hitu mot tai san, nhu: tién, hang
héa, chimg khoan hodac mot loai phai sinh
(derivative) ctiia hang hoa hay ching khoan'.

Dura trén thuec té sir dung vaban chétkinh té
lién quan, tai san ma hoa hién nay dugc nhiéu
chuyén gia, t6 chirc va thdm chi co quan quan
ly nha nude phan thanh ba nhém chinh'*:

1286 cai phan tan 1a mét ban ghi thong tin hodc co s¢ dit liéu dugc chia sé trén mot mang. T gée do ky thuat,
né co thé dugce st dung, vi du, dé ghi lai cac glao dich trén cac dia diém khéc nhau. Mot trong nhitng cong
nghé lam cho diéu ndy tré nén kha thi duge goi la “blockchain”. Tén goi nay xudt phat tir thyc té 1a mot s6 giai
phéap DLT luu trir tat ca cic giao dich riéng ¢ theo nhém hodc khéi, dugc gan voi nhau theo thir tu thoi gian dé
tao ra mot chudi dai. Chudi dai nay dugc két hop voi nhau bang cach sir dung mat mé, do d6 dam bao tinh bao
mat va tinh toan ven ctia dit liéu. Chudi nay sau d6 tao thanh m¢t ban ghi cac giao dich ma ngudi dung cta n6
coi la ban ghl chinh thte. Ngoa1 blockchains, s6 cai dong thuan la mot loai DLT khac; theo do, thay vi nhém
va chudi cac giao dich, chi s6 du tai khoan ctia thanh vién dugc cap nhit sau mdi vong xéc thuc. Xem Pinna,
A. and Ruttenberg, “Distributed ledger technologies in securities post-trading. Revolution or Evolution?”,
Occasional Paper Series, No.176, European Central Bank, Frankfurt am Main, April, W. (2016).

13 European Central Bank (ECB), Crypto-Assets: Implications for financial stability, monetary policy, and
payments and market infrastructures, May 2019, p.7. Xem https://www.ecb.europa.eu/pub/pdf/scpops/ecb.
op223~3cel4e986¢.en.pdf, truy cap ngay 10/3/2021.

14 JOSC, Issues, Risks and Regulatory Considerations Relating to Crypto-Asset Trading Platforms, FR02/2020,
2020, p. 3. Xem https://www.iosco.org/library/pubdocs/pdf/IOSCOPD649.pdf, truy cap ngay 11/3/2021.

5 FINMA, Guidelines for Enquiries Regarding the Regulatory Framework for Initial Coin Offerings,
16/02/2018, p.3-8; FCA, Guidance on Cryptoassets, CP19/3, 01/2019, p. 8-9.
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Thir nhdt, tai san ma hoa twong tu chimg
khoan (security token), la mdt loai tai san ma
héa c6 céc dac trung cua chung khoan theo
phép luét chimg khoan ctia qudc gia, 12 bang
chimg xac nhan quyén va lgi ich hop phap
cta ngudi s¢ hitu dbi v6i tai san hodc phan
vén (twong tu trai phiéu hay cb phiéu) cta
nguoi phat hanh ra tai san ma héa do. Noi
cach khac, néu tai san ma héa, théng thuong
duoc ban cho ngudi mua qua hinh thirc phat
hanh ra cong ching, 13 mot khoan dau tu caa
nguoi mua vao doanh nghié¢p phat hanh thi
do 1a (tuong tu 1a) chimg khoan.

Thir hai, tai san ma hda tuong tu phuong
tién trao doi, thanh toan (exchange/payment
token), con c6 thé dugc goi 1a tién ma hoéa, 1a
mot loai tai san ma hoa dugc tin tudng va co
thé duoc sir dung tuong tur nhu mét phuong
tién trao ddi, thanh toan trong mot cong dong
nhat dinh ma khéng can qua trung gian tap
trung. Bitcoin 13 mét vi du dién hinh.

Thir ba, tai san ma héa 1a phuong tién dé
tiép can va sir dung mot dich vu nhét dinh
trong mot hé sinh thai dugc phat trién trén
nén tang céng nghé blockchain, con goi 1a
xu (ma) tién ich (utility token) hay xu (ma)
tiép can (access token). Néu thudc truong
hop nay, tai san ma hoéa dugc coi nhu mot
loai tai san truyén théng théng thuong.

Nhu vdy, tién ma héa (nhu Bitcoin,
Ethereum, Litecoin, XRP...) la mdt dang
cua tai san ma hoa. V& co ban, c6 thé hiéu,
tién ma hoa 1a: (i) biéu hién cua gia tri dudi
dang s6 (v6 hinh); (ii) khong duoc qubc gia
hay ngan hang trung wong nao bao dam;
(111) dugce tao ra trén co s¢ st dung cong
nghé blockchain hay DLT két hop ky thuat
ma héa nham tao lap va xac thuc giao dich

mot cach minh bach, bao mat, dang tin cdy;
(iv) 1a mot dang tai san ma hda phi chung
khoan, cé chirc nang tuong tu phuong tién
trao d6i, thanh toan; (v) dugc tin tudng va
¢6 thé duoc sir dung trong mot cong dong
nhit dinh ma khong cin qua trung gian
tap trung.

2. Phép luit Viét Nam vé tién ma héa

Trén thuc té, tién ma héa dang dit ra
nhiéu céu hoi cho phap luat Viét Nam boi
ba vén dé:

- Tién ma hoéa c6 thé duge “sd hitu” va
ngudi “ndm gitr” tién ma hoa cé thé bao vé
quyén “s& hitu” nho céc co ché cong nghé
twong tw nhu tai san'®. Nhu vy, tién ma hoa
¢6 nén duoc coi la tai san?

- Tién ma hoa c6 nén duogc cong nhan la
hang héa, dich vu hay khong? Khi ma trén
thuc té, n6 dang duogc trao d6i, mua ban, luu
thong tuong tu hang hoa hoac dugc stir dung
nhu mét dang dich vu.

- Tién ma hoa c6 thé tré thanh phuong
tién thanh toan trong mot cong dong nhat
dinh. Vay tién ma hoa c6 thé 1a phuong tién
thanh toan hay khong?

2.1. Dwdi goc dp la tai san

Theo quy dinh ctia Diéu 105 Bo luat Dan
s (BLDS) nam 2015, tai san bao gom vat,
tién, gidy to ¢ gia va quyén tai san. Do do,
tién ma hoa c6 duoc coi 14 tai san theo phap
luat dan sy Viét Nam hay khong can danh
gia thong qua bdn loai tai san trén:

Thir nhat, d6i véi tai san 1a vét: Theo quy
dinh cia BLDS nam 2015, “vat” 1a nhitng
bd phan hiru hinh cta thé gidi vat chit theo
nghia rong bao gdm ca vat vo co, hay hiru
co, dong vat hay thuc vat'’. Khai niém vat

16 Nguyén Thanh T6, “Thuec trang quan Iy va leu hanh tai san ma héa ¢ Viét Nam va nhitng van dé phap by ddt ra”,

tldd, tr. 3.

17 Vién Khoa hoc phap ly, Bo Tu phéap, Dé tai Khoa hoc cap B “Binh ludn khoa hoc Bé ludt Dan su ndm

2015, TS. Pinh Trung Tung (Chu nhiém), 2017, tr. 169.
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trong phap luat dan sy rong hon khai niém
vat trong cach hiéu doi song thuc t&. Vat
bao ham khéng nhiing cac véat dung sinh
hoat, tiéu dfmg, san xuét binh thudng, ma
con bao gdm ca cac tap hop vat chét phirc
tap nhu nha may, cong xuong, tuyén g1a0
thong dudng sat, san bay, gian khoan diu,
hé théng cong trinh xdy dung... Trong khi
d6, tién ma héa 1 v6 hinh; boi vay, khong
phai la “vat”.

Thit hai, d6i véi tai san 1a tién: Mac du
theo quy dinh ciia BLDS nam 2015, tién 1a
maot loai tai san, nhung phép luat hién hanh
ctia nuréc ta khong dinh nghia cu thé thé nao
tién. Trén thuc té, & Viét Nam hay & cac qudc
gia khic trén thé gidi, tién phap dinh c6 thé
ton tai dudi dang tién gidy, tién kim loai.
Ngoadi ra, theo quy dinh cia DPiéu 4 Nghij
dinh s6 101/2012/ND-CP ngay 22/11/2012
da duoc sira d6i, bd sung boi Nghi dinh sd
80/2016/ND-CP ngay 01/7/2016'¢ vé thanh
todn khong dung tién mat, phwong tién
thanh toan khong dung tién mit st dung
phuong tién thanh toan bao gdm: séc, 1énh
chi, uy nhiém chi, nh¢ thu, Gy nhiém thu,
thé ngan hang va cac phuong tién thanh
toan khac theo quy dinh cua Ngan hang
Nha nudce (nhu thanh toan qua vi dién tir).
Nhu vay, theo quy dinh cua phép luat Viét
Nam, tién ma hoa khong phai 1a tién phap
dinh hay phuong tién thanh toan.

18 Sau day goi tit 1a Nghj dinh sé 101/2012/ND-CP.
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Thit ba, 6i véi tai san 1a gidy to c6 gia!*:
Gidy to c6 gia 1a mot hinh thirc phap 1y
thé hién gia tri, mang ndi dung khéng dinh
quyeén tai san ctia mot nguoi (ngudi ndm giir
gidy to ¢6 gia) d6i v6i chu thé khac (chi thé
phat hanh gidy to c6 gid), dwoc phap luét
cong nhan 1a mot loai tai san. Tién ma hoa
khong c6 chirc ning giéng tai san ma hoa
tuwong tu ching khoan. Do d6, theo phap
ludt Viét Nam, tién ma hoa s& khong 1a gidy
to co gia.

Thir tw, d6i véi tai san 13 quyén tai
san: Piéu 115 BLDS nam 2015 quy dinh:
“Quyén tai san 1a quyén tri gia dugc bang
tién, bao gdm quyén tai san dbi véi dbi
tugng quyén so hiru tri tué, quyén s dung
dat va cac quyén tai san khac”. Trong do,
quyén s hiru tri tué, quyén sir dung dat hay
quyén doi ng® déu gia tri duogc bang tién
va dugc phap luat Viét Nam thira nhan 1a
mot dang tai san. Ngoai ra, viéc BLDS nim
2015 quy dinh m& vé “cac quyén tai san
khac” nhiam bao quat cac truong hop chua
du liéu duoc ngay tai thoi diém ban hanh,
cling nhu tao diéu kién linh hoat hon cho
phap luat chuyen nganh c6 thé quy dinh cu
thé vé cac quyen tai san mai phat sinh trong
twong lai. O khia canh nay, tién ma héa cling
tuong tu nhu quyén tai san véi dic diém vo
hinh c6 thé trj gia duoc bang tién, dugc xac
lap, chuyén giao quyén s& hiru?'. Mat khéc,

19 Khoan 8 Piéu 6 Luat Ngén hang nha nudc Viét Nam ndm 2010 quy dinh: Gzay to co gza la bang chimg
xdc nhdn nghia vu tra no giita t6 chirc phdt hanh gidy 10 ¢ gid véi nguoi so hitu glay to' co gia trong mot thoi
han nhat dinh, diéu kién tra lai va cdac diéu kién khdc”. Khoan 9 Diéu 3 Nghi dinh s6 163/2006/ND-CP ngay
29/12/2006 ctia Chinh phu vé g1ao dich bao dam (da dugc sira d6i, bd sung boi Nghi dinh s6 83/2010/ND-CP
ngay 23/7/2010 cua Chinh phu vé dang ky giao dich bao dam va Nghi dinh s6 1 1/2012/ND-CP ngay 22/2/2012
cua Chinh phu) quy dinh: “Gidy to ¢o gid bao gom 6 phiéu, trdi phzeu héi phiéu, ky phzeu tin phiéu, chimg
chi tién giti, séc, chimg chi quy, gidy to c6 gia khdc theo quy dinh cua phdp ludt tri gia dwoc thanh tién va
dwoc phép giao dich”.

2 Piéu 450 B luat Dan sy nam 2015 quy dinh vé mua ban quyén tai san.
21 Quyén tai san nhu quyén doi ng dugc tri gia bang tlen xac lap va chuyen giao quyén s& hitu theo Piéu 221,

117 B§ luat Dan sy nam 2015 vé can ctr xac 1ap quyén sO hiru va diéu k1en co h1eu luc cua giao d1ch dan su;
Diéu 365, 450 ciia B luat Dan sy nam 2015 quy dinh vé chuyén giao quyén yéu cdu, mua ban quyén tai san.
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theo phap luat dan sy Viét Nam, néu coi tién
ma hoa mang tinh dai dién cho quyén “nam
gilr” tién ma hoa thi tién ma héa co thé dugce
coi 1a quyén tai san.

Cubi cing, voi thuc té 1a tién ma hoa
¢6 thé duoc tao ra, chiém hitu, sir dung va
chuyén nhuong cho ngudi khéc, thi viée xac
lap quyén va thuc hién cac giao dich lién
quan dén tién ma héa ciing c6 thé 1am phat
sinh cac quyén, nghia vu va trich nhiém
phép 1y cho cac chu thé tham gia giao dich
theo quy dinh ctua phap luat dan sy Viét
Nam??. Hay noi cach khac, theo phép luat
dan su Viét Nam, tuy chua dugc cong nhan
12 mot loai tai san nhung tién ma hoa c6 thé
tr& thanh khach thé cia quyén dan su®. Béi
vay, tién ma hoa nén duoc coi 1a tai san -
tai san “dac biét” phi truyén théng? hoic
quyén tai san - va can cho phép giao dich c6
kiém soat d6i v6i tai san nay, mién 14 tai san
dac biét nay dugc cong d@)ng hay h¢ sinh
thai chap nhan st dung, trao doi.

2.2. Dwdi goc dp la hang hoa, dich vu

Dudi goc d¢ 1a hang hoda, theo quy dinh
cua Luat Thuong mai (TM) nam 2005, khi
tién ma hoa (khong phai 1a phuong tién
thanh toan) 1a khach thé cia quyén dan
su, duge giao dich thi co thé dugc xem
la hang héa. Hang héa dua vao luu thong
giao dich trude hét can dugc ghi nhan 1a
mot loai tai san (dong san hodc bat dong
san)®. Theo quy dinh cta Diéu 107 BLDS
nam 2015, bat dong san bao gém: dit dai;

nha, cong trinh xay dung gin lién véi dat
dai; tai san khac gén lién voi dat dai, nha,
cong trinh xdy dung; tai san khac theo
quy dinh ctua phap luat; va dong san la
nhitng tai san khong phai 1a bat dong san.
Viéc xac dinh tién ma hoéa 12 mét loai tai
san nhu phén tich & phén trén 14 co s& dé
ghi nhéan tién ma hoa 1a hang héa trong
phap luat TM. Viéc ghi nhéan tién ma héa
12 mot loai hang héa 1a co s& dé c6 thé
xem xét ap dung cac loai thué va xac dinh
murc thué phu hop.

Dudi goc do 1a dich vy, Luat TM nam
2005 khong dinh nghia vé dich vu, nhung
khoan 9 Piéu 3 quy dinh, cung ung dich
vu 1a hoat dong thuong mai, theo d6 mot
bén c¢6 nghia vu thuc hién dich vu cho mét
bén khac va nhén thanh toan; bén sir dung
dich vu (khach hang) cé nghia vu thanh
toan cho bén cung ung dich vu va sir dung
dich vu theo thoa thuan. Diéu 513 va Diéu
514 BLDS nam 2015 quy dinh: “Hop dong
dich vu la su thoa thudn gitra cac bén, theo
d6 bén cung ung dich vu thuc hién cong
viéc cho bén sur dung dich vu, bén sir dung
dich vu phai tra tién dich vu cho bén cung
tng dich vu” va déi twong cia hop dong
dich vu la “cong viéc co thé thuc hién
duoc, khong vi pham diéu cAm cua luat,
khong trai dao dtirc xa hoi”. Do dd, dich vu
duoc hiéu 1a mot dang “cong viéc” ma mot
bén cung tng cho bén kia. Péi chiéu voi
céc quy dinh nay thi tién ma héa chua rd
rang la dich vu.

2 pjéu 221, 117 Bo luat Dan sy nam 2015 vé can clr xac lap quyén s& hiru va diéu kién c6 hiéu luc cia giao

dich dan su.
2 Piéu 8 B luat Dan su nam 2015.

** Bo Tu phép, Bdo cdo 56 255/BC-BTP ngay 29/1 0/201 8 ve viéc ra soat, danh gid toan dién thuc trang phap
Iudt, thuc tién vé tai san do, tién Go & Viét Nam va quoc té; nhén dién, dé xuat cdc dinh huong hoan thién, Ha
Noi, 2018. Xem thém: Phan Chi Hiéu, Nguyen Thanh Tu (chu bién), Mot s6 van dé phap Iy vé tai san ma hoa,

tién ma héa, t1dd, tr. 244.

25 Khoan 2 Piéu 3 Luat Thuong mai nim 2005, hang héa bao gom: (1) tat ca cac loai dong san, ké ca dong san
hinh thanh trong tuong lai; va (ii) nhitng vat gén lién voi dét dai (bét dong san).
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2.3. Dwoi goc dp phwong tién thanh
todn, ngoai héi

Du¢i géc do phuong tién thanh todn,
tién gidy, tién kim loai do Ngan hang Nha
nudc Viét Nam phét hanh 1a phuong tién
thanh toan hop phap trén lanh thd Viét
Nam?. Tuy nhién, ngoai tién gidy va tién
kim loai do Ngan hang Nha nudc Viét
Nam phat hanh con cé cac phuong tién
thanh toan khac dugc st dung. Khoan 6
Diéu 4 Nghi dinh s6 101/2012/ND-CP quy
dinh phuong tién thanh toan khong dung
tién mat s dung trong giao dich thanh
toan bao gdm: séc, 1énh chi, iy nhiém chi,
nho thu, Uy nhi€ém thu, thé ngan hang va
cac phuong tién thanh toédn khac theo quy
dinh cua Ngan hang Nha nudc Viét Nam,
nhu dich vu vi dién tir. Theo khoan 8 Diéu
4 Nghi dinh s6 101/2012/ND-CP, dich vu
vi dién tir 12 dich vu cung cép cho khach
hang mot tai khoan dién tir dinh danh do
cac to chirc cung tng dich vu trung gian
thanh toan tao lap trén vat mang tin (nhu
chip dién tr, sim di¢n thoai di dong, may
tinh...), cho phép luu gitr mot gia tri tién
té duoc dam bao béng gia tri tién gui
trong dwong véi sb tién duge chuyén tir
tai khoan thanh toan cua khéch hang tai

THUC TIEN PHAP LUAT

ngan hang vao tai khoan dam bao thanh
toan cua té chirc cung tmg dich vu vi dién
tr theo ty 1€ 1:1. Tién trén vi dién tir thue
chat 1a tién dién tr (khong phai 13 tai san
mai hoéa, tién ma hoa hay tién 40) va co thé
duogc sir dung dé thanh toan?’. Pong thoi,
khoan 7 Diéu 4 Nghi dinh s6 101/2012/
ND-CP ciing quy dinh: “Phuong tién thanh
toan khong hop phap 1a cac phuong tién
thanh toan khong thudc quy dinh tai khoan
6 Diéu nay”. Tir cudi nim 2014 dén nay,
Ngéan hang Nha nudc Viét Nam da nhiéu
lan khing dinh tién 4o nhu Bitcoin (tién
ma héa) khong phai 1a phuong tién thanh
toan hop phép tai Viét Nam va viéc phat
hanh, cung ung, st dung Bitcoin va cac
loai tién ao twong tu khac lam phuong
tién thanh todn 1a hanh vi bi cim tai
Viét Nam?,

Nhu vay, theo phap luat Viét Nam hién
nay, tién ma hoa khong phai 13 phuong
tién thanh toan. Viéc su dung tién ma
héa lam phuong tién thanh toan 1a hanh
vi vi pham phap luat, c6 thé bi xu ly
hanh chinh®.

Duéi goc d0 ngoai héi, can ¢t diém a
khoan 2 Diéu 6 Luat Ngan hang Nha nudc
Viét Nam nim 2010 va diém a khoan 1

26 Khoan 2 Piéu 17 Luat Ngan hang Nha nudc Viét Nam nam 2010.

27 Thong tu s6 39/2014/TT-NHNN ngay 11/12/2014 ciia Thong d6c Ngan hang Nha nuéc Viét Nam huéng
din vé dich vu trung gian thanh toan (da dugc sira ddi, bd sung boi Thong tu sb 20/2016/TT-NHNN ngay
30/6/2016 va Thong tu sb 30/2016/TT-NHNN ngay 14/10/2016).

2 Thong cdo bao chi ngay 27/02/2014, ngay 11/12/2014, ngay 28/10/2017 cua Ngan hang Nha nuéc Viét Nam.
Xem https://www.sbv.gov.vn/webcenter/portal/vi/menu/sm/tcbc/ttvhdnhtt/ttvhdnhtt_chitiet?leftWidth=20%
25&showFooter=false&showHeader=false&dDocName=CNTHWEBAP0116211755883&right
Width=0%25&centerWidth=80%25& afrLoop=17388302872705297#%40%3F_afrLoop%3D1738830
2872705297%26centerWidth%3D80%2525%26dDocName%3 DCNTHWEBAP 0116211755883% 26left
Width%3D20%2525%26rightWidth%3D0%2525%26showFooter%3Dfalse%26showHeader% 3Dfalse%26
adf.ctrl-state%3Dfjjnlclkr 4, truy cap ngay 11/3/2021.

» Piém b khoan 9, diém d khoan 6 Diéu 27 Nghi dinh s6 96/2014/ND-CP ngay 17/10/2014 ciia Chinh phu quy
dinh xtr phat vi pham hanh chinh trong linh vuc tién té va ngan hang, chu thé phét hanh, cung tmg, sir dung cac
phuong tién thanh toan khong hop phép s& bi xur phat tir 150 dén 200 triéu dong. Ngoai ra, chu thé nay con co
thé bi ap dung hinh thire xur phat b6 sung nhu tich thu tang vat, phuong tién vi pham va bi budc ndp vao ngan
sach nha nudc sb lgi bat hop phap c6 duge do thuc hién hanh vi vi pham.
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Diéu 4 Phap 1énh Ngoai hbi nam 2005 (da
duoc sira d6i, bo sung nam 2013), ngoai
héi bao gém: “a) Dong tién cua quoc gia
khac hodc ddng tién chung chiu Au va
dong tién chung khac duoc sir dung trong
thanh toan qudc té va khu vuc (sau day
goi la ngoa1 té); b) Phuorng tién thanh
toan bang ngoa1 té gom séc, thé thanh
toan, hoi ph1eu doi no, héi phleu nhan ng
va cac phuong tién thanh toén khac; c)
Céc loai gidy to c6 gi bang ngoai té gdm
trai ph1eu Ch1nh phu trai phiéu cong ty,
ky phiéu, cé phiéu va cac loai gidy to c6
gia khac; d) Vang thudc Du trit ngoai héi
nha nudc, trén tai khoan & nudc ngoai
ciia nguoi cu tra; vang dudi dang khbi,
thoi, hat, miéng trong truong hop mang
vao va mang ra khoi 1anh thdé Viét Nam;
va d) Pong tién cua nudc Cong hoa x3
hdi chu nghia Viét Nam trong truong hop
chuyén vao va chuyén ra khoi lanh thé
Viét Nam hoac dugc sir dung trong thanh
toan qudc té”.

Nhu vdy, tién ma hoa khong phai 1a
ngoai hdi, cu thé hon 1a ngoai té. Tuy
nhién, theo phap luat Viét Nam, védi
truong hop mot qudc gia phat hanh va
xac dinh tién ma hoéa 12 tién phap dinh cua
qudc gia d6 thi tién ma hoa 1a ngoai té. Va
cac giao dich lién quan dén tién ma hoa
d6 trén lanh thé Viét Nam véi tu cach 1a
tién phap dinh ciia mot quéc gia khac s&
phai tudn thu céc quy dinh cua Phép 1énh
Ngoai hdi nam 2005 d3 dugc stra ddi, bd
sung mot sd didu nam 2013.

3. Két luan va khuyén nghi

Nhimng phan tich trén ddy cho thdy, tién
mé héa 1a mot tai san méi, phi truyén thong.
Mic di mot sb co quan nha nudc ¢ tham
quyén di c6 cac canh bao, khuyén nghi cac
rui ro, anh huong ti€u cuc cua cac loai tién
ao; tham chi chi dao ap dung bién phap ting
cuong kiém soat cac giao dich, hoat dong
lién quan dén tién ao va khing dinh khong
chdp nhan tai sin ma hoa, tién ma hoa la
phuong tién thanh toan, song vé co ban,
Viét Nam dang di theo xu huéng cua nhiéu
qudc gia trén thé gidi 1a chua quan 1y loai
tai san m&i nay*’.

Trong khi d6, tién ma hoa dang co sirc
anh huong 16n khi chiém 4% gia tri von hoa
thi truong va 1% GDP khu vuc dng Euro®!
va c6 dén khoang 80% giao dich tién k¥
thuat s6 xuat hién tir cac nudc chau A. Viét
Nam 12 mét trong 5 qudc gia hang dau truy
cap cac trang web va nén tang tién k¥ thuat
s6%2. Them vao do, khung phap ly trong giai
doan t6i can dép tmg dwoc viée han ché tac
dong ti€u cuc cua cac ddi tugng mai va tao
mai trudng thuan loi cho viée khuyén khich
ung dung, sang tao, doi mcn Bai vay, tac
gia cho rang, Viét Nam can lut hoa va xac
dinh tién ma hoéa la tai san dac biét; dong
thoi, xay dung khung phép ly quan ly giao
dich lién quan dén tién ma hoa nhim bao vé
quyén lgi nha dau tw, nguoi tiéu ding. Bén
canh do, Nhé nude can tap trung phat trién
co s& ha tang cong nghé thong tin cung nhu
xdy dung, hoan thién nén tang sO hoa tai
Viét Nam m

30 Khoang 150 quéc gia co ban chua thé hién quan diém quan 1y tién ma hoa. Xem: Jan Lansky: “Possible
Approaches to Cryptocurrencies”, Journal of Systems Integration, Vol. 9(1), 2018, p. 22-23.

3! European Central Bank (ECB), Crypto-Assets: Implications for financial stability, monetary policy, and
payments and market infrastructures, May 2019, p. 7. Xem https://www.ecb.europa.eu/pub/pdf/scpops/ecb.

op223~3cel4e986c.en.pdf, truy cap ngay 10/3/2021.

32 David Abel, Vietnam forms group for digital currency policy research, 17 May 2020. https://coingeek.
com/vietnam-forms-group-for-digital-currency-policy-research/?tbclid=IwAR20bQOAiTodfDa-JdkIt
j1Kn9CKgvOFWtFswGuXNY7wO033362MtHkum-Y, truy cap ngay 10/3/2021.
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