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PHAP LUAT VE KY QUY
BAO VE MOI TRUONG TRONG
HOAT PONG KHAI THAC KHOANG SAN

® LUYEN THI THUY NHUNG

TOM TAT:

Bai viét tap trung phén tich nhitng quy dinh cia phdp luat vé ky qu¥ bio vé mdi trudng trong
hoat déng khai thdc khodng sin. Theo d6. phdp ludt trong linh vire nay da co nhiéu thanh tuu

ddng ghi nhin lam cd s cho cdc chii thé lién quan thue hién ddng quyén va nghia vu ca minh.

Bén canh nhitng thianh cong d6. phip luit trong linh vuc niy cdn 16n tai mét s bt cdp gay kho

khin cho qua trinh 4p dung. Tdc gid sé phdn tich vd dé xudt gidi phdp hoan thién phip luit ve

ky qu¥ bio vé moi trudng trong hoat dong khai thac khodng sdn va ning cao hiéu qui thuc thi.

T khda: khai thac khodng san, k¥ qu¥ bao v& moi trudng, phip ludt.

1. bat van dé

Ky qui cdi tao. phuc hdi mon wudng 1a mér
comg cu kinh t& hitu hidéu doi véi viée bio vé mai
trudfng rong hoat dong khad thic khodng sian. Nha
nude di quan tam va ban hanh nhicu quy dinh cla
phip ludt vé ndi dung nay. Tuy nhién. trén thue €
qui trink rién khai nhite quy dinh dé con gap mot
»& kho khin. Nguyén nhan cta tinh trang nay 1a
do quy dinh cia phip ludt vé kv gut bio vé moi
trudng trong hogt déng khai thic khoidng sin <on
motsa khigm khuyét: nguon nhin i, cd ché dim
bao thye thr phip luat con thiéu. Nhu vy, viéc
nghién cifu nhim tim ra cac gidi phdp hodn thién
Vi ndng cao hi¢u qui thite thi phip luat vé ky qu§
hio vé moi rudng trong hoat dong khai thic
Khodng sin 13 cin thict.

2. Khdi quit chung vé kv qu¥ ¢di tao, phue
héi méi truvng trong hoat dong Kkhai thic
khodng sian

Khii niem ky gu¥ duge quy dinh chinh thie
trong B6 luat Din su nim 2015, Cu thé: "K§ yu¥
la viée bén ¢d nghia vy gifi mdt khein tién hoac
Kim khi quy. dé quy hodc gidy ¥ ¢6 gid vao (i
khoin phong 1du tai mot 16 chife tin dung dé bio
dam viée thue hién nghia vu. Trugng hap bén ¢o
nghia vu khéng thue hién hodc thye hi¢n khong
ding nghia vu thi bén ¢é quién dude to chic tin
dung noi ky qui thanh todn, bdi thudng thiét hai
do bén ¢d nghia vu gév ra. sau khi it chi phi dich
v 1] Nhg vas. Ky quy 14 mot trong nhitng bién
phip dam bio thire hi¢n nghia vu. Trong linh vue
phip ludt bio v¢é méi trudng. ky quy duge col nhy
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mot ¢ong cu kinh 1€ hirw hi¢u d€ bude cic chi thé
¢t nghia vy phai twdn thd nghiém chinh cong tic
biao vé moi truiting,

Ludt Biao vé méi uudng niam 2014 khong dua ra
khii niém ky qu¥ bdao vé mdi ruwdiing, Trong Nghi
dinh s 19/2015/ND-CP ngdy 1402/2015. Quy
dinh chi tiét thi hinh mot s& didu cda Luat Bao vé
moi rudng ndm 2014 trye Hép quy dinh khai niém
k¥ qui bao v¢ mai trudng nhu sau: "Ky qus cdi
two. phuc hdi moi trudng 1a viée 16 chie. cd nhin
et mot khoan tién vao Qui bdo vé maoi truding
Vict Nam hode gqui bio vé mdi truding dia phuang
de bido dim trich nhiém cai tio. phue hdi moi
trudng clia 16 chite. ci nhin ddi v hoat dong khai
thidc khodng sin™ [2

Theo cdch dinh nghia niv, k¥ qu¥ cdi tao. phue
hé1 moi truding chi dp dung 461 v di hoat dong khai
thic khedng sian. Trong Ludt Bio vé moi truding
nim 2020, khidi niém k¥ gqu¥ bao vé maéi truliing
khong ¢hi dp dung ri¢ng ddi vdi hoat dong khai
thiic khodng ~san. Ludt da quy dinh chung vé khai
ni¢m ky qui bio vé méi ruding nhu sau: “K< qui
biao vé moi trudng nhim bio dim cde to chie. cd
nhin chiu trach nhiém phuc héi moi ruiing, i 1¥
rui ro. nguy cd & nhiém moi wusng phat sinh
hoat dong sin xudt. kinh doanh ctia chinh ho ™[ 3].

Khdi niém hoat dong khai thic khodng <dn
cang duge quy dinh trong Ludt Khodne sén nidm
2010 nhusau: “Khai thice khodng san 1o hoat dong
nhim thu héi khodng sin. bao gdm av dung ¢
ban mo. khai dao. phin logi. lam giduva cac hogt
dong khac cé hién quan”™. Hoat dong khai théic
Khodng san dude dinh gid 1 hoat ddng nhay cam
vai mol trudng. Vi hoat dong nay lam suv gidmtai
ngusén thién nhién khéng thé i tao vi d¢ lai
nhing h¢ luy rét1dn vé moi wudng & khu vue khai
thic. khu vae sung quanh. Vi vy, phip ludn cug
nhicu quie gia rén the gidi ¢ xde dinh dav i hoat
dong cin thye hién ky qus bio vé mai trudng.
Theo quy dinh cua phip ludt Viét Nam, hoat dong
khai thae khodng <in phai thige hién kv qui bio
ve moi trudng (4.

3. Thuc trang phap ludt vé k¥ qui bio vé méi
trudng trong hoat dong khai thic khodang san va
thie tién thi hanh 6 Viét Nam

3.1. Nhitng wu diém

Nhi nude dd quan tdm sdy dung. han hanh
nhing quy dinh phip lugt vé ky qui bao vé moi
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truting trong hoyt dong khai thic Khodng sin. Theo
dé. ching ta di ¢6 khd diy di nhitng quy dinh phip
ludt vé hout dong nay. Nhing quy dinh nay tip
trung trong Ludt Bao vé mai truding niam 2020:
Neghi dinh sa 19/2013/ND-CP ngay 14/2/2013 quy
dinh chi tict thi hinh mét s6 didu cia Luat Bio ve
moi trudng ndm 2014 Nehi dinh ~0 40/2019/ND-
CP ngiy 13/5/2014 Stra doi. bé sung mét s& didu
cia cde nght dinh quy dinh chi tiét hudne din thi
himh Ludit Bao v¢ m6i trudng ndm2014: Théng w
s 382015/ TT-BTNMT ngay 30/6/2015 ¢lha Bo
Tainguyén vi Maoi rutng vé ¢iii tao, phue hoi moi
tricing wong hoat dong khai thdce khoang san:
Thong tr s 08/2017/TT-BTC nedyv 24012017
hudng din quan 15 v st dung tién ky qui cai taoe.
phuc hdi mdi trudng ddi vai hoat dong khai thiic
Khodng san tai Qui bao vé moi trudng: Quyvét dinh
<G 18/2013/QD-TTe ngay 29/3/2013 cGa Tha
twidng Chinh phu veé cii two. phue hdi mdi ruiing va
k¥ qus cidi tao, phuc hoi hoi rudng d6i véi hoat
dong khai thic khodng san...

Nhitrng quy dinh trong ¢cide vin hin quy pham
phiip ludt ké twén di chi ro nhiing néi dung chi
véu cda phdp ludt vé k¥ quy cii tao. phuc hdi
moi rugng reng heat dong khai thic khodng sin.
bao gom: Dai tugng phai kv quv ¢ii tao. phue hai
mo1 rudng: Trinh ur. tha tue kv qus cdi tao, phuc
hdi moi ruding: SO tién phii k¥ quy ¢di two. phuc
hGi moi trudig: Co quan quin 1Y nhi nude & ky
quy cii o, phyc hdi moi wudng, Nhu vy, ching
ta dd ¢d mot khung phip Iy woeng d6i div du vé
ky yu§ cii tgo. phuc hoi moi rudng trong hoat
dong khai thdc khodng sdn. Day 14 ¢ sd quan
trong d€ cdc chu thé thye hidn ding quyén vi
nghia vu phdap Iv cta minh trong ky quy ¢di wo.
phuc hoi moi trusng.

3.2. Nhitng ton tai

Nghién cttu nhitng guy dinh phip ludt v¢ kv qus
bdo vé moi wudng trong hoat ddng khai thic
khodng san. tde gia thi'y ¢6 mot sé bat cip nhur saa:

Tint nhdr vice s dung khdi ni¢m chua thing
nhill trong cide viin bin guy pham phip luat. Trong
Ludt Bdoe vé moi trudng nim 2020 & dung khdi
niem “ky qui bao vé moi orudng T nhung trong vin
ban dudi ludt nhu Nghi dinh & 19/2015/NP-CP
ngay 14/2/2015. Thong wrsd 38205/ TT-BTNMT
ngay 30/6/2015 s dung khdi niém “ky qui ¢ii tao.
phuc héi mai truong . "Bdo vé moi qudng” dude
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hidu hao gdm a1 ¢d cic hoat dong phong ngifa.
khic phuc 0 nhiém mdi truding vi bao vé cdc
ngudn iai nguvén thién nhién: "Cii tao. phuc hoi
moi trudng ™ dude hidu 1 nhitng hoat ddng it ¥
finh trang moi truding bi 6 nhiém.

Nhu vav. khdi niém “bio vé mai ruting ™ réng
hon Khii ni¢m “¢di tao, phuc héi moi trussng ™. B3i
vi. sau khi Khai thic khodng sdn. chu dir dn phai
thire hién nhitng hoat dong bao ¢ém cil cai tao.
phuc hoi méi trudng do hoat dong khai thic
Khodng sdn gy ra vi dong thai cing ¢o v nghia
trong phdng ngita & nhiém cho nhime thinh phéin
méi truding khde xung quanh khu vire do vi gép
phan bdo v¢ ngudn tai nguyén thién nhién (chu
v&u 2 phan khodng san 1an ¢dn chua Khai thic).

Tit had, nhicu ¢hi dy dn khal thie khoidng ~dn
khong chin nép tién ky qui bio vé moi ruding
nhung ¢d quan nhi nude ¢é thim quyén ling ting
tim citeh X 1. Chuing ta ¢6 thé xem vi du dién
hinh cia tinh trang chu du dn Khat thace khodng
~in khong ndp tién kY guy bio vé moi rudng 36
la & tinh Bidc Kan. Teén dia ban tinh Bic Kan ¢é
nhiéu md khodng sin (chli v&u ld khedng sdn
than dd. than ndu, sat. mangan. chi. kém. dong...)
nén <0 ltgng cde dy dn khai thic khodng san rén
dia ban tinh clia rit Idn. Theo quy dinh coa phidp
ludt. cic dy anndy thudce trudng hdp phai ky qud
il two. phuc hdi méi trudng. Nhung trén thuc 1&
theo hiém tra. it sodt clia nganh Tai nguyén va
Mai truding Bac Kan cho thay da 6 cie cd <6
Khodng sin chua thye hién ndp tien ky gui theo
ding thdi han quy dinh.

Tuy nhién, vdi quy dinh cua phip ludthién nay.
cod quan nhi nude oé thim guyven rit khd khin
trong viée cudng ché cic chi the nay phdi thue
hién dung nghia vu. Bdivi ngay trong Nghi dinh
50 155/2016/ND-CP ngity 1871172016 quy dinh vé
aif phat vi pham hinh chinh trong linh vie bio vé
moi truwdng xde dinh hinh thife xw phat va hién
phdp khic phuc hin qua doi vdi hinh vi vi pham
vé kv qui cdi tao. phuc hdi moi truting trong hogt
dong khodny ~an. Tde gid cho riing v§1 bign phip
Khic phuc hiu qui: “Bude phii thye hign kv gquy
cdi o™ [3]rat kho d@ ¢ quan nhi nude ¢6 thim
quyén ¢d thé cudng che duge chi du dn khai thic
khodng sin. Bai wrude khi ticn hinh xu phat vi
pham hanh chinh chi dy dn v€ hinh vi nay. co
guan nhi nude da don dac. nhic nhe vice ndp ién

kY qui cili tao, phuc hdi méi trudng miv chu dy dn
con “chiiy 7

Thui ba. nhi¢u trigsng hop chi dy dn khai thac
kheding sin khong thuee hi¢n nghia vu cii tao. phuc
hdi méi rudng sau khi khat thic. Theo quy dinh
coa phdp ludt, trudng hgp nay co quan nhi nudc
¢ thim quyén ¢é the st dung <6 tién ma chd du
in da kv qui d¢ thue hién viée bio vé moi trudng.,
Tuy nhién. thue t€ cho thiy thii gian ma mét dy dn
khai thac khodng san ton tai ¢6 thé rit 1au (10 ndn.
20 nam..). Nhuw vay, s0 ién trude day chd dy dn ky
qui thudng 1a it (de déng tién bi trugt gid) nay cd
quan nhi nudc st dung s6 tién do dé ¢ai o, phue
héi méi tridng 1a khong dd. Trong trudting hygp do.
cd quan nhi nude ¢d thim quyvén ciing khong the
véu ciu chi dy dn phii dong thém tién vi khong ¢
quy dinh ndo cia phip tudt cho phép nhu vas . Hon
nita. chi dv dn di ¢ tinh khong cdi tao. phyuc hoi
méi truding sau khai thac khodng sin thi cing rat
kho dé thuong lugng. yéu cau vé viee dong thém
tién cho ¢d quan nhi nude thue bién viée nay.

Thit e, hién nay. phép ludt chita quy dinh ey the
vé truding hgp néu chi du dn khai thac khadng san
khang thite hién nghia vy cai tao. phuc héi mai
tridng thi cd quan nhi nwde ndo s dung »0 tién
k¥ qu¥ va thue hién nghia vu nay. Vi viy, ¢ dia
phudng nio ¢6 dy dn khai thac Khodng sdn khong
thire hién cdi tao. phuc hdi mdi trusng thi thong
thuting Uy ban nhan dan cip tinh s& tién hianh the
hién. Tuy nhicén. tinh trang cdc od quan dun diy
trich nhi¢m @it cic don vi khién cho qua trinh
phuc hdi dién ra chim hoidc khdng duge phuc héi..

4. Giai phap nhiim hoan thién phap luit vé
k¥ qu¥ hao vé méi truong trong hoat dong khai
thic khodng san va nang cao hiéu qua thyc thi

Trén ¢d sd nhitng phan tich nhirng t8n tui trong
cde vin bdn phdp ludt duge trinh bay trén diy. tic
gid dé xudt mot o giii phap nhiim hean thién phip
luit vé kv qué bilo v¢ mdi trudng v ning cao hiéu
yua thuye thi nhu sau:

4.1. Nhom giai phdp hoan thién phap ludt

Thut nhdr théng nhit siv dung khdiniém ky qu¥
bio vé mdi trudng trong hoat dong khai thac
Khodng sian. Bdi khai niém “bao vé moi rudng ™
rong han, pht hdp hon vdi khdi ni¢m
phuc hdi méi truésng ™. ST dung khdi ni¢m "Ry qus
bio vé mdi trudng” con thé hién thdi do kién
guyvet tich eye cuaa Nha nude trong phong ngira,

“¢il tao,
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khic phuc tinh tryng & nhiém méi truding, can kiét
tal nguvén thién nhién.

Tiut had, <3 quan nhi nude ¢6 thim quyvén kién
quyét khdng cho dy dn khai thic khodng sin ma
chua thue hién ky qui bdo v¢ moi wudng di vaa
hoat dong. domg thdi sém sita déi. bé sung Nghi
dinh s6 [55/2016/ND-CP ngiy 18/11/2016 (Nghi
dinh vé XU phat vi pham hanh ¢hinh trong linh vite
bdo vé moi wruting). Theo dé. cdc nhi lam [udt ¢can
b sung bién phip khidc phuc hiv qui 461 véi hinh
vivipham vé k¥ qui bdo vé méi triding trong khai
thdc khodng sin.

Tic gid choridng. bién phip khiic phuc hau qui
hitu hiéu nhit d6i vdi truiing hgp chu du dn ¢d 1inh
“chily V7 viée thue hién nghia vy k¥ qut bdo vé
moi trugng 1a dinh ¢hi hoat ddng o6 thai han, Thim
chi. ruding hap cin thict oo thé chuvén qua dé tuy
cttu trich nhiém hinh sy déi vdi nhitng chi the dé.
V&i nhitng bién phip nhu vas. ¢ guan nhi mude ¢o
thim quyén méi ¢6 thé cudng ché duce chi the vi
pham. Nhirng ché tai nghiém khac s¢ gép phin rit
180 trong vice bio veé moi truding. triinh tinh trang
tin phd nghiém trong mdi rudng khi thye hién
khai thic khodng séan.

Thut bu, phdp ludt can c6 quy dinh vé nop bé
sung s& tien dé dam bio nghia vu cii tao. phue hdi
mol rudng rong Khai thic khodng sén. Viée tinh
todn & tién phii ndp bd sung dude tinh theo sy
"igt gid " eta dong Gén VD (ddng tién ky qui .
Béng thati. thdi gian ndp bd sung phii duge tinh
trong mot khodng nhat dinh tkhéng thé hing nan.
Thati gian d6 ¢6 the 1 5 nam vi vdi khoing théi
gian niy. ngudi 1 o the dinh gid duge mue “uuot
gid " clia ddng tién va chi du dn khong thiy phién
phite khi e hing nim phai thyc hién nghia vu
doéng ba sung tién k¥ qut bio vé mai trudng.

Thut e phdp udt can quy dinh cu the od quan
nha nuwde ¢d thim quyén. trdach nhiém thue hién
vige cai to. phuc hdi moi rudng néu cha du dn
khai thic khodng sdn khéng thye hién. Theo dé.
od quan phit hdp nhdt 12 S¢ Tai ngusén v Moi
rudng. Bdi vi ¢y e quan quan IV chuyvén mon
moi trudng ¢ dia phudng. Cod quan ndy ¢ hicu 16
nhdl ve tinh trang moi rudne i cic khu vife Khai
thic khadng sin dia phuong,

4.2, Nhom gidi phdp ning cao hiéu qud
thyc thi

Bén canh nhitng giii phip vé hodn thién phip
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ludt nhe trén. tic gid xin dé xudt moét so gidi phép
nhim ning cao hiéu gud thue thi nhitng quy dinh
phip ludt v¢ k¥ que bio vé mdi trudng trong hoat
ddng khai thac khodng sin. Cu thé:

It nhar. ting cuting déi ngd ciin bo ¢6 chuyén
mdn nhdm quan Iy nghia vu bio vé moi ttding néi
chung. ky qu¥ bdo v¢é mdi truting ndi riéne cua
nhitng chu du dn khat thde khadng san. Theo d6.
nhirg cin bé nay phai cé chuvén man trong linh
viree mdi trudng. khodng sin. DE dam bdo duge
diéu dé phii thye hién tir khau tuvén dung ruie 1a
wy¢n nhimg nguisi duge dio tao cic nganh vé mai
trucing. Khodng sdni. BOi ngd cdn bd ndy 1am viéc
trong cdc cd quan chuyén mon vé méi wrudng i
dia phueng. Bén canh dé. viée gino quvén. trich
nhi¢m cho ho v¢ quin 1¥ bido vé méi nuding trong
hoat dong khai thic khodng ~an cing rat ¢can thiét
giup phat huy duge ning e, $6 rudng ban thin.

Thit hai, thudng xuyén thanh tra, Ki¢m wa hoat
ddnyg cdi two. phue hdi méi truding cia cde du dn
khai thie Khodng sin. Viéc thanh tra. ki€m tra sé
gitip ¢ quan nhi nude xde dinh duge chi du dn da
thire hién hay chwa vi néu thye hién rdi thi thue
hi¢n cé diing nghia vu cii tao. phuc hdi mdi truimg
sau khai thic khodng ~an cua minh khdng. Hoat
dong thanh tra. ki€m tra cé thé duge ién hinh dot
1wt hode cling ¢d thé dude tén hinh theo ké
houach dd bao trude.

Thad ba, ndng cao vai ted gidm sit cua cong
ddnge dan cu dai vai thue hicn nghia vu bao vi moi
trudng cua cdc chu dy dn Khai thic khodnyg sdn.
Theo d6. ngudti din can dude wyén truvén d¢ hidy
vé quyén vi nehia vu elia minh trong gidm sat.
phit hién, khdi kién. 10 cdo nhig hinh vi vi pham
phip ludt vé ky qui bio v¢ moéi truding trong hoat
dong khodng san. Hoat ddng tuvén wvén, gidgo duc
dé gidp cho ngudi din hiéu v hinh a0 tudn thi
cde gquy dinh cta phdp ludn

5. K&t ludn

Bai viCt da phan tich vi chi ra nhitng vu diém
noi bit clia phip ludt ve kv qu§ bio vé moi rudng
trong hoat déng khai thic khoing sin. Bong thai.
bii vi€t chi ra mot s& 160 wi clia phdp luat trong
linh vige nay. Trén co sd nhiing phan tich do. e
giit Jd de xudt 2 nhou: gidi phdp: nhém gidi phdp
hoan thien phdp ludt vi nhom gidi phdp nang cao
hi¢u qua thye thi phip ludt vé kY qui hio vé méi
tricing trong hoat déng khai thic khodng sdn m
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ABSTRACT;

The legul provisions on environmental protection deposits in mineral mining activities have
achieved munv remarkable achievements and have guided parties to properly exercise their
rights and obligations. However. these legal provisions stll have some shortcomings in the
enforcement processes. This paper analvzes these shortcomings and proposes some solutions to
imprave the effectivess of legal provisions on environmental protection deposits in mincral
mining activities,
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