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BAN HANG PA CAP BAT CHiNH VA MOT SO KIEN NGHI NHAM
NANG CAO HIEU QUA PHONG CHONG HANH VI VI PHAM PHAP LUAT
Nguyén Ngoc Ha'

Tém tit: Ban hang theo phwong thirc da cdp dwoce phép ludt Viét Nam cho phép. Tuy nhién
trong nhitng nam qua, mét sé doanh nghiép da loi dung phirong thire kinh doanh nay dé thuwce hién
cdac hanh vi vi pham phdp ludt, gy tic dong khong nhé dén an ninh trdt tw, niém tin ciing nhu
doi song ciia mét bg phin nguwoi dan. Bai viét phan tich, nhdn dién vé hanh vi vi pham bdn hdng
da cap, nhitng bat cdp, khé khan trong céng tac quan Iy, dau tranh doi véi cac hanh vi vi pham
ciia doanh nghiép ban hang da cap, tir 36 dé xudt mét sé kién nghi gép phan ndang cao hiéu qua
quan 1y, dau tranh véi hanh vi vi pham nay.

Tir khéa: Ban hang da cdp, ban hang da cdp bat chinh, gidi phdp ndng cao hiéu qud.
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Abstract: Multi-level marketing is currently legal in Vietnam. However, in recent years, a number
of enterprises have taken advantage of this business method to commit illegal acts, causing significant
impacts on social order and security as well as beliefs and lives of a certain part of the citizen. This article
aims to analyze and identify the violation of multi-level marketing, the inadequacies and difficulties in
management and fights against the violations of multi-level marketing enterprises, thereby providing
some recommendations contributing to improve the efficiency of managing and struggling against this

violation.
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1. Nhan dién hanh vi vi pham ban hang
da cép tai Viét Nam

Ban hang da cap 1a hoat dong kinh doanh
str dung mang ludi nguoi tham gia gdm nhiéu
cip, nhiéu nhanh, trong d6, nguoi tham gia
duoc huong hoa hong, tién thuong va loi ich
kinh té khac tir két qua kinh doanh ctia minh
va cua nhiing nguoi khac trong mang ludi.
Doanh nghiép ban hang da cip la doanh
nghiép to chirc hoat dong kinh doanh theo
phuong thirc da cap dé ban hang héa. Nguoi
tham gia ban hang da cap 1a c4 nhan giao két
hop ddng tham gia ban hang da cip voi doanh
nghiép ban hang da cap2. Nhu vy, ban hang
da cap (BHPC) 1a mot hinh thirc ban 1¢ hang

hoa, doanh nghlep kinh doanh da cap co thé 1a
cong ty tryc tiép san xudt va tiép thi, ban 1é
san pham hodc phan phdi hang hoa do cac
cong ty khac san xuat. Viéc ban hang duogc
thuc hi€én bdi mang ludi nguoi tham gia voi
nhiéu cap, nhiéu nhanh khic nhau, hang hoa
duoc cac nha phan phdi tryuc tiép sir dung hoic
gid1 thiéu va ban cho nguoi tiéu dung. Nguoi
tham gia ban hang da cap la ca nhan dugc
huong hoa hong, tién thuong tir két qua ban
hang cua minh va cta nguoi khéac trong mang
lu6i do minh t6 chirc.

Nha nudc di ban hanh khuon khé phap 1y
riéng dé quan 1y hoat dong BHPC. Cac doanh
nghiép mudn hoat dong BHDC phai dap ung

! Tién sy, Khoa Canh sat kinh té, Hoc vién Canh sat nhan dan.
2 Nghi dinh 40/2018/ND-CP vé quan ly hoat dong kinh doanh theo phuong thurc da cap.
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ddy du cac diéu kién, dang ky véi Bo Cong
Thuong va chiu su quan 1y chat ché cta cac co
quan quan Iy tir Trung wong dén dia phuong.
Bén canh nhitng doanh nghiép kinh doanh da
cap theo luat dinh thi c6 nhitng doanh nghiép
thuc hién cac hanh vi bi cAm trong cac van ban
quy pham phap luat déi v&i hinh thirc kinh
doanh nay?. P6 chinh la cac doanh nghiép
BHDC bt chinh, lgi dung phuong thirc kinh
doanh nay vi pham phép luat, truc lgi. Theo
do, doanh nghiép BHPC bét chinh dwgc nhan
dién qua cac hanh vi sau:

- Yéu cau dat coc, nop tién tham gia hoac
bdt buéc mua hang héa khi tham gia. Céc
doanh nghiép BHDC bét chinh thudong tim
cach du do khlen cho ngu’orl tham gia phai bo
ra mot sb tién ban dau dé gia nhap vao mang
ludi véi cac 1y do nhu mua tai ligu dao tao,
tham gia bubi tap huin; c6 thé budc mua mot
luong hang hoa kém chét lugng voi gia rat cao
v6i Iy do sir dung thir dé trai nghiém san pham
va tu van cho khach hang vé san pham... Ctr
nhu vdy, tién dugc ndp vao hé thong khong
dya trén nhu cau tiéu ding hang héa ma chi
ndp tién khong, dung tién d6 chi tra hoa hong
cho ngudi vao trude. Pién hinh nhu vy lira dao
ngudi mua ban tién ao da cap cia cac d6i tuong
Nguyén Hiru Tién sinh nim 1984, tra tai xa
Binh Hung, huyén Binh Chanh, Thanh phb Ho
Chi Minh, Chu tich Hoi ddng Quan trj Cong ty
Thién Rdng Viét va Cong ty OTCMAX va cac
ddng pham gém: Nguyén Hong Quan, Pham
Viét Son, Pham Thi Phuong Thu da thanh 1ap
cac Cong ty cd phan dau tu Thién Rong Viét,
Cong ty c6 phan OTCMAX, Cong ty ¢6 phan
VNCOINS va Cong ty ¢6 phan ALLUNEE.
Theo d6, cac dbi twong di thong qua viée st
dung mang internet, tao 1ap cac trang web nhu
“thienrongviet.com, otcmax.vn, vncoin.vn” dé
quang ba hinh anh, in 4n cac tap chi, 4n pham,
t6 chire nhiéu budi hoi thao, hoi nghi khach

hang, dua ra cac thong tin khong dung sy that
vé cac du an dau tu, hta hen tra 13i suét cao,
hoa hong hap dan, tao /dyng long tin, huy
dong nha dau tu g6p von vao cong ty theo
hinh thirc da cdp. Thuc chat, Nguyén Hitu
Tién va cac dong pham di lay tién cua cac
nha dau tu sau dé tra mot phan gdc va 13i cho
cac nha dau tu trude trong thoi gian ban dau.
Sau do, cac dbi tuong khong tra 1ai va hoa
hong nita ma chiém doat tién cua cac nha dau
tu. Bang thu doan trén, Nguyén Hiru Tién va
cac dong pham di 16i kéo dugc 10.126 nha
dau tu tham gia, v6i tong s6 tién dau tu 12 hon
460 ty dong va chiém hudng sb tién hon 40
ty dong*.

- Cho nguoi tham gia nhdn tién tir viéc
tuyén dung ngwoi méi. Pay 1a mot trong
nhiing d4u hiéu nhan biét can ban doi véi hoat
dong BHDC bt chinh. O nhitng doanh nghiép
nay, viéc ban hang khong dugc chu trong ma
chi tap trung tuyén dung, 16i kéo ngudi méi
tham gia. Dé khuyén khich tuyén dung, doanh
nghiép chi tra mot khoan hoa hong cho ngudi
tham gia khi ngudi d6 tuyén duoc mot
nguoi mai.

- Cho ngueoi tham gia dau tw nhiéu ma so,
ky nhiéu hop déng Ngu(‘yi tham gia duogc
khuyén khich dau tu nhiéu tién, théng qua viéc
mot ngu(n ky nhiéu hop dong, tao 1ap nhiéu
ma so trén hé thong, moi ma s6 nop mot khoan
tién, hé thong s& Xep cac ma so de ma s trén
duoc huong hoa hong tir mi sé phia dudi.
Theo cach nay, khi méi gia nhap, nguc‘yi tham
gia s€ dugc nhan mot khoan hoa hdng nhat
dmh thuc chat 13 tir doanh s6 cuia cac mi sb
tuyén dudi cua chinh minh.

- Cung cdp théng tin gian déi vé san pham.
bay la dang vi pham pho bién nhét cua cac
doanh nghiép BHDC bat chinh. Pé thu hut
duoc nguoi tham gia va mua hang, cdc doanh
nghiép c6 dua cac thong tin khong ding vé

3 Xem: Diéu 5 Nghi dinh s6 40/2018/ND-CP ngay 12 thang 3 nim 2018 ctia Chinh phii vé quan 1y hoat dong kinh

doanh theo phwong thirc da cap.

4 Cuc Canh sat kinh té, Bio cao tong két nam (2015-2020), Ha Noi, tr4.



cong dung san pham vé co hoi lam giau khi
tham gia kinh doanh vé&i cong ty.

- Cung cdp théng tin gian doi vé co hji
kinh doanh. Doanh nghi¢p BHDC quang ba
vé co hoi lam giau nhanh chéng khi tham gia
mang ludi, danh vao long tham cuia nguoi
tham gia bang cach v& ra cac vién canh giau
sang v&i thu nhap rat cao, voi nhitng tai san
16n va nhitng chuyén du lich sang trong. Dé
tao 1ong tin, cac doanh nghiép nay t6 chirc
cac su kién hoanh trang, to chtre trao thuong
hang tram triéu ddng hay nhiéu ti ddng cho
cac ca nhan. Thuc chit, day 1a thu doan duogc
doanh nghiép BHPC dan dung dé 16i kéo
nguoi khac tham gia dau tu. Chi rat it ngudi
dugc trao thudng that, nhung bang tién do
nhiing nguoi tham gia sau ndp vao cong ty,
khong phai lgi nhudn tur viéc ban hang nhu
cac doanh nghiép khac. Dién hinh nhu cong
ty Cong ty Thién Rong Viét va Cong ty
OTCMAX va cac ddong pham di 16i kéo dugc
10.126 nha dau tu tham gia, vi tong so tién
dau tu 1a hon 460 ty dong>.

2. Khé khin, vweéng mic trong diu
tranh @i voi cac hanh vi vi pham cua
doanh nghiép ban hang da cip

Cong tac quan ly, ddu tranh cua cac co
quan churc nang voi cac hanh vi vi pham phap
luat cua cic doanh nghiép kinh doanh theo
phuong thtrc da cap trong thoi gian qua da dat
duoc nhitng két qua nhat dinh. Tuy nhién van
c¢6 nhitng vuéng mic, kho khin nhat dinh anh
huog dén viée trién khai cac hoat dong nay.

Thir nhdt, hé thdng phap luat dicu chinh
hoat dong kinh doanh da cép con ¢ nhiing bét
cap nhit dinh gdy khé khin cho cong tic quan
1y cing nhu d4u tranh véi cac toi pham va cac
vi pham trong linh vuc nay. Nghi dinh s6
40/2018/ND-CP ngay 12/3/2018 ctua Chinh
pht vé quan 1y hoat dong kinh doanh ban hang
da cap, Nghi dinh s6 141/2018/ND-CP ngay
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8/10/2018 ctia Chinh phii sira d6i b sung mot
s6 diéu cua cac nghi dinh quy dinh xir 1y vi
pham phap luat trong hoat dong kinh doanh
theo phuong thirc BHPC di quy dinh ché tai
xtr 1y dbi v6i vi pham trong hoat dong kinh
doanh da cip. Song, van con c6 nhitng 16 hong
trong quy dinh cua phap ludt ciing nhu cong
tac quan ly hoat dong nay cua cac doanh
nghiép. Cu thé:

Mot la, theo quy dinh hién hanh, doanh
nghiép ban hang da cip phai ky quy sé tién
tuong dwong 5% von diéu 1é, tdi thiéu 1a 10 ty
ddng, dé dang ky hoat dong ban hang da cap®.
S6 tién nay duoc sir dung dé dam bao quyén
lgi cho nguodi tham gia BHDC khi doanh
nghiep chdm dut hoat dong nhung khong thuc
hién day du cac nghla vu llen quan doi V01
nguoi tham gia. Bé st dung sb tién nay, can
c¢6 quyét dinh, ban 4 an co hleu lyc phap luat cua
co quan c6 tham quyén vé xtr ly cac tranh chap
gitta doanh nghiép ban hang da cip v6i nguoi
tham gia ban hang da cép vé cac nghia vu lién
quan. Tuy nhién, Nghi dinh 40/2018/NDb-CP
khong quy dinh rd thé nao 1a “Cdc nghia vu
lién quan dén hoat dong ban hang da cap doi
Vv6i ngueoi tham gia ban hang da cap”. Piéu
nay anh hudéng dén viéc xac dinh trudng hop
nao dugc sir dung tién ky quy.

Hai la, Nghi dinh s6 40/2018/ND-CP ngay
12/3/2018 ctia Chinh phii vé quan Iy hoat dong
kinh doanh ban hang da cép, tai Khoan 1, Piéu
4 quy dinh: “Hoat dong kinh doanh theo
phrong thire da cdp chi dwoc thiee hién doi voi
hang hoa. Moi hoat dong kinh doanh theo
phwong thire da cdp véi doi tiwong khéng phdi
hang héa déu bi cam, triv truong hop phdp
ludt co quy dinh khac”. Tuy nhién chua c6 van
ban huéng dan cy thé quy dinh vé “trueong hop
phap luat co quy dinh khac”. Trong khi thuc
té nhiéu cong ty hoat dong twong ty nhu
phuong thire BHDC thi chua c6 ché tai dé

5 Cyc Canh st kinh té, Béo cdo tong két ndm (2015-2020), Ha Noi, tr4. )
¢ Xem: Nghi dinh s6 40/2018/ND-CP ngay 12 thang 3 nam 2018 ctia Chinh phil vé quan 1y hoat dong kinh doanh

theo phuong thirc da cap.
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quan ly va xur Iy vi pham cuia céc cong ty nay.
Vi du: Truong hop cong ty TNHH Pau tu
Thuong mai dich vu Thai Tuin huy dong
ngudi tham gia gop von twong ty nhu hé thong
cua cac doanh nghi¢p kinh doanh theo phuong
thirc da cip, trong d6 nguoi tham gia trude
dugc huong loi’, thue chit thu doan hoat dong
ctia cong ty twong tu BHDC bat chinh, tuy
nhién chua c6 ché tai cho hanh vi nay, nén céc
co quan chuc nang gap kho khan trong quan
ly, cling nhu xtr 1y khi ¢6 vi pham.

Ba la, Nghi dinh s6 141/2018/ND-CP ngay
08/10/2018 cua Chinh phu sira d6i bd sung
mot s6 didu ciia cac nghi dinh quy dinh xir 1y
vi pham phap luat trong hoat dong kinh doanh
theo phuwong thire BHPC tuy da bd sung céac
quy dinh méi cac muc phat tuong ung cho céac
hanh vi vi pham cu thé. Tuy nhién, nghi dinh
nay chua c6 quy dinh vé xu phat ddi véi hanh
vi kinh doanh theo phuong thirc BHDC bi cdm
nhu: “huy dong von, gop von, cho vay, mua
ban ngoai té “tién do”...”

Thir hai, theo quy dlnh cua phap luat cac
doanh nghiép ban hang da cip chi duoc phep
hoat dong khi dugc Bo Cong Thuong cap giay
ching nhan dang ky ban hang da cap. Tuy
nhién, nhiéu doanh nghiép BHPC van hoat
dong khi chua dugc phép, loi dung phuong
thtrc kinh doanh BHPC nham thyc hién cac
hanh vi vi pham phap luat nhu: Lua dao chiém
doat tai san, trén thué, san xuat kinh doanh
hang gid, hang nhai, huy dong tai chinh trai
phép, kinh doanh trai phép... gay khoé khan cho
co quan chuc nang trong viéc quan ly, phat
hién xtr 1y sai pham ddi véi cac doanh nghiép
nay. Bén canh do, cac ddi tuong kinh doanh da
cép bét chinh hoat dong tinh vi, phuc tap trén
nhiéu linh vuc nhu cham soc stc khoé, lam
dep, gidm can, bat dong san, thuong mai dién
tw... loi dung moi truong mang va hinh thuc
thuong mai dién tr dé kéu goi nguoi tham gia
dudi cac danh nghia nhu kinh doanh 4.0, cong

ngh¢ sb, nén tang sb... Viéc theo ddi, thu thap
thong tin, tai liéu dé xir Iy cac ddi twong nay
ciia cac co quan chic ning rat kho khan.
Trong khi cac dbi twong nay hoat dong khong
phép nén khong chiu sy quan Iy cua B Cong
Thuong, S Cong thuong.

Thir ba, cong tac tuyén truyén, phd bién
cac quy dinh cua phap luat vé phuong thirc
BHDC chua that sy hi¢u qua. N§i dung tuyén
truyén chua chu trong vao nhitng ngudi ma
cac doanh nghiép BHPC bat chinh thuong
hudng té1 nhu nhitng nguoi dan ¢ vung nong
thon, nguoi lao dong, sinh vién, nguoi co thu
nhép thp. Pa s6 nguoi tham gia BHDC va
ngudi tiéu dung con thiéu hiéu biét, nhan
thirc mo hd vé phuong thtc BHDPC, cong véi
1ong tham, sy thiéu hiéu biét vé phap luat da
tao diéu kién cho cac cong ty BHDC bt
chinh lgi dung dé Iira dao lira dao chiém doat
sb tién dat coc cua nguoi tham gia hodc tiéu
thu duoc sé san pham binh thudng véi nhiing
gia thanh rat cao...Theo khao sat, c6 tdi
59/100 nan nhan cua vu cong ty Lién két Viét
(chiém 59%) cho biét dang cu tra tai ving
néng thén, mién ndi va cic d6 thi nhof.
Nguoi dan biét va hudong loi tir hinh thic
kinh doanh nay khong nhiéu, nhitng hé luy tir
kinh doanh BHDC bat chinh di diy nhiéu
ngudi dan nghéo thém nghéo khé, ting quan,
tan vo hanh phuc gia dinh.

3. Mt s6 kién nghi nhim ning cao hiéu
qué phong, chong hanh vi ban hang da cip
bét chinh

Tur nhitng ton tai, vudng méc néu trén tc
gia kién nghi mot sb noi dung nham nang cao
hiéu qua phong, chdng hanh vi vi pham phap
luat vé ban hang da cip nhu sau:

Thir nhdt, can hoan thién hé théng phap
luat diéu chinh hoat dong kinh doanh da cép.
Cu thé:

MGt la, can ban hanh cac quy dinh cu thé
hudng din vé ndi dung “Cdc nghia vu lién

7 Cuc Canh sat kinh té, Béo céo tong két nam (2015-2020), Ha Noi, tr4.
8 Cuc Canh sat kinh té, Béo céo tong két nam (2015-2020), Ha Noi, tr5.



quan dén hoat déng ban hang da cap doi véi
nguoi tham gia ban hang da cdp” trong Nghi
dinh s6 40/2018/NB-CP ngay 12/3/2018 cia
Chinh phii vé quan 1y hoat dong kinh doanh
ban hang da cap, dé cac trudng hop duge sir
dung tién ky quy 5% von diéu 1¢, t6i thiéu 1a
10 ty dong cua doanh nghiép BHPC. Qua d6
giup ngudi tham gia xac dinh dugc 16 quyén
loi cia minh trudce khi tién hanh cac thu tuc
phap ly, han ché viéc lang phi thoi gian,
ngudn luc cua ca ngu’orl dan va chinh quyén
trong viéc giai quyét tranh chap va sir dung
tién ky quy.

Hai la, can ban hanh vin ban huéng dan
quy dinh v& “triwong hop phdp ludt cé quy
dinh khadc” quy dinh tai Khoan 1 Diéu 4 Nghi
dinh s6 40/2018/NP-CP ngay 12/3/2018 cua
Chinh phii vé& quan 1y hoat dong kinh doanh
ban hang da cap, dé thuan loi cho qua trinh ap
dung phap luat cta cac co quan chirc nang di
v6i quan ly, xu ly hoat dong BHDC trong céc
truong hop nay.

Ba la, can xay dung, bo sung cac quy dinh,
hudng dan trong cac nghi dinh, thong tu vé xir
1y d6i voi hanh vi kinh doanh theo phuong
thie BHDC bi cAm nhu: “hoat déng huy déng
vén gép von, cho vay, mua bdn ngoai té “tién

”...” theo phuong thirc BHDPC, quy dinh cu
the murc phat ddi v6i cac hanh vi nay dé cac
lyc luong chtrc ning c6 cian cu dé xu ly
vi pham.

Thir hai, can co cac quy dinh vé tham
quyén xu 1y ddi véi cac truong hop ca nhan, to
chirc kinh doanh theo phuong thic da cap
khong phép. Xéc dinh rd trach nhiém quan 1y
dbi voi cac doanh nghiép nay tir trung wong
xubng dia phuong, tranh tinh trang cdc doanh
nghiép lgi dung k& ho trong quan 1y, lach luat
dé truc loi.

Thir ba, cic co quan truyén thong cé cac
hinh thirc tuyén truyén cho ngudi dan dic biét
1a cac doi tuong dé bi tac dong boi cac doanh
nghi¢p BHDC bat chinh, huéng dén mot sb
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dbi twong ngudi dan nhu nguoi cao tudi, sinh
vién, phu nit, nang cao hiéu biét va nhan biét
dé khong tham gia vao hoat dong BHPC bat
chinh nay. V& phia co quan quan Iy nha nudc,
t6 chirc x4 hoi nghé nghiép, bao vé nguoi tidu
dung can lap ra mot kénh truyén thong dic thu
va tao cac duong diy néng dé ngudoi dan kip
thdi phan anh khi phat hién ra cac ca nhan, to
chitc BHDC bt chinh.

Bén canh d6, can ndng cao vai tro cua
Hiép hoi ban hang da cap Viét Nam, véi vai
tro 1a t6 chirc dai dién tiéng noi cua nhiing
doanh nghiép ban hang da cip chan chinh,
Hiép hoi can tich cuc phdi hop véi Cuc Canh
tranh va Bdo v¢ nguoi ti€éu dung, S¢ Cong
thuong cac tinh thanh va cac don vi lién quan
tang cuong cong tdc giam sat, canh bao va
béo cao xir 1y cac nhirng déi twugng BHPC
bat chinh.

Nhu viy, dé cong tac quan 1y cac doanh
nghiép kinh doanh da cép duoc hiéu qua, dam
béo cho cong tac ddu tranh phong, chong céc
hanh vi vi pham vé kinh doanh da cip cta luc
luong chirc nang dugc thuan loi, bén canh
viéc hoan thién stra doi hé théng phéap luat
trong linh vuc BHPC thi can ting cuong
cong tac tuyén truyén phd bién phap luat,
cling nhu nang cao vai tro cua cac Hi¢p hoi
trong viéc ph01 hop V01 cac co quan nha nudc
c6 thim quyén dé tang cuong kiém tra, giam
sat va xur 1y cac dbi tugng BHDC bat chinh.
Qua d6 gop phan phat huy nhitng mit tich
cuc cua phuong thtrc kinh doanh BHDC, giup
ting cuong duy tri sy 6n dinh kinh té,
xa hoi./.
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