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CAC TRUGNG HOP CHAM DUT HOP BONG LAO BONG
THEO BO LUAT LAO BONG NAM 2019

® NGUYEN HUYEN TRANG *

Tom tit: Cham dirt hop dong lao dong la sy kién phap Iy ¢6 y nghia quan trong VI no gdy ra cac hé

qua phap ly khdac nhau va luon tlem an nguy co tranh chdp lao dong. Bai viét nay trinh bay, phan tich va

binh ludgn nhieng quy dinh moi vé cham dirt hop dong lao dong trong Bé ludt Lao déng niam 2019.

Abstract: Termination of a labor contract is an important legal event because it causes different legal
consequences and always has the potential for labor disputes. This article presents, analyzes and
comments on new regulations on termination of labor contracts in the Labor Code of 2019.

hdm diit hop dong lao dong (HPLD)
la mot hién tugng khach quan cua nén
kinh té thi truong. N6 co thé xuét phat
tir nguoi lao dong hodc nguoi s dung lao dong va
do nhiéu nguyén nhan khac nhau nén rat d& xay ra
tranh chép lao dong lam anh huong dén nhing
quan hé khac. Boi véy, viéc chdm dirt hgp dong
lao dong luén 1a van d& duge ngudi lao dong va
nguoi str dung lao dong quan tam. Cac quy dinh
lién quan dén chdm dat HPLP bao g6m: (1) Cac
truomg hop (can cir) chim dat HPLD; (i) Trinh
tw, thi tuc cham dut HPLD; (iii) Giai quyét hau
qua phap 1y khi chim dat HPLD. Trong khudn
khé bai viét nay, tac gia binh ludn vé cac quy dinh
méi cua Bo ludt Lao dong ndm 2019 vé cac trudng
hop (cén clr) chim dut HDLD.
1. Céc trudong hep chim dirt hgp dong lao
dong néi chung
Trudng hop (cin cir) cham dit HDLD duoc
quy dinh tai Diéu 34 B$ luat Lao dong nim 2019.
Theo d6, bén canh viéc ké thira cac quy dinh cua
B6 ludt Lao dong nam 2012 thi c6 quy dinh b
sung mot sé truomg hop chdm dit HDLD nhur sau:
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Thi nht, nguoi lao dong la nguoi meée ngoadi
lam viéc tai Viét Nam bj truc xudt theo bdn dn,
quyét dinh ciia Toa dn, co quan nha nuée cé tham
quyén. Néu trudc ddy, khi nguoi lao dong bi 4p
dung hinh phat truc xuét thi nguoi st dung lao
dong khd ling tang vé phuong an xir 1y. Mot sb
nguoi st dung lao dong ap dung quy dinh vé xu ly
ky luat sa thai theo Diéu 126 Bo luat Lao dong
ndm 2012 véi ly do nguoi lao dong tu y bo viée
cong don qua 05 ngay trong vong 01 thang ma
khéng ¢6 1y do chinh dang. Mot s6 ngudi st dung
lao dong lai ra quyét dinh don phuong chim dut
HDPLD... Quy dinh méi nay da gilip nguoi su
dung lao dong co thé chim dit HDLD trong
trrong hop ngudi lao dong bi truc xuat ma khong
phai lo léng vé cac rui ro phap Iy co thé xay ra.

Thir hai, nguoi si dung lao dong khong phai la
cd nhén bi co quan quan Iy nha nuéc vé ding ky
kinh doanh ra thong bao khong co nguoi dai dién
theo phap ludt; ngwoi dwoc uy quyén thic hién
quyén va nghia vu ciia nguoi dai dién theo phdp
Iugr. Thyc tién nhitng nam qua cho thay, sau mot
thoi gian hoat dong san xuét, kinh doanh & Viét
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Nam, mét s6 chii sir dung lao dong nude ngoai di
bo tron dan dén tinh trang quyén loi cta ngudi lao
dong khong duge dam bao. Trong truong hop nay,
ngoai nhing van dé nhu tién lrong, tién bao hiém
x4 hdi clia ngudi lao dong ¢6 thé khong duge dim
bao, con nay sinh viéng mic la khong c6 ngudi
lam thd tyc xac nhan bao hiém x3 hoi cho nguoi
lao dong dan dén kién tung va phat sinh tranh chép
khong can thiét. Co quan bao hiém xa hoi cling
khéng c6 cin cir dé xac nhén, chét s6 bao hiém xa
héi. Chinh vi vay, viéc dua ra quy dinh méi nay sé
gitip giai quyét dugc nhitng vuéng méc trén.

Thir ba, gidy phép lao dong hét hiéu liec doi véi
nguoi lao dong la nguoi nudc ngoai lam viéc tai
Viét Nam. Mot trong nhimg diéu kién cin dé nguoi
lao dong nudc ngoai 1am viée tai Viét Nam la phai
c6 gidy phép lao déng, trir treong hop khong thudc
dién cép gidy phép lao dong theo quy dinh. Do do,
khi gidy phép lao dong hét hiéu luc thi nguoi lao
dong do khong con du cac diéu kién dé lao dong
tai Viét Nam. Vi viy, truong hop gidy phép lao
dong dbi v6i lao dong la ngudi nue ngoai hét
hi¢u lwc, dan dén viéc chdm dit HPLP ciing 14
phi hop vé6i quy dinh vé lao dong nude ngoai lam
viéc tai Viét Nam.

Thie tw, thoa thudn ndi dung thir viéc ghi trong
hop dong lao dong ma thir viéc khéong dat yéu cdu
hodc mgt bén huy bo thoa thudn thi viéc. Khi thir
vigc vOi nguot lao dong, nguoi su dung lao dong
c6 thé lya chon giira hai hinh thic [a ky két hop
dong thir viée hodc ky két HPLD ¢6 noi dung thir
viéc. Pdi vai truomg hop ky két hop dong thir viéc,
thi hop dong nay khong phai 1a HPLD, chi phai
chiu sy diéu chinh cua quy dinh vé thtr viécl. Dbi
voi truong hop ky két HPLD c6 ndi dung thir viée,
thi hop dong nay khong chi don thuan 1a th viée

ma con c6 ndi dung lién quan dén quan hé lao
dong sau thur viéc. Néu theo quy dinh tai Bg luat
Lao dng nam 2012 trudc day thi truong hop nay
HPLD khéng duong nhién chdm dut. Diéu nay
khéng hop 1y, vi néu thir viéc khong dat hodc mot
bén hay bé thdéa thudn thtr viéc thi duong nhién
cac diéu khoan lién quan dén HDLD sé& khong
phat sinh hiéu lyc. Tuy nhién, néu nguoi sit dung
lao dong ra quyét dinh chim dut HPLD trong
trudng hop nay lai phat sinh vudng mic, bai 18,
hop dong cic bén ky két thudc loai HDLD va
truong hop nay lai chua duge thém vao cac truong
hop chdm dit HDLD theo Bo ludt Lao dong nam
2012. Tir d6, Bo ludt Lao déng niam 2019 bd sung
quy dinh méi nay dé thao g& duogc ton tai, bat cap
néu trén.

2. Cac trwong hop lién quan dén quyén don
phwong cham dirt hop dong lao dong ciia nguoi
lao dong

Nhimg diém sira doi, bo sung lién quan dén
quyén don phuong cham dut HDLPD cua ngudi lao
dong dugce quy dinh tai Diéu 35 B luat Lao dong
nim 2019, bao gdm:

M@t la, cho phép nguoi lao dong cé quyen don
phiong cham dirt hop dong lao dong khong can
phai co ly do. Theo B ludt Lao dong nam 2012,
déi voi nguoi lao dong lam viéc theo HDLD xac
dinh thoi han hodc theo mua vu co quyén don
phuong cham dirt HDLD khi c6 nhimg 1y do nhét
dinh2. Chi truong hop nguoi lao dong lam viée
theo HDLD khong xac dinh thoi han méi duge
quyén don phuong chim dit HDLD ma khong can
néu ly do3. Tuy nhién, B§ ludt Lao dgng nam 2019
da bai bo hoan toan céc 1y do néu trén va cho phép
ngudi lao dong duge quyén don phuong chim dit
HPLD khéng can 1y do (du 1a HDLD khong xéc
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dinh thdi han hay HDLD xé4c dinh thoi han) ma
chi can tudn thi vé thoi han bao truded. Quy dinh
nidy nhim dam bao quyén tu do viéc lam cia
nguoi lao dong, déng thoi tranh viéc su dung lao
dong cudng birc3.

Hai la, bo sung cdc truong hop nguoi lao dong
don phuong cham dirt HPLP khéng cdn bdo
trude. Theo khoan 2 Diéu 35 B¢ luat Lao dong
nam 2019, ngudi lao dong co quyén don phuong
chim dit HDLD khéng cin bao trudc trong céc
truomg hop sau ddy: “(a) Khong duge bd tri theo
ding cong viée, dia diém lam viéc hodc khong
duge bao dam diéu kién lam viéc theo thoa thuan;
(b) Khong dugc tra dt luong hodc tra luong khong
dung thoi han; (¢) Bi ngudi st dung lao dong
ngugc dai, danh dap hodc ¢6 o1 no1, hanh vi nhuc
ma, hanh vi lam anh huodng dén strc khoe, nhan
phém, danh dy; bi cudng bic lao dong; (d) Bi
qufiy roi tinh duc tai noi lam viée; (d) Lao dong nix
mang thai phai nghi viéc; (¢) Pu tudi nghi huu
theo quy dinh; (g) Ngudi st dung lao dong cung
cap thong tin khong trung thuc”.

Viéc quy dinh don gian héa cac quy dinh da
giup ngudi lao dong khong can bao trude trong
cac truong hop khong céan thiét phai béo trude
hodc can “giai phong” ngudi lao dong khoi quan
hé lao dong cang nhanh cang t6t6. Theo do, ngudi
lao dong duoc ty do lya chon cong viée phu hop
ma khong bi han ché, b6 budc béi cac diéu kién
chdm dit HDLD nhu truée day. Quy dinh nay
ciing 1a hop 1y boi céc truong hop trén vé co ban
1a do nguoi sir dung lao déng co 16i, nén ngudi lao
dong co quyén cham dut ngay méa khong can bao
trudce. Vé phan minh, ngudi st dung lao dong phai
hét stc lwu ¥ trong qua trinh st dung lao dong,
phai linh hoat chuén bi cac phuong an dé thay thé
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lao dong ciing nhur 4p dung cac ché do phic loi va
quan tAm dén ngudi lao dong nhiéu hon néu khéng
s& bi mat nguoi lao dong va bi dong vé ngudn
nhén luec.

3. Cac trwong hop ngudi sit dung lao dong
¢6 quyén don phwong chim dirt hop d(“)ng lao
dong

Nguoi su dung lao dong da dugc Bo luat Lao
dong nim 2019 m¢& rong hon quyén chim dirt
HDLD dbi véi nguoi lao dong bang viéc quy dinh
nhidu hon céac can ctr & ngudi sir dung lao dong
dugc quyén don phuong chim dut HDLD nham
dam bao sy linh hoat trong viéc sir dung lao dong,
dong thoi, B ludt Lao dong nam 2019 con bo
sung thém mot sb truomg hop:

Mt la, nguoi lao dong di tudi nghi huu theo
quy dinh trie truong hop co thoa thugn khac. B
luat Lao dong ndm 2019 di sira ddi cho phép
ngudi st dung lao dong dugc quyén chim dit
HDLD dbi véi ngudi lao dong khi ho dén tudi nghi
huu. Khac véi Bo ludt Lao dong nam 2012, viée
nguoi lao dong i tudi nghi huu va di thoi gian
dong bao hiém xa hoi khong con 1a truong hop
dwong nhién chdm dit HPLD ma s& tuy thudc vao
phia ngudi lao dong cling nhu ngudi stir dung lao
dong c¢6 mudn tiép tuc quan hé lao dong hay
khong? Néu truong hgp khong mubn tiép tuc quan
hé lao dong thi mot trong hai bén déu c6 quyén
don phuong chim dirt HDLD. C6 thé thay, trnrong
hop chiam dirt HDLD khong yéu cau diéu kién vé
ngudi lao dong phai do diéu kién vé thoi gian
déng bao hiém xa hoi thi méi phat sinh quyén
chdm dut HDLD. Sy stra d6i nay ciing 1a hop 1y.

Hai la, nguot lao dong tw y bo viéc ma khong co
Iy do chinh dang tir 05 ngay lam viéc lién tuc tro
Ién. D61 voi truomg hop ngudi lao dong tu ¥ bo viée
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ma khong ¢6 1y do chinh ddng tir 05 ngay 1am vi¢e
lién tuc tré 1€n duge B luat Lao dong ndm 2019 b
sung la mgt truong hop ngudi st dung lao dong co
quyén don phuong chim dirt HDLD ciing xuét phat
tir thuc tién. Theo B6 lut Lao dong nam 2012,
nguoi st dung lao dong mubn chim dit quan hé
vo1 ngudi lao dong trong truedmg hop noi trén chi co
thé ap dung hinh thirc ky ludt sa thai. Co thé thy,
viée tu ¥ bo viec 05 ngay lam viée lién tyuc 1a mot
vi pham nghiém trong va thong thudng trong
truong hop nay nguoi sir dung lao dong kho lién lac
dugce voi nguodi lao dong dé thyuc hién cac tha tuc
xir Iy ky ludt sa thai. Mt khac, trinh ty thi tuc dé
ap dung xur 1y ky lut sa thai rit chit ché va mit
nhiéu cong sirc va thoi gian dé thuc hién. Béi viy,
viéc B0 ludt Lao dong nam 2019 cho phép ngudi sir
dung lao dong don phwrong chim diit HDLD 14 hop
ly, dam bdo sy nhanh gon, han ché duoc nhiing thu
tuc khéng cén thiét.

Ba la, nguoi lao dong cung cdp khéng trung
thiee théng tin khi giao két HPLD lam dnh hwong
dén viéc tuyén dung nguoi lao déng. Danh gia vé
thyc trang thuc thi B6 Tuat Lao dong nam 2012, Bo
Lao dong, Thurong binh va Xa hoi nhén xét: “Van
con xay ra tinh trang ngudi lao dong cung cip
thong tin khong trung thuc khi giao két hop dong
lao dong, lira dbi doanh nghiép bing viéc cung cip
vin bang, chimg chi gia mao dé tim kiém viée
1am”7. Ngudi lao dong cung cip khéng trung thue
théng tin khi giao két HPLD lam anh huéng dén
viéc tuyén dung 13 mét trong nhimg cin cir dugc
quy dinh bé sung dé nguoi st dung lao dong chdm
dit HPLD ddi véi nguoi lao dong. Mot trong
nhimg nguyén tic cua viéc giao két HDLD la doi
héi cac bén phai trung thuc, thé hién trong viéc
cung cAp cac thong tin khi giao két HDLD. Nguoi

lao ddng phéi cung cp trung thuc thong tin vé ho
tén, ngay, thang, nam sinh, gidi tinh, noi cu tru,
trinh d6 hoc van, trinh d6 k¥ nang nghé, xac nhan
tinh trang stc khoe va van dé khac lién quan dén
viéc giao két HDLD. Viéc cung cép thong tin khi
giao két HDLD duogc coi la nghia vy cia céc bén
khi giao két HPLD. Do d6, néu nguoi lao dong
cung cép thong tin khong trung thue (Vi du: Cung
cap bang cap chuyén mén gia) anh huong dén vide
tuyén dung clia ngudi sir dung lao dong thi nguoi
st dung lao dong c6 thé dugc 4p dung quyén don
phuong cham dit HDLD ciing 14 diéu hop 1y.
Bén la, cu thé héa cdc trwong hop duoc coi la
doanh nghiép thay doi co cdu, cong nghé, Iy do
kinh té. Diéu 44 Bo ludt Lao dong ndm 2012 di ¢6
quy dinh vé nghia vu ciia nguoi sir dung lao dong
trong truong hop thay doi co cdu cong nghé hodc
vi Iy do kinh té, tuy nhién, méi chi néu chung
chung va phai can thém vin ban huéng dan dé giai
thich. B6 luat Lao dong nim 2019 di phap dién
hoa cac quy dinh cua B§ ludt Lao dong ndm 2012
va vin ban huéng din d6i voi truong hop nay.
Theo Diéu 42 B6 luat Lao dong nam 2019, nhiing
truomg hop sau ddy dugc coi la thay doi co cdu,
cong nghé: “(a) Thay doi co cau to chire, to chirc
lai lao dong; (b) Thay ddi quy trinh, cong nghé,
may moc, thiét bi san xuit, kinh doanh gén Vol
nganh, nghé sin xuét, kinh doanh cua ngudi si
dung lao dong; (c) Thay ddi san phim hodc co cau
san pham. Nhimg trudng hop sau day dugc coi la
vi 1y do kinh té: “(a) Khiing hoang hodc suy thoai
kinh t&; (b) Thuc hién chinh sach, phap luat cua
Nha nuéc khi co chu lai nén kinh té hogc thyc hién
cam két qudc t&”. Ngoai ra, ciing can luu ¥, dé
dam béo tinh hop phap khi don phuong chdm dit
HDLD thi cic bén phai tuan thu thoi han bao
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trude, vi néu vi pham vé thu tuc nay thi du viée
chdm dut co dung vé truong hop (cin ctr) thi vin
bi coi 1a chim dirt HDLD trai phap luat va phai
chiu trich nhi¢m nhét dinh8. Nhin chung, thoi han
bao trudc trong B9 luat Lao dong ndm 2019 khong
¢6 nhiéu thay d6i so v6i Bo luat Lao dong nim
2012 va déu nham muyc dich dé cac bén biét trude
vé thong tin cling nhu co sy chuén bi cho su kién
chém dut HPLD - du mét bén khong mong mudn.
Sy thay d6i dang ké nhét 1 viéc quy dinh vé thoi
han béo trudc cho nhitng cong viéc, nganh, nghé
dac thud.

Huéng din lién quan dén thoi han bao trude
v6i nganh, nghé, cong viéc dic thu, & Diéu 7 Nghj
dinh s6 145/2020/ND-CP ngay 14/12/2020 cua
Chinh phu quy dinh chi tiét va huéng dan thi hanh
mét s6 diéu cua Bo ludt Lao dong vé diéu kién lao
dong va quan hé lao dong quy dinh nhu sau:
“Nganh, nghé, cong viéc dic thi va thoi han béo
truée khi don phuong chim dit hop dong lao
dong quy dinh tai diém d khoan 1 Diéu 35 va diém
d khoan 2 Diéu 36 ciia Bo luat Lao dong bao gom:
(a) Thanh vién t6 14i tau bay; nhan vién k¥ thuat
bao dudng tau bay, nhan vién stra chirta chuyén

nganh hang khong; nhan vién diéu do, khai thac
bay; (b) Nguoi quan ly doanh nghiép theo quy
dinh cua Luat Doanh nghiép; Luat Quan Iy, su
dung von nha nudc dau tu vao san xuat, kinh
doanh tai doanh nghiép; (c) Thuyén vién thudc
thuyén b 1am viéc trén tau Viét Nam dang hoat
dong & nudc ngoai; thuyén vién dugc doanh
nghiép Viét Nam cho thué lai 1am viéc trén tau
bién nudc ngoai”.

Tém lai, quy dinh vé céc truong hop (cin cir)
chim dit HPLD trong Bo luat Lao dong nim
2019 1a sy ké thira nhing quy dinh trong B6 luat
Lao dong nidm 2012 c6 sira doi, b6 sung nham dap
{g cac nhu cau thyc tién cta thi trudng lao dong
Viét Nam. Viéc quy dinh c6 tinh phap dién hoa,
tap trung cac truong hop cham dit HPLD trong
mot diéu luat (Piéu 34 Bo luat Lao dong nim
2019) tao diéu kién cho viéc dé tra ctu, dé ap
dung v&i moi ddi tuong, chu thé lién quan dén
quan hé lao dong. Viéc sira dbi, bd sung ciing di
chi ¥ hon dén quyén va trach nhiém ciia cac bén
khi chdm dut HDLD, dong thoi tao ra tinh linh
hoat, chu dong cho cac bén khi tham gia quan h¢
lao dong
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