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VE LOAI TRU TRACH NHIEM HINH SU
TRONG TRUGNG HOP GAY THIET HAI
KHI BAT GIIJ NGUGI PHAM TOI

NGUYEN THI NY”*

“Gay thiét hai trong khi bit giir ngwdi pham t3i” 1a mjt trong
nhimg trueong hop loai trir trach nhi¢ém hinh sy méi, 1an dau tién
dugc quy dinh tai Diéu 24 B) luat Hinh sy niam 2015. Tuy nhién, mét
s6 ndi dung con c6 nhiéu cach hiéu khac nhau (vé pham vi, céc truomg
hop bit giir dirgc loai trir trach nhiém hinh su; chi thé dwgc loai trir
trach nhiém hinh sy...). Do dé, lién nganh tr phap trung wong cin cé
vin ban huéng din dé vi¢c nhan thirc va ap dung dwgc thong nhit.

Tir khéa: Loai tric trach nhiém hinh su; gdy thiét hai trong khi bat giir

nguwoi pham toi.

| Nhan bai: 11/5/2021; bién tdp xong: 18/5/2021; duyét bai: 25/6/2021.

1. Swr can thiét ciia viéc quy dinh trromg
hop loai trir trach nhiém hinh sy “gay
thi¢t hai trong khi bt giir nguoi pham t§i”

Truéc day, van dé loai trir trach nhiém
hinh sy (TNHS) ddi véi hanh vi gy thiét hai
trong khi bat giit nguoi pham t0i tuy chua
dugc quy dinh trong B§ luit Hinh su
(BLHS) nhung qua trinh dau tranh phong,
chéng toi pham da phat sinh va dit ra yéu
cau phai giai quyét trong thuc tién. Vi chua
dugc quy dinh trong BLHS, nén néu truong
hop trong khi bt gitr ngudi ma gay thiét hai
cho nguai bi bt giir thi van dung ché dinh
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phong vé chinh dang dé xir 1y; néu gay thiét
hai rd rang vurot qua mirc can thiét, thi nguoi
gay thiét hai phai chiu TNHS vé t6i xam
pham tinh mang, sirc khée cua ngudi khac
trong khi thi hanh cong vu. Mét sb truong
hop nguoi dan tham gia dudi bat toi pham
thé hién tinh than trach nhiém cao trong déu
tranh phong, chong toi pham nhung dé xay
ra thiét hai gay lung ting cho cac co quan
phap ludt khi xem xét xir ly vi khéng c6 can

*Vién kiém sat quan sy khu vue 33, Quan
khu 3.
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ctr phit hop. Du viée bat giir ngudi pham toi
1a hanh vi ¢6 ich cho xa hdi nhung viéc chua
¢6 co ché bao vé vé mat phép ly trong trirong
hop gay thiét hai khi bat giir nguoi pham t6i
phan nao dan dén tam ly e ngai trong dau
tranh phong, chdng toi pham cua ngudoi dan;
trong mot so truomg hop, chinh nguoi thuc
thi nhiém vu bét giit con lo ngai trach nhiém
ma khéng dam bat giir dén ciing,

Pép g kip thoi nhu cau cap bach cua
thuc tién dau tranh phong, chong toi pham,
BLHS nam 2015 da b6 sung truong hop
“gay thiét hai trong khi bét giir ngudi pham
t0i” la moét trurong hop loai trir TNHS riéng
biét. Vé mat ly ludn, so di viéc gy thiét hai
trong khi bat giir ngudi pham t6i dugc loai
tnir TNHS la boi viéc gay thiét hai trong
truomg hop nay duoc coi la khong cé 161,
Mic du hinh thirc gay thiét hai c6 thé co
dau hiéu cua hanh vi ¢6 y gay thuong tich,
giét nguoi, huy hoai tai san... duge quy
dinh trong phan cac t¢i pham cua BLHS
nhung thiét hai gy ra la két qua cua qua
trinh can nhic, tinh toan than trong, ky
ludng cua nguoi bat giir va d6 la sy lva
chon cudi ciing, duy nhat (khong con cach
nao khic) dé dat duoc muc dich nhim dua
ngudi thuc hién hanh vi pham t6i dén co
quan c6 thim quyén, ngan ngira hanh vi vi
pham phap luat hinh sy dang xay ra hoac
6 nguy co xay ra ngay tic khac hodc dé
phuc vu qua trinh giai quyét vu an hinh su.

Mat khac, khong thé phu nhan tinh
nhanh chéng, cip bach cua viéc bat giir
ngudi pham toi. Trong cac trromg hop bit
gitr nguoi cu thé, nguoi bét giir cin cir vao
hoan canh thuc té ma budc phai giy thiét
hai ngay 1ap tirc néu khong ngudi pham t6i
s& tron thoat hodc nhanh chéng an nip gy
kho khin cho viéc truy dudi. Chinh vi vay,
viéc ngudi bat gilt sir dung vii lyc rd rang

vuot qua muc can thiét gay hau qua nghiém
trong rat dé xay ra, can phai cé quy dinh cu
thé vé truomg hop nay dé bao vé ho vé mat
phap 1y, vira thé hién tinh thin dé cao hiéu
qua ddu tranh phong ngira tdi pham, vira
gop phan loai trir xu hudng tuy tién sir dung
bao luc hodc vii khi (hay vi dong co ca nhan
nao d6) dan dén xam hai nghiém trong strc
khoe, tinh mang cua ngudi khac.

Co quan diém cho ring, khi bat giir
nguoi thue hién hanh vi pham toi néu can
thiét phai dung vii luc gay thiét hai cho ho
thi liép tuc can cur ché dinh phong vé chinh
dang dé xem xét loai trir TNHS nhur trudce
day. Bai I€, hanh vi gay thiét hai cua ngudi
bat giir khong ngoai myc dich nao khéc 1a
bao vé loi ich ctia Nha nudc, cua xa hdi va
gy ra thiét hai d6i vdi nguoi bi bat gitr
dugc cho la cén thiét. Tuy nhién, theo tac
gia, néu cin ctr vao ché dinh phong vé
chinh dang hoic tinh thé cap thiét dé xem
x¢ét loai trir TNHS thi chura bao quat hét cac
truomg hop gay th1¢t hai khi bét giir ngum
pham t0i. Thuc té cho thay, trong nhiéu
truong hop, nguoi ngay sau khi thue hién
t6i pham mdi bi phat hién va bi dudi bat
hoac khi bat nguai bi truy na, bt bi can, bi
cao dé tam giam..., nguoi bi bat chi tron
tranh, bo chay, khong c6 hanh vi dung vii
luc hodc de doa dung vii luc thi viéc gay
thiét hai trong khi duoi bat nguoi pham tol
khong mang tmh chat “phong vé”, van dé

vé “tinh thé cap thiét” ciing khong dugc dat
ra. E)e tao co so phap ly r6 rang, dam bao
quyén cua _nguai bat giir ngudi pham tgi
phit hgp vé ly luan va thuc tién ciing nhu
dam bao vi¢c ap dung phap luat dugc thong
nhat, can thiét phai ghi nhan truong ho‘p
loai trir TNHS “gay thiét hai trong khi bat
giir ngudi pham t6i” véi tu cach phap 1y 1a
ché dinh riéng trong phap luit hinh su.
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2. Pham vi va chi thé dwgc loai trir
trach nhiém hinh sr trong truwomg hop
“gay thiét hai trong khi bit giir nguoi
pham t§i”

2.1. Pham vi cdc truwomg hop bit giir
duwyc loai tric trach nhiém hinh sw

Viéc xem xét loai tnr TNHS trong truémg
hop gay thiét hai trong khi bét giir ngudi
pham t6i duoc ap dung ddi vai cac triromg
hop str dung vii luc can thiét ma gay thiét
hai cho ngudi bi bat giir trong khi “bat giir
nguoi pham t61”. Cling bdi chua ¢ quy
dinh cu thé vé pham vi cac truomg hop bét
gir duoc loai trir TNHS nén con co cach
hiéu khac nhau trong truong hop nay:

Y kién thir nhdt, cac truomg hop “bit giir
ngudi pham t61” dugc loai trir TNHS chi
bao gom truong hop bat ngudi pham toi
qua tang, bat ngudi dang bi truy ni vi trong
cac truomg hop bit ngudi khac, chu thé bat
gitr 1a luc luong Cong an nhan déan c6
quyen sir dung vii khi, vat liéu no, cong cu
hd trg, vii luc, phuong nen ky thuat nghiép
vu, phuong tién khac dé tan cong, truy bat
toi pham, ngan chan nguoi dang thuc hién
hanh vi pham toi (khoan 15 Diéu 16 Lut
Coéng an nhan dan ndm 2018). Cong an
nhan dén la luc lugng dugc trang bi déy du
ki nang, phuong tién ky thuat nghiép vu
nén trong khi bit giir s& bao dam han ché
toi da viéc gay thiét hai cho ngudi bj bit
giir. Trong khi d6, bét ctr nguoi ndo cling
c6 quyén bat ngudi pham toi qua tang, bat
nguoi dang bi truy nd nhung phap luat
khong quy dinh cu thé ho duoc sir dung vii
luc trong qua trinh bat, dong thai khong
phai ai cling than trong, chinh xéac trong
hanh dong bét giir nén ché dinh loai trir
TNHS dugc ap dung vdi cac truong hop
bat ngudi pham toi qua tang, bat ngudi
dang b1 truy nd 1a hop ly.
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Y kién thir hai, cac truomg hop “bit giir
ngu'm pham 61" dugce loai trir TNHS bao
gom tat ca cac truong hop bat nguoi theo
quy dinh phap luat t6 tung hinh sy. Trong
do, “bat gitr” dugc hiéu theo nghla hep la
cac truomg hop bit nguoi gom bit nguoi bi
gilr trong truong hop khén cép, bt nguoi
pham t0i qua tang, bit nguoi dang bi truy
na, bt b1 can, bi cdo dé tam giam, bit nguoi
bi yéu cau din d6. Cach hiéu nay 1a vé mat
ngoén ngir, “pat” va “bit gilr” déu duoc hiéu
voi nghia la “bat” (han ché su tr do cua
ngudi nao d6). Mt khéc, khi quy dinh vé
cac bién phap ngin chan trong Bo luit TH
tung hinh sy (BLTTHS), cac nha lam luat
déu co su phan biét rd “bat ngudi” va “giir
nguoi” trong céc diéu lut vé thu tyc, tham
quyén ma khong c6 quy dinh goi chung cac
trromg bat ngudi, gitr nguoi la “bit gir’. Bo
luat Hinh sy khi quy dinh vé hanh vi bét, giir
trai phap luat ciing phan biét 16 cac hanh vi
bt va hanh vi giir (Diéu 157 - toi “Bat, giir
hoac giam ngudi trai phap luat”). Chinh vi
vay, dé dam bao tinh hop phap, can trong
khi xem xét loai trir TNHS, “bat giir” chi
duoc hiéu 13 cac trudng hop bét nguoi.

Y kién thir ba, cic truong hop “bit giir
ngum pham t01” dugc loai tmir TNHS bao
gom tat ca cac truomg hop bit ngucn va giir
nguoi trong truong hop khan cép theo quy
dinh phap luat t tung hinh su. Theo do, “bit
giir” duoc hiéu theo nghia rong hon, gém cac
truong hop bat ngudi va truomg hop giir
ngudi trong trrong hop khan cap. Béi IE,
ngoai cac truong hop bat ngudi, gitr ngudi
trong trudmg hop khén cép ciing 1a bién phap
dé kip thoi ngin chin toi pham hodc ngin
chin ngudi thue hién hanh vi pham toi trén
hogc tiéu huy chimg cir. Khi 4p dung bién
phap nay rat dé xay ra trucmg hop ngudi bi
giir chéng tra. Tac gia dong tinh véi cach



hiéu nay. Néu chi hiéu “bét giir” 1a cac bién
phap bét ngudi thi vo tinh da bo qua viéc bao
vé nguoi thi hanh céng vu khi gitt nguol
trong truomg hop khan cap. Néu chi bo hep
pham vi cac truong hop “bat giir ngudi pham
t61” dugc loai trir TNHS chi bao gém truong
hop bt nguoi pham t6i qua tang, bat nguoi
dang bi truy na nhu y kién thir nhat thi khong
bao quat hét dugc thuc tién trong dau tranh
phong, chong toi pham, c6 truéng hop doi
hoi luc hrong bit giit phai sir dung vii lyc gay
thiét hai dén tinh mang, sirc khoe, tai san cua
ngudi bi bat giir. Cn phai loai tnir TNHS cho
luc lugng Cong an nhédn dan lam nhiém vu
bt giir moi dam bao viéc thuc thi phap lut
hiéu qua.

2.2. Chii thé dwgc logi trir trach nhi¢m
hinh sw

Chu thé duoc loai trir TNHS trong
truong hop “gay thiét hai trong khi bét giir
ngudi pham t6i” ¢o thé la bat cir cong dan
nao hodc co thé chi la ngudi cé quyén han
theo quy dinh phap ludt, tiy theo viéc ap
dung bién phap bit giir nao.

Péi voi truong hop bat nguoi pham toi
qua tang, nguoi dang bi truy nd: Diéu 111,
Pidu 112 BLTTHS nam 2015 quy dinh
ngudi nao ciing ¢6 quyén bat nguoi pham
toi qua tang, nguti dang bi truy na va giai
ngay nguoi bi bat dén co quan Cong an,
Vién kiém sat hoac Uy ban nhan dan noi gan
nhat. Bat giir ngudi pham t6i 1a hanh vi thé
hién tinh than tich cuc thuc hién nghia vu
cua cong dan da dugc luat hoa trong BLHS
va BLTTHS la tham gia d4u tranh phong,
chéng toi pham. Chinh vi vay, viéc quy dinh
cong dan duoc loai trir TNHS néu gay ra
thiét hai can thiét khi bat nguoi pham t6i qua
tang, ngudi dang bi truy na 1a pha hop.

Déi véi cac truong hop b'ét gitr nhu gitr
trong truomg hop khan cap; bat bi can, bi cao
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dé tam giam..., chi c6 nhimg ngudi c6 quyén
dugc giao thi hanh lénh bat, gir mo1 duge
loai trir TNHS. Tuy nhién, thong thuong
trong cac lénh bit, giir ngudi, chi mot s6 can
bé nhat dinh dugc phan cong thuc hién viée
bét ngudi. Vay trong truomg hop ngudi b bt
gitr c6 hanh vi chay trén hoic chong tra ma
can bo duoc phan cong khong thé thuc hién
viéc bt giir thi nhimg nguoi tham gia khac
hd tro bét giir va gay thiét hai cho ngudi bi
bt giir thi co dwoc loai trir TNHS khong?
Tac gia cho rang, trong cac lénh bat, giir
ngudi ¢ yéu cau chinh quyén dia phuong va
cac don vi vii trang hd tro khi can thiét dé thi
hanh nén dé dam bao dat dugc muc dich bat
nguoi, phap luat can ghi nhin quyén dugc bt
gilr nguoi va loai trir TNHS khi gy thiét hai
cho ngudi bi bét giir d6i véi ca luc lugng
tham gla hd tro bt gir nguoi.

3. Diéu kién dé dwgc loai trir trach
nhiém hinh sy trong trrong hop “gay
thiét hai trong khi bt giir ngwoi pham ti”

3.1. Viéc bit giiv nguwoi pham tgi la
hop phap

Chi khi viéc bat giir nguoi pham t0i la
hop phap thi méi dit ra van dé xem xét loai
trir TNHS trong truomg hop co thiét hai xay
ra. Pé xac dinh viéc bat gilr nguoi ¢6 hop
phap hay khong can déi chiéu vao cac quy
dinh vé can cir, quyén han, trinh ty, thu tuc
bt gitr quy dinh tai BLTTHS. Chu thé co
quyén bal gitr can nam chac cac can cir phat
sinh quyen bit giir, xac dinh chinh xac ddi
tuong bi bit gitr va thuc hién day du trinh tu,
thu tuc trong cac truong hop bét giir theo
quy dinh cua phap luat to tung hinh su.

Viéc bat giir ngudi tac dong truc tiép dén
quyeén tur do vé than thé cua cong dan, la mot
trong nhimg quyén nhan thian quan trong
nhat cua con ngudi, dugc quy dinh trong
Hién phap. Vi vay, can hét sirc than trong khi
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quyét dinh bat giir nguoi, phai xac dinh
chinh xac ddi twong bj bét giir 1a ngudi thuc
hién hanh vi pham t61, dua trén céan cir thuc
té ma ngudi co quyén bit giir nhan thic
duge vé hanh vi pham t§i cua nguoi do, co
thé 1a trre tiép phat hién t6i pham, nhin thiy
toi pham bi dudi bét hodc qua cac chimg cir
thu thap dugc nhu nguoi cung thuc hién toi
pham hodc b1 hai hodc ngudi co mat tai noi
xay ra t0i pham xac nhan; phat hién c6 dau
vét cua toi pham & nguoi hoidc tai chd o,
hoéc noi lam viéc... Hanh vi ma ngudi bi bt
gitr thuc hién phai l1a hanh vi vi pham phap
ludt hinh sy chir khong phai la hanh vi vi
pham phap luat khic (dan sy, hanh chinh)
hay hanh vi vi pham ky lut. E)leu nay nay
sinh mot van dé 1a trong mot sé truomg hop,
chu thé bét giir khong nhan thirc ngay ducrc
hau qua cua hanh vi do c6 du yeu to cau
thanh t¢1 pham hay khéng nén bit gir ca
nhimng déi tuong ma hanh vi cua ho chi co
tinh cht nguy hiém nht dinh ma khong cdu
thanh t61 pham nhu trdm cap, gay roi trat ty
cong cong... Theo quan diém cua tic gia,
quy dinh ngudi bi bét giit 1a nguai “thuc hién
hanh vi pham t¢i” nén chu thé bat giir khong
can thiét phai nhan thirc déy du vé cac yéu to
céu thanh ti pham da thuc hién, chi can dbi
twong da thure hién hanh vi nguy hiém cho xa
hoi thi chu thé c6 quyén bét giir.

Pi vai cac truomg hop bét bi can, bi céo
dé tam glam; bat nguoi dang bi truy na, viéc
xac dinh nguoi thuc hién hanh vi pham t6i da
dugc cc co quan tién hanh t6 tung tién hanh
trude do thé hién bang cac quyét dinh t6 tung
nhwr quyét dinh khdi t6 vu an, quyét dinh khoi
to bj can..., khi bat ngudi, doi hoi ngudi co
quyén bét giir phai c6 nhimg thong tin cu thé,
chinh xac va xac nhan ngudi d6 dang la doi
tugng cin bét, tranh tinh trang bit nhim
ngudi. Truong hop bit nham nguai gay thiét
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hai trong bat cir treomg hop bét giir nao thi
déu khong dugc loai trir TNHS.

3.2. Viéc sir dung vii lec gdy thiét hai doi
voi ngueoi b bit giir la bign phdp cudi cing
va duy nhit

Piéu 24 BLHS nam 2015 quy dinh vé
viéc sir dung vii luc clia ngudi bt giir 1a ...
khong con cach nao khac la budc phai sir
dung vii lyc can thiét gdy thiét hai...” thé
hién tinh khong thé khong sir dung vii luc,
viéc sir dung vii luc d6i voi ngudi bi bét giir
ciing la bién phép cudi cing va duy nhat dé
ngan chan nguai bi bt gilr tiép tuc thuc hién
hanh vi t6i pham hodc tron tranh viéc bit
gitr. Pidu d6 co nghia la viéc sir dung vii lue
gay thiét hai trong khi bat giir ngudi pham
toi 1 bién phap cap bach, phai dugc ap dung
ngay tirc khac ma trong hoan canh d6 khong
con bién phap nao khac. Néu khong ap dung
bién phap d6 thi ngudi pham t6i co thé c6 du
thot gian va diéu kién dé thoat khoi v1ec bi
bét giir dé dua dén co quan c6 thim quyén.

Viéc xac dinh khi nao “budc phai sir dung
vii luc can thiét gay thiét hai” tiy thudc vao
nhan dinh cia chu thé bit giir trén co so
ngudi bl bat giir co hanh vi chong tra hay
tron tranh trong timg truong hop cu thé. Néu
qua trinh bt gitr, nguoi bi bét glu khong co
bét ky hanh déng phan khéang, chdng cu nao,
déu thuc hién theo yéu ciu cua nguoi bt
giir, tham chi ¢6 co s& cho r?mg nguoi thuc
hién hanh vi pham t6i s€, da hoac dang di tu
thi, dau thu... thi viéc sit dung vii luc cia
chu thé bat gitr khong duoc dat ra. Hanh vi
chéng tra, trén tranh cta nguoi bi bét giir
phai dugc biéu hién ra bén ngoai nhu: Dling
vii luc tin cong ngudi bat giir; ding vii luc
uy hiép 1am hai ban than hodc nhimg nguoi
khac xung quanh; c6 thu trong nha, phuong
tién; chi dong bo chay... Chu thé bét giir
trong qua trinh thyc hién cac thu tuc bt giir



phai quan sat, phan doan dé c6 phan img “sir
dung vii luc” kip thoi, ngan chian ngudi bi
bat giir bo tron. Tuy nhién, khong phai trong
tit ca cac trudng hop ngudi bi bét giir 6 biéu
hién chong tra, tron tranh déu lam phat sinh
quyén sir dung vii luc ngay, ma viéc sir dung
vii e ddi voi ngudi bi bat gilr phai dap img
diéu kién la bién phap cudi cling va la duy
nhét. Qua trinh bét gitr, nguoi bi bét giir co
biéu hién chong tra, tron tranh co thé xay ra
cac tinh huong

Tinh huong thir nhat, nguoi bi bat gitr tuy
6 biéu hién, hanh vi chdng tra, trén tranh
nhung tinh chat, mic do khéng manh mé,
quyét liét thi c6 thé sir dung cac bién phap
khac nhu van dong, gido duc, thuyét phuc,
tham chi de doa sir dung vii luc... Chi khi ap
dung tat ca cac bién phap d6 ma khong hiéu
qua va khong con bién phap nao khac thi méi
ap dung bién phap sir dung vii luc dé bat gir.

Tinh huong thir hai, ngay tir du nguoi bi
bét giir da c6 thai do, hanh dong phan khang
& mirc 4o manh, c6 tinh nguy hiém cao hay
c6 su chuin bi cong cu, phuong tién, vi
khi... ma thong qua su danh gi4, tinh toan
cua chu thé bat giir nhan thiy kha nang sir
dung cac bién phap khac sé khong co hiéu
qua thi viéc su dung vii luc ngay dugc coi la
cach duy nhat dé dat duoc muc dich bit gi.

Viéc sir dung vil luc trong truomg hop bit
giir nguoi pham toi dugc hiéu la hanh vi
dung strc manh vat chat (bao gom sirc manh
thé chét va sitc manh ciia vat ch?it) tac dong
vao than thé nguai bi bat giir lam cho nguoi
do khong thé thuc hién cac hanh vi chong tra
hodc tron tranh viéc bit gitr. Dung sirc manh
cua chinh ngudi bat giir @& khong ché nhu
ding thé vd khoa tay, vat nga... Sirc manh
vat chat la viéc sir dung vii khi, cong cu hd
tro dé tac dong vao than thé nan nhan nhu
diing stng, dui cui... Quyét dinh khi nao sir
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dung vii lyc va sir dung vii luc nhu thé nao la
do danh gia cua ngudi bat giir trong timg
truong hop cu thé. Trong cac truong hop phai
sir dung vii khi, cong cu hd trg, can tuan thu
dung quy dinh cua phap luat. Mat khac, viéc
chui thé bat giit sir dung vii luc voi nguoi b
bit giir phai dam bao 1a ngudi dang ¢6 hanh
vi chéng tra va hanh vi nay da bét dau nhung
chua két thuc. Néu hanh vi chéng tra cta
ngudi bi bét giir da két thic ma chu thé bt
gilr van sir dung vii lc thi phai chiu TNHS.

3.3. Thi¢t hai gay ra do swr dung vii lyc
cho nguwoi bj bat giie di cé hanh vi chong
trd, tron trinh

Piéu 24 BLHS nim 2015 quy dinh rd viéc
stir dung vii luc l1a “gay thiét hai cho nguai bi
bat giir”. Viéc gay thiét hai trong khi bat giir
nguodi pham tdi chi ¢6 mét muc dich duy
nht, d6 1a chim durt s chdng tra, tron tranh
cua ngudi bi bit giir dé dua dén co quan co
tham quyén, lam cho ngudi do khong thé tlep
tuc thue hién toi pham hodc tiép tuc tron
tranh su truy na. Dé dat duge muc dich nay,
chu thé bit giir sir dung vii luc tic dong Ién
co thé nguoi bi bét giir va giy thiét hai cho
chinh ho ma khong phai gay thiét hai cho
ngudi nao khac. Trudng hop chu thé bét giir
dung vi luc gay thi¢t hai cho nhimg nguoi
khac (khéng ché ngudi than, ban bé, dong
nghiép hoac huy hoai tai san) dé tao ap luc
budc nguai bi bat giir phai dimg lai hanh vi
chéng cu, phan khang cua ho thi chu thé bat
gitr thuc hién hanh vi giy thiét hai trong
truomg hop nay phai chiu trach nhiém vé
hanh vi cua minh. Trén thuc té, trong cudc
bat giit, chu thé bat giir co thé gap su phan
khang, chng doi ciia nhimg ngudi khac nhu
ngudi than thich, ban beé, déng nghiép,...
tham chi ¢6 truong hop con dung vii lyc tAn
cong dé can tro viéc bat gilr hodc gilp sirc
cho ngudi bi bat giir tau thoat. Chu thé bit

Tap chi |
514201 \_KIEM SAT

45




46 | KIEM SAT_

Ky niém 61 nim Nyay thank lip nganf Kim sdt nhin dan (26/7/1960 - 26/7/2021)

gitr khong con cach nao khac 1a phai dung vii
luc v&i ngudi ¢6 hanh vi can tro nay dé c6 thé
bt giir duoc dbi twong va gay thiét hai cho
ho. Trong truong hop nay, chinh ban than
nhimg ngudi khéac c6 hanh vi can tré, chong
d6i chu thé bt giir da tré' thanh ngudi thuc
hién hanh vi pham tgi (hanh vi xam pham
tinh mang, strc khoe cua ngudn khac, hanh vi
chéng nguoi thi hanh cong vu,...) va viée bat
gitr ho la ding theo quy dinh phap luat.

Thiét hai gy ra cho ngudi bi bét giir bao
gém thiét hai vé tinh mang, sirc khoe va tai
san, chu yéu la thiét hai vé tinh mang, sirc
khoe, con thiét hai tai san ciing ¢6 nhung rét
it xay ra. Thiét hai vé tai san clia ngudi bj bat
gilr thuong xay ra trong cac truong hop
ngudi thuc hién hanh vi pham tdi lan trdn, ¢b
thu trong nha, trén phuong tién can pha cira,
nha hoac phuong tién méi bt giir duoc. Tuy
nhién, khong phai luc nao tai san bi thiét hai
ciing la cia ngudi b bt giir. Mot van dé can
giai quyét 1a dé bt giir ngudi thue hién hanh
vi pham td1 ma budc phai dung vii luc gy
thiét hai dén tai san clia ngudi khac thi chu
thé bit gitr co phai chju TNHS khong? Theo
tac gia, khi bt giir nguoi pham toi ma chu
thé bét giir gay thlet hai vé tai san cho nguoi
khac mdt cach can thiét ma néu khong gay
thiét hai thi khong thé thuc hién viéc bat giir
thi vin dugc xem xét dé loai trir TNHS.

3.4. Thi¢t hai gady ra do sir dung vii luc
khong viept qua mikc can thiét

Qué trinh bit giir ngudi thuc hién hanh vi
pham tdi, truong hop gay thiét hai do sir
dung vii luc rd rang vurot qua mirc can thiét,
thi nguol gay thigt hai phai chiu TNHS.
Chinh vi vay, diéu kién dé loai trir TNHS cho
chii thé bit giir chinh 12 thiét hai gay ra do sir
dung vii luc khéng vugt qua mirc can thiét
(dugc hiéu 1a thiét hai gy ra vira du lam
chdm dut sy chéng tra, trén tranh ctia ngudi
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bi bit giif; vira du dé khdng ché than thé, tién
hanh bit giir). Do d6, doi hoi chi thé bét giir
phai hét strc than trong khi sir dung vii luc va
can nhic k¥ giira muc dich cudi cung duoc
dit ra la bat giir duoc ngudi thue hién hanh
vi pham t41 va hau qua thiét hai co thé Xay ra
cua viéc str dung vii luc khi bt giir.

Dé xem xét thiét hai gay ra do chu thé bat
giir sir dung vii luc co vrgt qua mirc can thiét
khi bat giit nguoi pham toi hay khong can
phai can cir vao mdi tuong quan giira lwc
lrgng tién hanh viéc bat giir va ngudi bj bét
giir; tinh chat, mirc d6 nguy hiém, cuong do
cua hanh vi chong tra, trén tranh viéc bat
gilr; vii khi, phuong tién, cach thirc chdng
tra, tron tranh ctia nguoi bi bét giir; cac bién
phap sir dung vii luc clia chu thé bét giir; thai
gian, dia diém bt giir; nhan thirc, nhan than
ctia ngudi bi bt giir... Néu bién phap sir
dung vii lic 1a can thiét, hop 1y thi du nguoi
bi bat giir c6 bi thiét hai vé tinh mang thi cha
thé bat giir ciing duoc loai trir TNHS. Con
néu hanh vi sir dung vii luc cia chu thé bat
gitr gdy hau qua lam thiét hai rd rang la qua
mire can thiét so véi tinh chat, mirc d6 nguy
hiém cuiia hanh vi chéng tra, tin cong hay
tron tranh cta ngudi bi bit gilt, hoan toan
chura dén mirc phai diing cac phuong tién va
phuong phap da sir dung dé bit giir, dan dén
thiét hai cho ngudi bj bt giir do virgt qua
mirc can thiét khi bét giir ngudi pham toi thi
ngudi bit giir phai chiu TNHS.

Pam bao vi lgi ich chung cua xad hdi va
dong vién, khuyén khich ngudi dan tich cuc
tham gia dau tranh phong, chong toi pham,
viéc gay thiét hai do sir dung vii luc virgt qua
mirc can thiét phai biéu hién “rd rang” thi ch
thé bt giir méi phai chiu TNHS. Vay, di voi
truémg hop virgt qua mirc can thiét nhung
chwra dén mirc “rd rang” thi c6 duoc loai trir
TNHS khong? Tac gia cho ring, trong



truomg hop nay néu khong chimg minh duogc
Sur rd rang qua mirc can thiét thi bat bugc phai
hiéu chi thé bét gitr da sir dung vil luc mét
cach can thiét, thiét hai gay ra khong vuot
qua mirc can thiét va duoc loai trir TNHS.

4. Mot so kién nghi

Piéu 24 BLHS nam 2015 quy dinh vé
tinh tiét loai trir TNHS “gay thiét hai trong
khi bat giir nguoi pham t6i” 13 mot trong
nhing tnromg hop loai trir trach nhiém hinh
su moi, 1an dau tién duoc quy dinh trong
luat hinh sy Viét Nam. V&i mot s6 noi dung
con ¢6 nhiéu cach hiéu khac nhau, cac co
quan lién nganh tu phap trung uong can c6
van ban hudéng dan dé viéc nhan thirc va ap
dung phap luat théng nhét. Cu thé la:

MGt la, vé pham vi cac trudng hop bit gir
duogc loai trir TNHS: Pham vi cac trudng hop
bat giir ngudi pham t01 dugce loai trir TNHS
quy dinh theo hudéng gom cac truomg hop bt
ngudi va truong hop gilr nguoi trong truong
hop khén cép theo quy dinh phap luit t6 tung
hinh su. Quy dinh nhu vay 1a phu hop vai ly
ludn vé cac bién phap bat nguoi, giir nguoni,
bao quat hét dugc thuc tién ap dung cic bién
phép ndy trong dau tranh phong, chéng toi
pham va dam bao viéc thuc thi phap luat trong
viéc bat giir ngudi pham toi duoc hiéu qua.

Hai la, vé chu thé duoc loai trir TNHS:
Khong chi cac chi thé c6 nhiém vu, quyén
han bat nguoi, gilr ngudi trong truong hop
khan cap ma nhimg lyc luong khac tham
gia ho trg bat, giir ngudi theo Iénh, quyét
dinh cua co quan co thdm quyén theo quy
dinh phéap luat té tung hinh sy ciing can
duoc xem xét loai trir TNHS khi gay thiét
hai. Déy 1a co so phap ly quan trong dé thuc
thi co hiéu qua cac quy dinh phap luat hinh
su, xir ly dung ngudi, dung toi va ciing la
bién phap nhim bao dam quyén, loi ich hop
phap nguoi thuc hién cong vu.

NGHIEN CUU - TRAO DOI

Ba la, vé loai trir TNHS trong truong
hop gy thiét hai dén tai san ctia ngudi khac
trong khi bt giir ngudi pham t6i: Trong khi
bat gilr nguoi pham tdi, viéc chu thé bat gitr
gdy thiét hai dén tai san cua nguoi khac
(khong phai la tai san cua ngudi pham té1)
hoan toan ¢ thé xay ra. Can c6 quy dinh bd
sung viéc loai trir TNHS trong trudmg hop
nay néu vigéc gdy thiét hai do la thuc su can
thiét, thé hién & viéc néu khong gay thiét
hai thi khong thé thuc hién viéc bat giir.
Trén thuc té, viéc bt gilr nguol pham toi
khong phai lic nio ciing dién ra tai noi @,
noi lam viéc cua ngudi pham téi, c6 nhimg
trudng hop bt giir ngudi pham toi & bat cir
dau lam thiét hai dén tai san cia ngudi khac
nhur trong cac trudng hop bat nguoi pham
t0i qua tang, bat ngudi dang bj truy na. Viéc
quy dinh gy thiét hai dén tai san cua nguoi
khac trong khi bt giir nguoi pham tdi ciing
c6 thé duge xem xét loai trir TNHS ¢6 y
nghia dong vién, khuyén khich quan ching
nhan dan tham gia bat giir toi pham, xdy
dung va phat trién xa hoi, nhat 1 trong tinh
hinh t6i pham hién nay ngay cang gia tang
va phirc tap.

Bén canh cac ndi dung kién nghi can
huéng din néu trén, vé ky thuat lap phap,
mot sO tir ngir s dung trong Diéu 24 BLHS
ndm 2015 quy dinh vé tinh tiét loai trir TNHS
“gdy thiét hai trong khi bét giir ngudi pham
t6i” can duoc sira di dam bao su nhat quan
vé hinh thirc nhu: Trong khi tén diéu lut sir
dung thuat nglr “ngudi pham t61” thi khoan 1
Diéu 24 sir dung thudt ngir “nguoi thuc hién
hanh vi pham ti”. Diéu 24 BLHS nam 2015,
str dung cum tir “sir dung vii luc”, nhung tai
Phdn cac t6i pham cia BLHS lai sir dung
cum tir “duang vii luc”. Mic du vé nghia
khéng khac nhau nhung can sir dung thong
nhat dé dam bao ky thuat 1ap phap.
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