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CAC QUY PINH VE PINH CONG
THEO PHAP LUAT LAO PONG VIET NAM -
BAT CAP VA HUONG HOAN THIEN
Nguyén Mong Cim?*’, Nguyén Nhat Truong?®

Tém tat: O Viét Nam, hién twong dinh cong ngay mot trO’ nén phé bién hon, hau hét déu
la nhu‘ng cuéc dinh céng bdt hop phap, vi pham cac quy dinh vé trinh tu, thu tuc ludt dinh; tuy
nhién vé mat noi dung dai da so la hop phdp, xudt phat tir nhwng yéu cau, doi héi hoan todn
chmh dang. Phai chang quy dinh hién hanh cua nu"ac ta vé dinh cong chuwa phu hop voi thu’c
tién, do dé phan nao da han ché viéc thiee hién quyen dinh cong cua nguoi lao dong. Bai viét
dwoi ddy néu lén mot SO bat c¢dp va dwa ra mét sé gidi  phdp nham gép phan ndang cao tinh kha
thi ctia cdc quy dinh vé dinh céng, nham bdo vé hon nita nguwoi lao dong trudce sirc ép cua gioi
chu, sirc ép cua viéc lam va thu nhap.

Tw khéa: dinh céng, quyén dinh cong, ngueoi lao dong

Abstract: In Vietnam, the phenomenon of strikes is becoming more and more common,
most of them are illegal, which violate regulations on order and legal procedures; However, in
terms of content, the majority of them is legal which is from completely legitimate requirements.
Is the current regulations of our country on strikes inconsistent with the reality, thus partly
restricting the exercise of the right to strike of workers? The following article highlights some
shortcomings and offers a number of solutions to contribute to improving the feasibility of
regulations on strike, in order to further protect workers from the pressure of employers,
employment and income.

Keywords: strike, right to strike, employee

1. Tinh hinh thye hi¢n cic quy dinh phép luat vé dinh cong trong giai doan hién nay

Khi nén kinh té xa hoi Viét Nam phat trién dén mét mure d6 nhét dinh, dinh cong xay ra
14 diéu hoan toan khong thé tranh khoi. Theo Bao cao Tong két thi hanh B6 luat Lao ddng nim
2012 cua Bo Lao dong - Thuong binh va X4 hoi cho thdy: ndm 2013 ca nudce c¢6 355 cudc dinh
cong, ndm 2014 ¢6 260 cudc dinh cong, ndm 2015 ¢ 245 cudc dinh cong va nim 2016 c6 242
cuc dinh cong; tinh dén ngay 31/5/2017, ca nwéce c6 hon 9,7 triéu doan vién cic cap Cong
doan véi 126.516 Cong doan co sd; trong do, khu vuc nha nudce ¢6 80.641 Cong doan co sé,
khu vuc ngoai nha nudc c6 45.875 Cong doan co so°°.

37 Thac si Luét Kinh té - Gidng vién Khoa Luét, Truong Pai hoc Nam Can Tho.

3% Trung tdm H5 trg sinh vién va Hop tac doanh nghiép Truong Pai hoc Nam Cén Tho.

3 Bo Lao dong - Thuong binh va Xa hoi, Bao cao Tong két thi hanh Bo luat Lao dong ndm 2012, Ha Néi, ngay
31/01/2018.
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Sé liéu trén cho thay, td chirc Cong doan da dwgc thanh 1ap & rat nhiéu don vi thude khu
vure nha nude va ngoai nha nuée. Tuy nhién, tAt ca cac cudc dinh cong nay déu la dinh c6ng tu
phat, khong tuan theo trinh tyr, thu tuc quy dinh boi phap ludt, tAt ca cac cudc dinh cong déu do
ngum lao dong tu v lién két ma khong do Cong doan t6 chirc va lanh dao® Thuc trang trén co
thé glup chung ta két luan rang: myc dich cia Bo luat Lao dong ndm 2012 vé giai quyét dinh
cong hau nhu khong duge 4p dung trén thuc té.

Bén canh do, thong qua sé liéu trén co thé danh gid mét cach khai quat nhét vé Chuong XIV
cua Bo luat Lao dong nam 2012 d6 la: phap luét vé giai quyét tranh chép lao dong tap thé va
dinh cong chua hé duoc 4p dung trong thyc tién. Do d6, khi Bo luit Lao dong nim 2019 duoc
ban hanh da sira d6i, bd sung mét sé quy dinh nham bam sat thuc tién giai quyét cac vu dinh
cong. Tir ngay 01/01/2021 B9 luat Lao dong nam 2019 co hiéu luc, nguoi lao dong s€ chinh
thirc duge thanh 1ap cac t6 chic dai dién cho minh, thay vi chi duge lya chon tham gia vao t6
chirc Cong doan nhu 1au nay. Pay dugc xem la quy dinh dot pha trong B luat nay va thuc hién
dung cam két ciia Viét Nam trong cac Hiép dinh thuong mai tu do (FTA) thé hé mai da ky két,
gbém: FTA véi Lién minh chau Au (EVFTA) va CP-TPP*".

B0 luat Lao ddng nam 2019 cling don gian hoa céc thu tuc va quy trinh tién t&i dinh cong.
Theo d6, néu Xdy ra tranh chép lao dong, sau khi thuc hién bude hoa giai tai Hoa giai vién lao
ddng bat thanh, cac to chirc dai dién cho ngudi lao dong, Cong doan ¢6 quyén chon buéc thong
qua Hoi ddng trong tai lao dong hodc td chirc cac bude dé dinh cong®. Ditu nay khac trude
day, khi giai quyét tranh chap bang hoa giai khong thanh, Cong doan phai thuc hién budc thong
qua Hoi ddng trong tai, néu budc nay that bai méi duoc thue hién cac buée dinh cong

Nhin tir goc d bao vé nguoi lao déng, chung ta thdy ring viéc phap luat lao dong sira
dédi, bd sung mot sé quy dinh vé giai quyét dinh cong nhim muc dich bao vé quyén dinh
cong cua ngudi lao dong, day la mot trong nhirng diém moi ndi bat cia Bo luat Lao dong
nam 2019. Viéc stra doi, bo sung nay nhim ting co hoi dinh cong hop phap cho ngudi lao
dong, tir 46 gop phan vao thing loi trong cudc d4u tranh gianh quyén lgi clia ngudi lao
dong. Tuy nhién, mat s6 quy dinh cia B¢ luat Lao dong ndm 2019 vé dinh cong va giai
quyét dinh cong van con mot sb bat cap, 1am anh huéng khéng nhd dén quyén cua ngudi
lao dong trong qua trinh d4u tranh voi ngudi st dung lao dong dé gianh lay quyén loi, su
cong bing trong méi quan hé lao dong.

“ Trin Thu Thay (2004), Nhu cau hoan thién phap luat vé dinh cong va giai quyét dinh cong ¢ nuéc ta, Tap chi
Nghién ciru 1ap phap, Ha Néi, so 5, thang 5, tr. 37.

#1 L& Hiru Viét (2019), Cho phép ngusi lao dong thanh 18p cac to chtc dai dién ngoai Cong doan, Béo Tién phong
online - Co quan trung uwong cua Doan TNCS Ho Chi Minh, https://www.tienphong. vi/kinh-te/cho-phep-nguoi-
lao-dong-thanh-lap-cac-to-chuc-dai-dien-ngoai-cong-doan-1499920.tpo, [truy cdp ngay 19/4/2020].

42 Khoan 2 Piéu 195 B luat Lao dong nam 2019.

3 Khoan 3 Diéu 206 Bo luit Lao doéng nam 2012.
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2. Bit cap cia céc quy dinh phap luit vé dinh cong theo phap luit Viét Nam

Dinh c6ng 1a quyén co béan cua nguoi lao dong, duoc Bg luat Lao ddng va cac vin ban
phap ludt quéc té ma Viét Nam tham gia, thira nhan. Phap luat chi phong ngira dinh cong bat
hop phap chir khong thé phong ngira dinh cong noi chung, vi d6 1a sy xdm pham quyén co ban
cua ngu’m lao dong Mic du da co nhiéu sira dbi, bd sung, tuy nhién B ludt Lao dong nam
2019 van con nhiéu quy dinh chua kha thi, anh huong dén quyén dinh cong cua nguoi lao dong
trén thue té, ngudi viét sé néu ra ba ndi dung bat cap co ban dudi day:

Thir nhdt, tranh chép lao djng tap thé vé quyén thi khong dwoc dinh cong

B¢ luat Lao dong nam 20 12 va 2019 déu xac dinh quyén dinh cong chi phét sinh ddi véi
tranh chap lao dong tap thé ve lgi 1ch45 B6 ludt Lao dong nim 2019 khong dua ra khdi niém
tranh chép lao dong tap thé vé quyén va tranh chap lao dong tap thé vé loi ich ma st dung
phuong phap liét ké céc truomg hop cu thé theo Khoan 2 va 3 Biéu 179. Viéc liét ké nay thoat
nhin ¢6 vé khic phuc duoc nhuge diém con thién vé "hoc thuat” va mang dam tinh “Iy thuyét™*
cua khai niém tranh chap lao dong tap thé vé quyén va vé loi ich tai Khoan 8 va 9 Diéu 3 Bo
luat Lao dong nam 2012.

Tuy nhién trén thyc té, viéc stra ddi, bd sung nay chi la thay déi nhiu vé cach dién dat tir
khai niém sang liét ké cac truong hop cu thé, nhu’ng theo Béo cdo cua B$ Lao dong - Thuong
bmh va X4 hoi thi trén thyc té, hau hét cac tranh chip lao dong tap thé lai thu'ong 1an 16n giira
quyen va lgi ich nén 1am cac ddi tuong tranh chap, cic co quan c6 thim quyen giai quyét tranh
chap gip nhiéu kho khan trong viéc lya chon co ché giai quyét tranh chap theo luat*’.

Thir hai, thoi diém nguoi lao déng cé quyén dinh céng la kha mugn, thu tuc ruom ra

Dinh cong 1a bién phap du tranh kinh té cua nguoi lao dong, cung glong nhu céac bién
phép déu tranh khéc, thai co, cach thuc tién hanh luon 1a nhimg yeu t6 quyét dinh théng loi nén
¢ hoan canh nao do, ngudi lao dong c6 thé lua chon dinh cong bt hop phap dé dam béo cho
thang lgi ctia minh. V&i nhan thie dé, cac quy dinh cua phap luat vé quyén dinh céng ¢ thé
han ché nhitng cuéc dinh cong bét hgp phap nhung loai trir n6 mot cach hoan toan khoi doi
song xa hoi 1a diéu rat kho thuc hién.

Mic du Hoi déng trong tai lao dong da dugc thanh 14p & 60 tinh, thanh phé cua Viét Nam
nhung chura hé ¢ mot vu viée ndo ma céc bén tranh chap dé nghj Hoi dong trong tai lao dong

* Luu Binh Nhudng (2005), Dy thao Phép 1énh thu tuc giai quyét cac cudc dinh cong: Pinh cdng va thu tuc giai
quyét dinh cong, Tap chi Nghién ciru 1ap phap, Ha Noi, s6 9, thang 9, tr. 02,

% Khoan 3 Diéu 206 B¢ luat Lao dong ndm 2012 va Khoan 2 Diéu 195 B6 luit Lao dong nam 2019.

* B¢ Lao dong - Thuong binh va Xa hoi, Bao cao Téng két thi hanh B luat Lao dong nim 2012, Ha Néi, ngay
31/01/2018.

7 B¢ Lao dong - Thuong binh va Xa héi, Bao cao Tong két thi hanh Bo luat Lao déng nam 2012, Ha Noi, ngay
31/01/2018.
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giai quyét*, Piéu nay vo hinh chung giup chung ta khang dinh rang tir khi B luat Lao dong
ndm 2012 c6 hiéu lyc thi hanh cho dén nay khong co6 vu dinh cong nao goi la hop phap ¢ Viét
Nam. Bai 1€, nguoi lao dong mudn tién hanh dmh cong thi phai tuan thu ding cic quy dinh
phap luét trong do pha1 trai qua giai doan yéu cau Hoa giai vién lao dong va Hoi ddng trong tai
lao dong giai quyet Quy dinh nay nhiam muc dich gitp cac bén tranh chép c6 thoi gian dé ty
thuong lugng va co gang dan xép cac bat dong dé dat dén mot giai phap hiéu qua, khong lam
glan doan quan hé hop tac gitta nguoi lao dong va nguoi str dung lao dong cling nhu nham han
ché hau qua vé kinh té, xa hoi do dinh cong gay ra.

Tuy nhién, dang tiéc 14 trén thuc té do hiéu qua hoat dong cia t6 chirc Cong doan va céac
co quan giai quyét tranh chép néu trén dan dén viéc cac tranh chap lao dong khong duoc giai
quyét k1p thoi, dung phap luat va diéu nay lai lam tang tinh d6i khang, birc xtc cua cac bén
tranh chép. Do d6, hiu hét cac cuoc dinh cong duoc tién hanh ngay, bo qua cac giai doan bat
budc. Mau thuin giira yéu cau cép bach cua ngum lao dong véi quy dinh phap luat chua phu
hop da dat ra mot doi hoi khach quan: can rat ngan thoi han giai quyét tranh chép lao dong theo
thu tuc hoa giai Va trong tai dé kip thoi giai toa bt dong giira cac bén, dong thoi tranh viée kim
ham qua lau quyén dinh cong cua nguoi lao dong.

Bo luét Lao dong nim 2019 da don gian hoa cac thu tuc va quy trinh tién t6i dinh cong.
Theo do, néu xay ra tranh chép lao déng, sau khi thuc hién budc hoa giai tai Hoa giai vién lao
dong ma bt thanh, cac to chirc dai dién cho ngudi lao dong, Cong doan co quyén chon budc
thong qua Hoi dong trong tai lao dong hodc td chure cac bude dé dinh cong °. Quy dinh nay cho
phép tap thé lao dong duoc lua chon céach thic glal quyét tranh chép, néu dai dién ph1a nguoi
lao dong am hiéu nhiéu vé phap luat lao dong thi tat nhién s& bo qua giai doan giai quyét tranh
chép tai Hoi dong trong tal lao dong vi ly do: vira mat thoi glan két qua hoa giai lai khong co
gia tri rang budc cac bén vé mat phép 1y. V6 hinh chung Hoi déng trong tai lao dong dugce thanh
lap & cac tinh thanh trén ca nudc lai tiép tuc roi vao 161 mon tir xua dén nay la chi c6 danh nghia
nhung khong hoat dong dugc trén thuc té. Liéu phap luat quy dinh ma khong ap dung dugc vao
cudc song thi gia tri cia phap luat duge minh ching ¢ ddu? Pay la cau hdéi ma cac nha lam luat
can quan tdm va tim huéng khic phuc.

Thir ba, to chirc Cong doan - mdt trong cdc chii thé linh dao dinh cong chiea thue su
hoat dong hiéu qua

Theo B6 luat Lao dong nam 2012, Cong doan la luc luong duy nhit c6 quyén t6 chirc,
lanh dao dinh c6ng. Tuy nhién, ching ta c6 thé nhan thy rang, chinh nguoi lao dong mdi la
chit thé dich thuc ctia quyén dinh cong, do d6 viée c6 dinh cong hay khong thi phai thudc quyén

*# Bo Lao dong - Thuong binh va Xa héi, Bao cdo Téng két thi hanh Bo luat Lao dong nim 2012, Ha Noi, ngay
31/01/2018.
¥ Khoan 2 Biéu 195 B6 luat Lao déng nam 2019.
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quyét dinh cta ngudi lao dong chir khong phai Cong doan. Diéu nay ciing c6 nghia, Céng doan
khong nén 1a diéu kién thiét yéu trong viéc té chirc va lanh dao dinh cong.

Khiac phuc nhuoc diém nay, B ludt Lao dong ndm 2019 da c6 mdt Chuong riéng quy
dinh v& T chirc dai dién nguoi lao dong tai co s¢ (Chuong XIII). Theo d6, T chirc dai dién
nguoi lao dong tai co so bao gdm Cong doan co s& va to chitc cia ngudi lao dong tai doanh
nghiép®'. Piéu 170 ctia Bo luat nay quy dinh: nguoi lao dong c6 quyén thanh lap, gia nhap va
hoat déng Cong doan theo quy dinh ciia Luat Cong doan hoic c6 quyén thanh lap, gia nhap va
tham gia hoat dong cua td chirc cua nguoi lao dong tai doanh nghi€p. Céc t6 chirc dai dién
ngudi lao dong binh ding vé quyén va nghia vu trong viéc dai dién bao vé quyén va lgi ich hop
phap, chinh déng ciia ngudi lao dong trong quan hé lao déng*2. Trong giai doan hién tai, Québc
héi giao cho Chinh phu chiu trach nhiém quy dinh chi tiét vé co cau to chirc, cac quy dinh ¢
lién quan dén t6 chirc cua ngudi lao dong tai doanh nghiép, con t6 chirc va hoat dong ciia Cong
doan co s& dugc thuc hién theo quy dinh cia Ludt Cong doan.

Luat Cong doan nam 2012 da quy dinh nhiing quyén han va nhiém vu cta té chire Cong
doan trong viéc bao vé quyén lgi cho ngudi lao dong. Theo d6, Cong doan cac cip dong vai tro
quan trong trong viéc dam bao quyén lgi ctia ngudi lao dong trong quan hé lao dong: 1a ngudi
dai dién cho tap thé lao dong, cung vdi co quan, to chirc hiru quan kiém tra, giam sat viéc thi
hanh phap luat lao déng, t6 chirc 1y y kién tap thé lao dong dé khoi xuéng, quyét dinh va lanh
dao cudc dinh cong. Néu t6 chirc Cong doan thuc hién duge chirc ning dai dién va bao vé ngudi
lao dong thi quy dinh trén s& gop phan quan trong vao viéc ngin ngira dinh cong xay ra, dong
thoi, hudng cude dinh cong dién ra theo diing phap luét, han ché thiét hai cho cac bén va xa hoi,
bao dam quyén dinh cong cua tap thé lao dong.

Tuy nhién, da s6 cac cudc dinh cong xdy ra trong thoi gian qua la tu phat, khéng do Cong
doan td chirc va lanh dao. Thuc té nay xuét phat tir cac 1y do: Céng doan chua duge thanh lap
trong nhidu doanh nghiép, nhét 1a cdc doanh nghiép c6 von dau tu nudc ngoai; ddi véi nhimg
doanh nghiép da thanh lap t6 chitc Cong doan thi t6 chirc nay ciing khong phét huy duge vai
tro bao vé quyén loi cua ngudi lao dong. Can by cong doan chua thuc sw doc 1ap voi nguoi su
dung lao dong vé mat kinh té va phép ly. Vi vay, ho thiéu nhiét tinh, chua manh dan dau tranh
v6i nguoi su dung lao dong dé bao vé cho ngudi lao dong. Mit khac, can bo Cong doan chua
nam vimg phap luat lao dong, chua c6 di uy tin dbi véi ca nguoi lao dong va ngudi st dung
lao dong. Nhimg vi pham phap luit ciing nhu tranh chip lao dong xay ra khong dugc t6 chuc
Cong doan can thiép va tham gia giai quyét kip thoi.

50 Tudn Hoéang (2010), Quy dinh vé dinh cong can thuc té hon, Thoi bao Kinh té Sai Gon, https://www.thesaigontimes.vn/
34356/Quy-dinh-ve-dinh-cong-can-thuc-te-hon.html, [truy cép ngay 20/4/2020].

5! Khoan 3 Piéu 3 B luat Lao dong nam 2019.

52 Khoan 3 Piéu 170 B¢ luat Lao dong nam 2019,
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