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TOM TAT:

Théong qua viéc nghién citu mot s6 tdc pham kinh dién vé 6 tung hinh sy ciia mot s6 qudc gia
trén thé gidi, bai vi&t néu khdi quat vé tic phdm, vé thi tuc khdng nghi phic thim va ggi md Iy
ludn cho viéc ti€p tuc hoan thién thd tuc nay trong t& tung hinh sy Viét Nam.

Tt khéa: khang nghi phic thim, chéng 4n, t6 tung hinh sy, tdc phim kinh dién.

1.Dat van dé

Trong t6 tung hinh sy, thi tuc khdng nghi phic
phim mang tinh phd bi€n va c¢6 mit trong hé
thdng tu phap ctia hiu hét cdc qudc gia. k€ cd
thudéc hé thong Thong luat (Common law) hay
Dan ludt (Civil law). Viéc nghién ctfu cdc tac
phdm ctia nwéc ngoai vé thi tuc nay gidp chiing ta
cé cdi nhin khdi qudt, ddnh gid xu huéng vé tha
tuc khdng nghi phiic thim.

2. Noi dung

Téc gia tap trung nghién citu cdc tac phim sau:

2.1. Nude My, cuon sach“Criminal procedure”
ctia John M. Scheb, II John M. Scheb

Gido su dai hoc Tennessee (2012) da trinh bay
cdc 1y thuyét tong qudt vé ting giai doan trong
hoat dong t& tung. tir diéu tra, truy t6 cho dén xét
XU, thi hanh 4n v.v... Cudn sich da dugc tdi ban
dén 1an thi 7 va dudgc coi nhu 1a mét trong nhirng
sdch nhap moén kinh dién vé Ludt TS tung hinh
su. Tai d@6. quy trinh khang nghi dugc trinh bay
dua theo hé thong quy dinh ctua phdp ludt Hoa

Ky. Mot diém ddng chd ¥ 14 cudn sdch da tng
k&t duge nhitng di€m co ban cla phdp ludt Hoa
Ky vé khing nghi. Chdng han, & Hoa Ky, viéc
khdng nghi cin phdi trdi qua mot phién xif c6 quy
mé nhd trude khi chinh thdc thue hién. Theo tdc
gid, “dd la mdt quy dinh mang tinh chiéu 1¢ (pro

formay) nhung lai cho tham phdn ¢6 co hgi xem xét

vé nhitng vdn dé dugc dua ra khdng nghi va ddnh
gid xem li¢u khdng nghi ¢é chudn xdc va cdn thiét
hay khéng”. Trong mot phan khdc, tac gid ciing
dua ra nhitng vin dé mang tinh thyc tién lién
quan dé€n khang nghi § Hoa Ky. Ching han, trong
nhitng thap ky gan ddy, thong thudng cdc vu
khing nghi thudng xoay quanh van dé vé giam
giit nghi pham. Nhin chung, véi tinh chdt mot
“gido khoa thu™ vé to tung hinh su. cudn siach di
tdng k&t va ggi md mot cdch tuong ddi co dong
vé phdp luit t6 tung néi chung va thi tuc khdng
nghindiriéng.

cudn “Criminal
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A. Strazzela, xuit ban nim 2011, 1a mot cong trinh
duge ddnh gid 1a da b sung mét cich siu sic
nhitng tai liéu gidng day vé thd tuc khing cio,
khdng nghi trong cdc vu dn hinh sy G cip tiéu bang
va lién bang (Hoa Ky). Cu6n sdch nay st dung cdc
¥ ki€n khoa hoc déng thési véi viée phan tich cdc
di€u ludt mang tinh hién dinh d€ cung cAp mot nén
tang vitng chic cho viéc ting cudng k¥ ning doc va
phan tich ban dn nhim tim ki€m nhitng ly thuy&t co
ban vé khdng cdo, khang nghi hinh su. Cudn sdch
bao gdm mot sd noi dung 16n nhu: muc dich cia
khdng cdo, khdng nghi, sy gidi han va diéu kién
clla quyén khdng cdo, khang nghi, va céc quyén
khic d6i véi bi cdo trong giai doan ban dn bi khdng
cdo, khdng nghi (quyén c6 luat sy, quyén dudc ghi
am 181 khai, quyén dudc bdo lanh v.v...) Bic biét,
cudn sach c6 mdt chuong chuyén siu vé khang nghj
(prosecution appeal), v6i diing t cdch la mot hoat
dong cia cd quan cong 6 va Viét Nam c6 nhiéu nét
tudng dong.

2.2.  Nudc Phdp, cuon sich “La nouvelle
procédure dappel” ciia Claude Brenner va
Nathalie Fricero

Cubn sdch duge viét bing ti€ng Phip va duge
tdi bdn hai 1an da trinh bay mot cdch cd ban vé thi
tuc khdng nghi méi nhit theo mot dao ludt nam
2009 ctia Phdp. Tai diy, cdc tdc gid trinh bay quan
niém chung vé hanh vi chéng lai ban 4n, tic 1a
khong c6 sy phan biét 16 rang gilta khdng cdo va
khang nghi. Viviy, cdc tdc gid nhin dinh ring cdc
hinh thite chdng 4n la rit da dang (diversité), bao
gdm: “hinh thirc thice hién boi tuyén b tir mor bén

(unilatégale), thuc hi¢n theo diéu 910 bo ludt t6

tung, hodic bdi yéu cau chung (requéte conjointe)’.
Nhu vdy, ¢6 th€ hinh dung riing, cich hi€u vé
khdng nghi néi riéng va chong 4n néi chung § Viét
Nam véi cdc nude 1a rat da dang, dii ring nudc
Phdp 1a ndi ¢6 cling chung hé thdng phép luit (civil
law) v6i ching ta va ban than Viét Nam ciing di
chiu anh hudng mét cdch siu sdc or hé théng phip
luat Phip.

2.3. Nude Nga, cuon sdach “International and
National Law in Russia and Eastern Europe

“Essays in Honor of Georges Ginsburgs” cua
nhom tic gid George Ginsburgs, Roger Stenson
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Clark, F. J. Ferdinand Joseph Maria Feldbrugge,
Stanistaw Pomorski.

Noi day da ching ki€n mot sy chuyén ddi hé
thong phdp ludt tif Lién bang X6 Viét v6i nhiéu
di€m tuong ddng vdi hé thong phdp ludt Viét Nam
ngay nay, c6 mot cong trinh mang tinh nghién citu
50 sdnh vé tong thé hé¢ thong nodi luat ciia Nea va
phuong Tay.

Trong cudn sdch ndy c6 nhic téi su cai cich tu
phdp clia Nga sau khi Lién bang X6 Viét sup d8.
V& véin dé khdng nghi, cudn sach xem xét né trong
twong quan véi vAn dé gidam doc viec xét xi
(judicial supervision) va coi viéc b sung tha tuc
khdng cdo, khang nghi néi chung vao bo luit t&
tung hinh sy Nga 1a mot di€m ddng mimng so véi
viéc duy tri ch€ d6 gidm déc thim tai diéu 462 cia
ludt nay. Cdc tdc gid cling ¢6 phan tich khd ky vé
moi quan hé gilta gidm d6c thim va chéng dn. Cu
thé, ho nhan dinh ring: “tiéu chuén khit khe nhit
ddi v6i phién toa hinh su khong phai 1a viéc phién
toa d6 mang tinh tranh tung (adversarial) hay thim
cliu (inquisitorial), ma la sy trinh bay bing ching
phdi mang tinh tranh tung: nhitng ngudi bi budc t6i
phdi c6 cd hoi d6i mat véi nhitng biing chiing chéng
lai ho va 6 cd hoi d€ cong khai tranh ludn. Theo y
ctia chiing t6i, diéu 50 Hién phap Nga méi chi cho
ngudi bi budc t6i quyén duge xem xét lai ban dn
ch khong phdi 1a quyén dudc xét x{t lan thi hai
mot cdch diy di”. Nhin chung, luin diém duoc
cudn sich dua ra 1a rit ddng hoc hdi bdi gitta Viét
Nam va nuéc Nga cling nhu Lién bang X0 Viét
trude kia 6 mot su gdn k€t khd chat ché, ngay cd
vé hé théng phép luat.

2.4. Nuge Anh, cuén sdach “Cases & Materials
on criminal law ” ciia Michael T. Molan

Téc phdm xudt bin nam 2005 va da dudc tdi ban
4 lan, trinh bay mdt cich khd cu thé vé& Luat TS
tung hinh sy cla nudc Anh. Cudn sich cung cip
nhitng tri thitc khd ¢d bdn vé ludt o tung hinh s néi
chung va khdng nghi néi riéng. Vi mot cach trinh
bay tuong doi rd rang va tdng quat, cudn sich cho
ngudi doc c6 thé ti€p can véi hé théng cdc quy dinh
vé khdng nghi mot cdch d& diang va trong d6 c6
nhi€u di€m c¢6 thé dp dung trong nhitng nghién citu
mang tinh so sanh. Chéng han, theo Luét Tu phédp
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hinh su 2003 ctia Anh, co quan cong & khdng dugc
khang nghi bin 4n ma & d6 bdi thim doan di tuyén
vO t0i d0i v&i bi cdo. Mot di€m dic biét clia hé
thong khang nghi & Anh dudc chi ra trong cubn sdch
12 mic du khong dugc khdng nghi theo thd tuc
thong thudng d6i vdi bddn 4n tuyén vo tdi nhung
trong cdc trudng hop dic biét khi c¢6 bing ching
méi thi ngudi ditng ddu cd quan cong 3 81 cao
(Director of public prosecution) cé thé khéng nghi.
Nhung cuén sich ciing chi ra s8 lugng cdc vu viée
nhu vay la rit it. V& cd bén, ndi dung lién quan dén
chéng 4n hinh sy (bao gdm c& khang cdo, khdng
nghi) dugc trinh bay & muc 1.8 Criminal appeals.
Trong muc nay, sau phin 1.8.1 va 1.8.2 rinh bay vé
khing cdo (defendant appeals), tdc gia danh 4 phan
ti€p theo d€ phan tich vé cdc géc do cha khing
nghi. Bao gdbm:

“1.8.3 Phuong thirc khdng nghi - Khdng nghi
chéng lai mot phdn quyét ciia thdm phdn...

1.8.4 Phuong thitc khdng nghi - khdng nghi vé
mét quan diém phdp ludt (apoint of law) (Thuong chi
xudt hién trong nhitng bdn dn cé sy gidi thich phdp
ludit ciia cdc nude theo truvén thong tén trong va dp
dung dn 1¢ nhu Anh, MY)

1.8.5 Phuong thitc khdng nghi - khdng nghj vé
mot hinh phat qud khoan hong (over-lenient)...

1.8.6 Phuong thitc khdng nghi - Khdng nghi
chéng lai mét bdn dn tuyén vo 1oi.”

Nhu vdy, cch thic ti€p cin clia cudn sach vé
khing nghi 13 theo muc tiéu va doi tugng cta hanh
vi khdng nghi. Py 1a mot cich té€p cin ding hoc
hdi nhim phin loai khdng nghi trong nghién cttu cd
vé 1y luan 1an thyc tién.

2.5. Nude Uc, cudn sach “Public prosecutions in
Australia: Law, policy and practice” ciia tdc gia
Chris Corns.

Téc phim xudt bin nim 2014 cho thdy mot
khung ki&n thifc tuong doi day di vé hé thdng cong

TAILIEU THAM KHAO:

t8 & Uc, wrén khia canh phdp 1y va thuc tién. Xuit
phat tir géc dd nay, cudn sdch phan tich cic y&u 6
thudc vé 5 chitc, nhiém vu va quyén han clia co
quan cong t& & Uc, trong d6 ¢6 ndi dung lién quan
dén khang nghj vdi tu cich mot quyén clia cd quan
nay. Tdc gid trinh bay khdng nghi & mdt chuong
riéng (Chuong 10). Pic biét, quyén khdng nghi
ludn di cling vdi nghia vu cdng bd (prosecution
disclosure obligations). Diéu nay c6 nghia 1a bén
canh quyén dudc khang nghi thi co quan cong &
phai ¢6 trach nhiém cung cip cho bén g& toi nhitng
cin cif ddy du cha sy khdng nghi ma bén cdng t0
dang nim giit, ddng thdi ddm bdo bén gd 101 c6 du
thdi gian d€ nghién cifu cin c d6 cling nhu thu thap
va b8 sung nhitng biing ching khac. Cach ti€p cin
quyén - nghia vu nay cho ching ta mot bai hoc
quan trong trong viéc hoan thién phdp ludt Viét
Nam vé khdng nghi trong t6 tung hinh sy.

Nhin chung, cdc cong trinh nghién ctu dudi
dang sich chuyén khdo néu trén khong tip trung
vao riéng ché dinh khdng nghi theo thi tuc phic
thdAm trong t6 tung hinh sy ma thudng nghién cu
chung trong mot chinh thé rong 16n hon, ching han
nhur khdng cdo, khang nghi néi chung hay toan bd
nganh luit hinh sy, 8 tung hinh sy. Bing céch
nghién ctiu truc ti€p hoic gidn ti€p vé ch€ dinh xét
xr phic thim, khang nghi phdc thim (chéng 4n)
dudi nhitng géc do ti€p can khdc nhau, nhu di tim
bdn chat, cd s&, muc dich, ¥ nghia cda khdng nghi
phiic thim, so sanh ché dinh khang nghi phic tham
clia mot s6 nude trén the gidi... dd ggi m& phin ndo
nhitng vin dé mang tinh Iy ludn xung quanh thi tuc
khdng nghi phiic thim. Viéc nghién ctu céc tdc
ph?fm néu trén 1a can thi€t cho viéc nhin nhin xu
hudng thé gidi, ti€p thu tinh hoa dé ti€p tuc hoan
thién thii tuc khang nghi phiic thim hinh sy giita bdi
canh Viét Nam thuc hién Chién luge cai cdch tr
phap trong giai doan mdi M
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ABSTRACT:

By analyzing some famous cases about criminal proceedings of some countries around the
world, this paper presents briefs and appellate procedures of these cases, thereby proposing
some recommendations for perfecting the appellate procedures of Vietnam.
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