TOI DUA HOI LO THEO CONG UGC CHONG THAM NHUNG
VA QUY DINH CUA BO LUAT HINH SU VIET NAM

TRAN THINGOC KIM*

B ludt hinh sy ndam 2015, stta d6i, bo sung ndam 2017 (goi tit la BLHS nim 2015) ra
doi da thé hién dugc nhiéu yéu cau vé ndi lugt héa Cong wdc ciia Lién hop qudc vé chong
tham nhiing (goi tit la Céng uéc UNCAC) doi véi toi pham tham nhiing. Tuy nhién, cdc
quy dinh trong BLHS ndm 2015 vé t¢i dua hoi 1§ (Diéu 364) chi mdi tuong thich dugc mot
phin cdc yéu ciu hinh sy héa toi pham tham nhiing theo Cong wéc UNCAC. Do dd, viéc
tiép tuc nghién citu nhdam hodn thién cdc quy dinh ciia BLHS ndm 2015 vé ti pham nay
trén co so yéu ciu ciia Cong uéc UNCAC ld yéu cdu cin thiét.

Tir khéa: Tgi dua héi 19, Cong wéc UNCAC, BLHS nim 2015, chéng tham nhiing.

Ngady nhan bai: 01/3/2021; Bién tdp xong: 30/3/2021; Duyét dang: 09/4/2021

The 2015 Penal Code, amended and supplemented in 2017 has internalized many
regulations of the United Nations Convention against Corruption (UNCAC). However,
its provisions on bribery on Article 364 are only partially compatible with the
requirements of criminalizing corruption crimes under the UNCAC. Therefore, based
on the requirements of the UNCAGC, it is necessary to continue perfecting the 2015

Penal Code’s provisions on this crime.

Keywords: Crime on bribery, UNCAC, the 2015 Penal Code, corruption prevention.

1. Van dé hinh sy hoa hanh vi dwa héi
16 theo UNCAC

1.1. Nhitng yéu ciu cé tinh chdt bt budc

Cdng wéc UNCAC dét ra cho cac qudc
gia thanh vién nghia vu hinh su hoa cac
hanh vi héi 16 gom héi 1 cong chire qudc
gia, hoi 10 cong chitc nuwdc ngoai hoac
cong chtre cta td chiic qudc t€ cong, hoi 16
trong khu vy tu. Trong do, hanh vi dua
hdéi 16 trong Cong wéc gom HGi 10 cong
chitc qudc gia (Biéu 15), Hoi 16 cong chirc
nudc ngoai va cong chire to chic qudc té
cong (Diéu 16).

- Yéu ciu vé chu thé: Nguoi dua héi 10
trong quan hé héi 16 theo quy dinh cua
Cong uwdc UNCAC c6 thé la bat ky ca
nhan, t0 chitc nao mudn truc loi ttr hanh
vi ctia nguoi nhan héi 16. Cong wdc xac
dinh d6 c6 thé la bat ky nguoi nao da cé
hanh vi htta hen chao moi cho mot 1oi ich
khong chinh dang d6i véi nguoi nhan hoi
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16 khong phu thudc vao dia vi phap ly cta
ho. Cong woc con quy dinh phap nhan
cting c6 thé'la cha thé cua toi pham héi 19.
Néu nguoi pham t6i duwa hodc nhan hoi
16 hanh dong vi l¢i ich cia phdp nhan va
nhan danh phdp nhan, trach nhiém hinh
sw ctia phép nhan sé dwoc dat ra d6i véi
phap nhan d6. D6 chinh la nguoi ding
dau cua t6 chic dai dién cho phap nhan
hodc ¢ quyén quyét dinh nhan danh
phép nhan hodc quyén kiém soat cac hoat
dong trong phap nhan.

- Yéu ciu vé t0i pham héa hanh vi diea hoi 1§

Theo quy dinh tai Diéu 15, cac qudc
gia thanh vién phai xdc dinh hanh vi vi
pham hinh su sau day: Hoéi 160 chu dong,
dwoc dinh nghia 1a 10i hita, dé nghi hoac
dua dén cho mdt cong chirc qudc gia mot
moi loi khong chinh dang dé hanh dong

* Thac s, Phé truong khoa Ludt, Truong Pai hoc Da Lat
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hodc khong hanh déng trong cac van dé
lién quan dén cong vu. Phap luat bat budc
phai thuee hién quy dinh nay'. Vé hanh vi
dua hoi 19 (h6i 19 cha dong), day la hanh vi
hira dwa hoi 10, dua ra 101 moi hoi 10 hoac
dwa ctia héi 10. Hanh vi hira dwa hoi 10 1a
hanh vi nguoi pham ti dwa ra 1oi cam két
s€ trao cua hoi 19 sau hodc truong hop ¢
mot thoa thuan gitra nguoi dwa hoi 19 va
ngudi nhan héi 16 rang nguodi dua hdi 16
sé trao ctia hoi 10 sau. Dua ra 101 moi hoi
16 bao gobm nhiing treong hop ma trong
do, nguodi dua hdi 16 thé hién san sang dwa
cua hoi 1§ vao bat ky thoi diém nao. Pua
ctia hoi 10 bao gom treong hop nguoi duwa
ho1 10 thiee hién hanh vi trao ctia hoi 10 cho
nguoi nhan héi 16 véi sy thoa thuan trudce
hoac khong. Theo quy dinh cia Cong udc,
hanh vi dwa hoi 16 hoan thanh khi nguoi
c6 chitc vu quyén han nhan thiee duoc su
ton tai ctia 10 hita dwa hoi 16 hodc 101 hoi 10
hodc cta héi 160 da dwoc chuyén téi nguoi
nay bat ké nguoi nay ¢ chap nhan 1oi moi
hodc ctia hoi 16 d6 hay khong. Vi hanh vi
bao gom cac truong hop chi dua héi 19,
nghia la, bao gém ca cac treong hop khong
duoc chap nhan va do dé khong thé anh
huong dén hanh vi, nén mai lién hé phai
la bi cdo khong chi ¢6 y dinh dwa héi 16
ma con anh hudéng dén hanh vi ctia nguoi
nhan, bat ké diéu nay c6 thuc su dién ra
hay khong?. Cong wdc khong doi hoi hanh
vi nhan hoi 16 va dwa hdi 16 khéng can c6
su thoa thuan trudce cia nguoi nhan hoi 16
va nguoi dua hai 16.

Dai véi hanh vi hai 1 cong chite nuwde
ngoai hodc cong chirc cta to chic qudc
t€ cong, theo quy dinh tai doan 1 Diéu 16
cua Cong udc, cac quic gia thanh vién
phai xem xét mot hanh vi 1a t6i pham khi
hanh vi d6 dwgc thuc hién mot cach 6y,

! United Nations Office on Drugs and Crime
(UNODCQ), Legislative guide for the implementation
of the United Nations Convention against corruption,
United Nations, New York, 2006, doan 183 trang 62.
2 UNODC, tldd, 2006, doan 193 trang 64.
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la 101 hta hen, dé nghi, dwa ra mot moi
loi khong chinh ddng cho cong chitc nwde
ngoai hodc cong chic ctia td chirc qudc
t€ cong mot cach truc ti€p hoac gian ti€p
cho chinh ban than cong chttc d6 hodc cho
nguoi khag, td chic khac dé cong chire do
hanh dong hodc khong hanh dong trong
pham vi cong vu cua ho nham duy tri hoat
dong hodc moi loi khong chinh dang lién
quan dén viéc tién hanh hoat dong qudc
té®. Theo hudéng dan lap phap Coéng wdc
cua UNODC, t6i pham nay twong tw voi
hanh vi dwa hdi 10 (héi 16 cha dong) ¢ Diéu
15 Cong wéc UNCAC. Diém khac nhau la
O diéu luat nay, hanh vi dwa héi 10 la dua
cho cong chitc nedc ngoai hay cong chtrc
cua t6 chirc qudc t€ cong, thay vi la cong
chitc quoc gia. M6i lgi khong chinh dang
hodc hoi 1o phai lién quan dén hoat dong
kinh doanh qudc t€, bao gom ca viéc cung
cap vién trg qudc té. Néu khong, tat ca cac
yéu t& bat budc ctia hanh vi pham t6i (htta
hen, cung cap hoac cho), ban chat ctia moi
loi khong chinh dang va yéu t6 khach quan
hodc chti quan bat budc van giong nhuw md
ta o trén*. Cong wdc UNCAC khong quy
dinh vé hau qua ctia hanh vi dwa hoi 19, chi
can thuce hién hanh vi dua hoi 10 1a da du
yéu td cau thanh hanh vi dwa héi 19. Cta
hdi 16 dugc xac dinh ¢ day o thé'la loi ich
vat chat hodc loi ich phi vat chét va cling
khong can phai xac dinh gia tri ctia hoi 10.
Viéc xac dinh gia tri ctia hoi 16 la bao nhiéu
d€ c6 thé cdu thanh t6i pham tuy thudc vao
luat phap qudc gia thanh vién.

- Yéu ciu vé 16i: Hanh vi héi 1 theo quy
dinh cua Cong wédc UNCAC duoc thuc
hién boi 16i ¢6 y. Nhu vay, nguoi dua hoi
16 nhan thitc 16 hanh vi ctia minh la pham
t0i, mong mudn thyc hién hanh vi pham
toi cua minh dén cung. Trong truong
hop vi vé y ma dua hoi 1§ thi khong du
yéu t6 cau thanh toi pham t6i hoi 16 theo

¥ UNODG, tldd, 2006, doan 205 trang 66.
* UNODC, tldd, 2006, doan 208, trang 67.
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quy dinh cta Cong wdc UNCAC. Nguwoi
pham t6i phai nhan thitc duoc rﬁng ho
dang ti minh hodc thong qua nguwoi khac
thue hién toi pham vé hoi 19, ho phai thay
truede diéu d6, hanh ddong mot cach cé chu
y, nguoi pham t6i phai mong mudn va
quyét dinh thuc hién t0i pham dén cung.
Ngoai ra, Cong wdc ciing quy dinh 15i cd
y d6i véi tat ca cac yéu t6 khach quan ctia
t0i pham. Diéu d6 c6 nghia la nguoi pham
t0i khong chi mong mudn thuc hién hanh
vi duwa va nhan héi 10 ma con mong mudén
hanh vi lam hodc khong lam mot viéc ctia
nguwoi nhan hoi 10 xay ra dé€ dem lai loi ich
cho nguoi dwa héi 19.

1.2. Nhiing yéu cdu mang tinh tiy nghi

- Yéu cdu vé toi pham héa hanh vi hoi 1§
(biéu 16(2), biéu 21 Cong udc UNCAC)

Cong wdc UNCAC quy dinh tdi pham
hoa d6i véi hanh vi nhan héi 10 ctia cong
chirc nede ngoai va cong chire cua td chire
quéc t&€ cdng, cling nhw hanh vi dwa héi 16
cho cong chitc nedc ngoai va cong chirc
cua to chirc qudc t&€ cong la yéu cau tuy
nghi. Cac qudc gia thanh vién can nhic tdi
pham hoa yéu cau nay trén co s6 phu hop
v6i ludt phép cua qudc gia minh.

Déi véi Toi hoi 10 trong khu vee tw, céc
qudc gia thanh vién phai can nhac hanh vi
sau la toi pham: Hta hen, chao moi hay
mang dén mot 1oi ich khong chinh dang
mot cach tryec tiép hay gian ti€p cho nguoi
diéu hanh hay lam viéc cho t6 chtrc thudc
khu vuc tw vi 1gi ich cta chinh nguwoi do
hay ctia nguoi hodc t6 chirc khac, dé nguoi
do vi pham nhiém vu cia minh bf?mg cach
lam hodc khong lam mot viéc gi (doan (a)
biéu 21 Cong wéc UNCAC)®.

- Yéu ciu vé chu thé: Nguoi thuc hién
hanh vi h6i 16 cha dong 1a bat ky ai. Cong
wéc UNCAC ciing nhu huéng dan lap
phép cua Coéng wdc khong giai thich thé
nao la khu vuyec tu. Vay khu vuc tw c6 thé
hiéu la khu vyce tw nhén, trong tiéng Anh

> UNODG, tldd, 2006, doan 266, trang 79.
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la “Private Sector”. Khu vwec tir nhian la mot
phéan cta nén kinh t€ duwoc diéu hanh boi
cac ca nhan va doanh nghiép hoat dong vi
muc tiéu loi nhuan, khong do Nha nudc
kiém soat. Do d0, khu vuc tw nhan bao
gom tat ca cac doanh nghiép hoat déng vi
muc tiéu 1oi nhuan, khong thudc quyén s
httu hodc diéu hanh cta Chinh phu®.

- Yéu ciau vé tji pham héa hanh vi dwa hoi
16 trong khu viee tie: Cac yéu t& bat budc ctia
hanh vi nay la hita hen, dé nghi hodc dwa
vat nao dé cho mot nguoi diéu hanh hoac
lam viéc cho mot to chirc thudc khu vuee
tw. Hanh vi pham tdi phai bao gom ca cac
treong hop ma vat dung dé hoi 1o khong
chi la mot mon qua hoac moét vat hiru hinh
nao do dwgc dua ra. Vi vay, mot méi loi
khong chinh dang c6 thé la vat httu hinh
hoac vo hinh, cho du la vat chat hay phi
vat chat’. Mai loi khong chinh dang nay
khong nhat thiét phai dugc trao ngay lap
tiec hoac truc ti€p cho mot nguoi diéu
hanh hodc lam viéc cho mot to chitc thudc
khu viee te nhan. N6 ¢é thé duoc hira hen,
dé nghi va dua ra mot cach truc ti€p hoac
gian ti€p. Mot mén qua, sw nhuong bd
hodc lgi ich khac cling c¢6 thé duoc dwa
cho mdt s6 nguoi khac nhu nguoi than
hodc mot td chirc chinh tri. Luat cia mot
s0 qudc gia co thé bao ham ca 101 hta va
loi dé nghj theo cac diéu khoan lién quan
dén viec cd gang thuc hién hanh vi héi 10.
Trong treong hop khong phai nhu vay,
can xac dinh cu thé viéc htta hen (ngu
y thdéa thuan gitta nguoi dwa hoi 1o va
nguoi nhan hoi 10) va dé nghi (khong ngu
y thoa thudn cua nguoi nhan hoi 16). Moi
loi khodng chinh dang hodc hdi 16 phai lién
quan dén nhiém vu cta nguoi dé®. Trong
treong hop nguoi diéu hanh hoac lam
viéc cho mot td chuc trong khu vuc tw

¢ Jim Chappelow, What is the Private Sector? Truy
cap tai https://www.investopedia.com/terms/p/
private-sector.asp vao ltic 22h00 ngay 21/8/2020.

7 UNODC, tldd, 2006, doan 301, trang 85.

8 UNODC, tldd, 2006, doan 302, trang 85.
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khong nhan hodc khong chap nhan hoéi 16
thi hanh vi dua héi 16 cling van bi coi la
toi pham”.

- Yéu ciu vé 16i: Hanh vi dwa hoi 16 dwoc
thuc hién véi 16i 8 y. Muc dich ctia nguoi
nhan hoi 16 1a doi héi hodc chap nhan maoi
loi khong chinh dang vi pham nghia vu
cua ho, trong qua trinh hoat dong kinh t€,
tai chinh hodc thuwong mai'.

2. Nhitng twong dong va khac biét vé
toi dwa hdi 16 theo B luat hinh su Viét
Nam véi quy dinh caia UNCAC

2.1. Vé diém tuong dong

* D61 v6i yéu ciu bt budc

Quy dinh cua BLHS Viét Nam vé t0i
dwa hoi 16 cling da dwoc ndi luat héa
kha day du theo yéu cau cua Cong wdc
UNCAC (biéu 15, 16(1)).

Vé ddu hiéu chi thé cia toi pham: Cong
wéc UNCAC ciing khong quy dinh cu thé
chu thé phai c6 dau hiéu dac biét gi, nhu
vay c6 thé hiéu la bat ki ai cing c6 thé trd
thanh cha thé caa téi pham dwa héi 10.
Tai khoan 1 Biéu 364 ciia BLHS Viét Nam
cing quy dinh chu thé cta toi dwa hoi 10
la cht thé thuwong, nghia la bat ky ai cé
ndng lwc trach nhiém hinh sw va dat do
tuoi theo luat dinh. Pay dwgc coi la diém
twong dong gitta BLHS nudc ta va Cong
uwdc UNCAC vé chu thé ctua toi dwa hoi 10.

Vé diu hiéu hanh vi cuia tOi dwa hoi 19: Diéu
15(a) ctia Cong wdc UNCAC da duwoc ndi
luat hoa thanh Diéu 364 BLHS nam 2015.
Cu thé, hanh vi hta dwa hoi 16, chao moi
hdi16 hay cho ctia h6i 19, truc tiép hay gian
ti€p theo quy dinh ctia Cong wéc UNCAC
cing dugc quy dinh tai khoan 1 la “o
dang truc ti€p hay qua trung gian da dua
hodc sé dwa...”. Hanh vi dua hoi 10 cho
cong chirc nudc ngoai hodc cong chirc cua
to chirc quoc t€ cong tai Diéu 16(1) Cong
uwoc UNCAC quy dinh tai khoan 6: Hanh

? UNODC, tldd, 2006, doan 303, trang 86.
10 UNODC, tldd, 2006, doan 305, trang 86.
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vi da dua hoi 16 nghia 1a hanh vi da dua
mot loi ich khong chinh dang (loi ich vat
chat c6 gia tri tir 02 triéu dong trd 1én hoac
loi ich phi vat chat) cho nguoi c6 chire vu,
quyeén han hodc nguoi khac hodc t6 chic
khac dé€ nguoi ¢ chirc vy, quyén han lam
hoac khong lam mot viéc vi 1gi ich hoac
theo yéu cau ctia nguoi dua hoi 19.

Hinh thttc da dwa hoi 16 khong quan
trong, c6 thé dua truc tiép hodc dwa qua
trung gian, c6 thé thé hién & qua tang, qua
biéu, hodc cac loi ich phi vat chat khac.
Tuy nhién, viéc quy dinh “da dwa” vo
hinh chung da bo qua yéu t6 “dang dua”
hdi 19, vi du: Hai bén nguoi nhan hoi 19 va
nguoi dua hoi 16 dang trao va nhan caa
hoi 10 thi hanh vi trén ¢ bi xem la toi dua
hoi 16 hay chua? Trén thuc t€, hanh vi nay
van bi coi 1a du yéu to cau thanh toi dua
hoi 10 vi da c6 nhiéu vu an xay ra, viéc bat
qua tang hanh vi dwa va nhan héi 16 van
bi xtt ly 1a tdi pham da hoan thanh. Nhu
vay, quy dinh hanh vi dwa héi 10 la “da
dwa” liéu c6 phut hop? Ngay trong khoan
6 Diéu 364 BLHS nam 2015 quy dinh vé
hanh vi dwa héi 1o cho cong chitc nuéce
ngoai va cong chiic cta to chirc qudc t€
cong thi hanh vi khach quan lai la hanh
vi “dwa hodc sé dwa hoi 10”7, trong khi do
trong cau thanh co ban tai khoan 1 Diéu
364 BLHS nam 2015 lai quy dinh la “da
dwa hoac sé dua”. Do do, hai quy dinh
nay ro rang da thé hién sy khong hop ly
trong diéu luat.

Hanh vi “sé dwa” héi 10 cling dwoc
xem la théa thudn gitta nguoi nhan hoi
16 va nguoi dua hoi 16 vé viéc sé dwa mot
loi ich khong chinh dang. Twong tu nhw
hanh vi “sé nhan” héi 16, téc gia cho rang
“sé dua” hoi 10 1a hanh dong xay ra trong
twong lai va la két qua cua hanh vi cu thé
da thuc hién (thoa thuan, hira hen). N6 la
dau hiéu phan anh y thic chtt quan cua
ngwoi dua. Theo quy dinh cua Cong uwdc
UNCAGC, hanh vi dwa h6i 10 la “htta hen,
dé nghi hay mang dén” ch khong quy
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dinh 1a “sé dua”. Vi vay, can ¢ su thay
do6i trong stt dung cum tir “sé duwa” hoi
16 cho phtt hop, c6 thé thay bang “hita
hen dwa” hay “thoa thuan dwa”. Vay toi
pham sé dugc coi la hoan thanh trong
treong hop nay la tai thoi di€ém nao? D6
chinh 1a thoi diém nguwoi nhan hoi 16 va
nguoi dua hoi 1o dat dwoc sy thoa thuan
sé dua hoi 10, khong nhat thiét phai sau
khi nguoi nhan héi 10 lam hoac khong
lam mot viéc vi lgi ich hodc theo yéu cau
cua nguoi dua hoi 16.

Mt khac, trong tdi nhan héi 1o thi chu
thé cua toi nhan hdi 16 1a ca nhan nhung
trong t0i dwa hoi 19 thi viéc dwa hoi 16 la
ca nhan hodc phap nhan. Liéu quy dinh
nay ctia BLHS vé tdi dua héi 10 ¢6 mau
thuan véi téi nhan héi 10? Bén canh d6,
khi quy dinh hanh vi da dwa hodc sé dua
héi 16 cho “ngwoi c6 chire vy, quyén han
hodc nguoi khac hodc t6 chac khac”,
nhung khi quy dinh d€ chu thé d6 lam
hodc khong lam mot viéc vi lgi ich hoac
theo yéu cau cua nguoi dwa hdi 10 thi chi
quy dinh 1a “nguoi c¢é chic vy, quyén
han”, vay con “nguoi khac hoac to chirc
khac” trong viéc nhan hoi 16 nay nhu thé
nao, ho lam hoac khong lam mét viéc vi
loi ich hodc theo yéu cau cuia nguoi dwa
hoi 16 thi nguoi dwa hdi 16 da dwa hoac sé
dwa héi 16 cho ho nhdm muc dich gi? Quy
dinh nay da boc 16 diém mau thuan ngay
trong diéu luat.

Vé van dé loi ich vat chat co gia tri
ttr 02 triéu dong trd 1én hoac loi ich phi
vat chat. Trong thuc tién, nguoi dwa hoi
16 lam twdng ngwoi nhan hoi 10 1la nguoi
co chtrc vy, quyén han ma dwa hoi 19, vi
du nhuw bi ltra d6i ma dwa hoéi 16 nhung
nguoi nay khong cé kha nang lam hoac
khong lam mot viéc vi loi ich hodc theo
yéu cau cua nguoi duwa héi 16 thi hanh vi
nay co bi coi 1a pham t6i dua hoi 16 hay
khong? Hanh vi nay van ciu thanh toi
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dwa hoi 10 da hoan thanh'!. Boi 1é, theo
quy dinh caa BLHS nam 2015, hanh vi
dwa hdi 16 va nhan hoi 16 1a hai tdi pham
doc 1ap, khong nhét thiét phai c6 hanh
vi nhan hoi 16 mdi ¢6 hanh vi dwa hoi 10.
Khi dua mot loi ich khong chinh dang thi
nguoi duwa hoi 16 nghi rfmg nguoi nhan
hoi 16 c6 kha nang lam hodc khong lam
mot viée vi lgi ich hodc theo yéu cau cua
minh, chinh vi thé hanh vi dwa hoi 10
trong treong hop nay da du yéu td cau
thanh toi duwa hoi 16. Ngoai ra, viéc dua
hoi 16 trong truong hop “tang qua ta on”
khong bi coi 1a pham t6i dwa hoi 19, gitra
nguoi tdng qua va nguoi nhan qua khong
c6 su thoa thuan ciing nhu khong gan
véi chtre vu quyén han cta nguwoi nhan.
Nguwoi nhan qua trong treong hop nay
khong loi dung chttc vy, quyén han cta
minh d€ lam hoac khong lam mot viéc
theo yéu cau hodc vi loi ich cua nguoi
tdng qua, ¢ day khong c6 sy hita hen sé
tra on hay bat ky diéu gi.

biéu nay cting phu hgp véi Luat hinh
sw cia mot sO qudc gia, vi du nhw Hoa Ky
c6 quy dinh dwa héi 16 1a hanh vi truc tiép
hodc gian tiép dua, dé xuat dua hay hitra
hen dwa bat ky loi ich vat chat nao cho
vién chirc nha nude hodc nguoi dugce bau
la dwa bat ky loi ich vat chédt nao cho vién
chtrc, ca nhan hay t6 chirc khac2. Chinh
vi quy dinh dua hoi 16 la phai c6 s thoa
thuan nén Luat hinh syt Hoa Ky cling cho
thdy néu do la tang qua hoac hdi 16 ta on sé
khong coi 1a pham t0i dwa hoi 16. T6i pham
hoan thanh khi nguoi dwa hoi 16 dua yéu
cau va nguoi nhan chap nhan yéu cau dé
cua nguoi dua hdi 16. Tuy nhién, rat khé
xac dinh thé nao la “sé dua” hoi 10 vi thuc
t€ hanh vi nay chwa xay ra. Diéu nay c6 thé
bi nham 14n 14 thude treong hop “hoi 10 ta
on”, tir d6 dan dén viéc bo lot toi pham.

" Trinh Tién Viét, T6i dwa hoi 1§ trong B ludt hinh sw
nam 1999, Tap chi Kiém sét, s6 22 (11-2006), trang 45.
12 Piéu 201(1(b)), B6 luat hinh sy Hoa Ky.
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Vé khai niém “méi loi khong chinh
dang” cua hanh vi tham nhiing duoc
dé cap trong Cong wéc UNCAC la phu
hop véi quy dinh cua BLHS 2015. “M6i
lgi khong chinh dang” trong Cong woc
UNCAC duoc hiéu la loi ich vat chat (tai
san, cac loi ich vat chat khac) va loi ich
phi vat chat (dwgc khen, phong tang cac
danh hiéu cao quy, thang chttc, cho quan
hé tinh duc...), ddng san hay bat dong
san, httu hinh hay v hinh, va cac van ban
phap ly hay gidy to chitng minh quyén s¢
htru hodc 1oi ich d6i vdi tai san d6". Trong
khi d¢6, BLHS nam 2015 cling quy dinh d61
twong ctia hanh vi tham nhiing bao gom
tién, tai san' hoac loi ich vat chat khac
va loi ich phi vat chat. Nhu vay, theo quy
dinh cia BLHS nam 2015, loi ich khong
chinh dang cting bao géom ca loi ich vat
chat va lgi ich phi vat chat.

Vé quy dinh nguoi dwoc hudng loi ich
khi thuc hién cac hanh vi lién quan dén
tham nhting, theo Cong wdc UNCAC co
thé la cong chirc nha nwéc hodc la mét ca
nhan, t0 chitic khac. Trong khi do, BLHS
nam 2015 cting quy dinh nguoi dwoc
hwong loi trong cac tdi pham vé tham
nhiing la nguoi c6 chirc vu quyén han,
nguoi khac hodc td chirc khac. Vé nguoi
dwoc hwdng loi ich khi thiee hién cadc hanh
vi lién quan dén tham nhiing, Cong wdc
quy dinh d6 c6 thé'la chinh ban than cong
chtc nha nudc hodc 1a mot cd nhan, td
chttc khac; va BLHS nam 2015 quy dinh
ngroi dugc huong 1oi la nguwoi cd chire vu
quyén han hodc nguoi khac hodc td chire
khac. Nhu vay, hai quy dinh nay co ban
da dap tng duoc yéu cau ctia Cong wdc.

* D61 vdi yéu cdu mang tinh tiy nghi

Hanh vi dwa héi 10 trong khu vuc tw
quy dinh tai DBiéu 21 Cong uéc UNCAC
da duoc toi pham hoa tai khoan 6 Biéu
364 BLHS nam 2015.

13 Piéu 2(d) Cong uéc UNCAC
4 Piéu 105 BO luat dan sy ndm 2015
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Vé ddu hiéu chii thé: Nguoi thuc hién
hanh vi héi 1 chu dong (dwa hai 10) 1a bat
ky ai. Quy dinh nay da dwoc t6i pham hoa
tai khoan 6 Diéu 364 BLHS ndm 2015; theo
do, chu thé thuc hién hanh vi nay la chu
thé thuong, bat ky ai. Quy dinh nay dwoc
coi la phu hop v6i quy dinh tai Diéu 21(a)
Cong woc UNCAC.

Vé ddau hiéu hanh vi: Hoi 10 cha dong
(dwa hoi 19), theo quy dinh tai Diéu 21(a),
cac yéu to bat budc ctia hanh vi pham toi
nay la hita hen hodc dwa mot loi ich khong
chinh dang, truc ti€p hay gian ti€p cho méot
nguoi diéu hanh hodc lam viéc cho mét to
chtrc thudc khu viee twe. Trong khi do, quy
dinh vé hanh vi dwa hoi 10 ciia BLHS nam
2015 1a hanh vi da dwa hoac sé dua hoi 10
truee tiép hay qua trung gian. Loi ich khong
chinh dang theo quy dinh ctia Cong woc
UNCAC 1a loi ich vat chat hodc loi ich phi
vat chat, duoc coi la phtu hop véi quy dinh
ctia BLHS ndm 2015 vé ctia h6i 10 o thé' la
tai san (co gia tri 02 triéu dong tro 1én) hoac
loi ich phi vat chat.

2.2. Nhitng diém khac biét

* D61 v6i yéu ciu bt budc

Ve tinh chat ctia hanh vi dwa hoi 16: Hanh
vi dwa hoi 19, theo quy dinh tai Diéu 15(a)
va 16(1) ctia Cong wéc UNCAC bao gom
hanh vi htta hen, chao moi hay cho. Trong
khi d6, quy dinh tai Didu 364 BLHS Viét
Nam vé hanh vi dua hdi 16 gom hanh vi
da dwa hodc sé dwa. Quy dinh nay cua
BLHS nam 2015 dwoc coi la mdi hinh sy
héa duoc hanh vi dua hdi 16 ¢ dang htra
hen, cho theo quy dinh ctia Cong wdc
UNCAC, con hanh vi chao moi hoi 10,
tirc la hanh vi dwa hoi 16 hoan thanh khi
nguoi c6 chiec vy, quyén han nhan thirc
dwoc sy ton tai ctia sw chao moi dwa hoi
16 hodc 101 hoi 16 hodc caa hoi 10 da dwoc
chuyén téi nguoi nay, bat ké nguoi nay co
chap nhan 161 moi hodc ctia hoi 16 d6 hay
khong. Hanh vi da dwa hoac sé dua trong
toi dwa hoi 10 tai Diéu 364 BLHS Viét Nam
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la phai dat dugc sy thoa thuan gitra ngweoi
dwa hoi 10 va nhan hoi 10 bat ké da nhan
dwoc ctia hoi 16 hay chua. Nhw vay, vé ban
chat, hanh vi dua hoi 16 theo quy dinh tai
Cong wdc UNCAC chua dugc hinh suw
héa day du trong BLHS Viét Nam. Hanh
vi tai Diéu 15 va 16(1) Cong wéc UNCAC
da duoc toi pham hoa tai Diéu 353 va 364
BLHS Viét Nam. Vé hanh vi dua hoi 10,
gom cac hanh vi hta hen, chao moi hay
cho mét 1oi ich khong chinh dang (Biéu
15(a), 16(1)), hanh vi hita hen va cho mot
loiich khong chinh dang da duoc toi pham
hoa tai Diéu 364 BLHS Viét Nam, hanh vi
chao moi héi 16 chwa dwoc toi pham hoa.
Chao moi héi 16 dwoc coi nhu mot goi y,
dé nghi ctia nguoi dua hoi 19, diéu nay
khong can biét nguoi nhan hai 16 ¢6 nhan
duoc 10i chao moi héi 16 hay khong vi day
la mot toi pham doc lap voéi toi nhan hoi
15, k€ ca trong treong hop khong c6 hanh
vi nhan haéi 16 thi hanh vi dwa héi 16 ciing
cau thanh t6i pham. Nhu vay, chao moi
hoi 16 1a hanh vi don phuong ctia nguoi
dua hoi 10.

* Cdc yéu cau mang tinh tiy nghi

Déi véi hanh vi dwa héi 16 trong khu
vuc tw, quy dinh tai khoan 6 DBiéu 364
BLHS Viét Nam gom hanh vi dua hodc sé
dwa hoi 19 cho cdng chirc nede ngoai hodc
cong chtrc cua to chire qudc t€ cong nhung
hanh vi tai Diéu 21(a) Cong wéc UNCAC
rong hon, bao gom cac hanh vi hita hen,
chao moi hoac cho mét 1gi ich khong chinh
dang cho cong chitc nedc ngoai hodc cong
chtrc cua t6 chirc qudc t€ cong. Nhu vay,
hanh vi chao moi dua hoi 16 chwa duwoc
hinh sy hda trong BLHS Viét Nam. Hanh
vi chao moi dwa hdi 19 bi coi 1a tdi pham
ca khi khong cé su thoa thuédn, dong y ctia
nguoi nhan hai 16 theo quy dinh cta Diéu
21(a) Cong wdc UNCAC. Trong khi do,
hanh vi dua hoac sé dwa hoi 16 tai khoan
6 Diéu 364 BLHS Viét Nam la hanh vi can
su thoa thudn hay chdp nhan 16i moi hoi
16 cua nguoi nhan hoi 16.
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3. M6t s6 kién nghi hoan thién quy dinh
vé t6i dua hdi 16 theo yéu cdu caia UNCAC

3.1. D61 v6i nhitng yéu cau bt budc

Hanh vi hita hen va cho moét loi ich
khong chinh dang theo quy dinh cia Cong
udc UNCAC da duoc toi pham hoa trong
tng véihanh vi sé dwa hodc da dua tai Biéu
364 BLHS Viét Nam, hanh vi chao moi hoi
16 chua duoc tdi pham hoda. Pua hoi 16 va
nhan hoi 10 1a hai tam guong phan chi€u
v6i nhau, vi vay khi xay dung t0i dwa hoi
16 ngoai dap tng yéu cau ctia Cong wdc
TOC (Cdng wdc chdng toi pham cb t6 chirc
xuyén quoc gia) va Cong wéc UNCAC, can
phai c¢6 nhitng quy dinh phu hop véi quy
dinh vé t6i duwa hoi 10. Trong t6i danh nay,
tac gia co6 mot s6 kién nghi sau:

- Thir nhdt, b6 sung tinh tiét “dé nghi
dwa” hoi 10 vao cau thanh co ban cta toi
dwa hoi 10, bén canh hai tinh tiét “da dwa
va sé dwa” hoi 19;

- Thit hai, nén thay d6i cum ttr “da dua”
hoi 16 thanh “dwa” hoi 16 cho phu hop vi
“dua” hoi 1 bao gom ca “dang dua va da
dua” héild. Néu quy dinh “da dwa” héi 16
thi sé bo qua hanh vi “dang dwa” hoi 19,
dé dan dén bo lot toi pham. Cling can co
su thay d6i cum tir “sé dua” thanh “thda
thuan dua” cho phtu hop véi yéu cau cua
Cong wédc UNCAC.

Tt nhitng phan tich trén, tac gia cho
rang can stta doi, b6 sung quy dinh vé toi
dwa hoi 16 nhw sau: “1. Ngueoi nao truc tiép
hay qua trung gian dé nghi, dwa hodc thod
thudn dwa cho nguwoi cé chirc vu, quyén han
hodc nguoi khic hodc t6 chitc khic mot loi
ich khong chinh ddng ndo sau ddy dé' ngueoi
cé chirc vu, quyén han hodc nguwoi dé hodc
to chifc dé 1am hodc khong lam mot viéc
viloi ich hodc theo yéu cau cua nguoi dua
hdi 19, thi bi phat tién ttr 20.000.000 dong
dén 200.000.000 dong, phat cai tao khong
giam gitt dén 03 nam hodc phat tu tir 06
thang dén 03 nam...”.
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3.2. Déi véi nhiing yéu ciu tiy nghi

Ddi voi nhém hanh vi dwa héi 19 cho
cong chirc nwéc ngoai, céng chirc ciia to chirc
quoc té’ cong, dwa hoi 1§ trong khu viec tur
va trach nhigm hinh sy ciia phdp nhin: Tai
khoan 6 Diéu 364 BLHS ndm 2015, dwa
hoi 10 cho cong chirc nudc ngoai, cong
chirc cua t6 chire qudc t&€ cong va nguoi cd
chtrc vu trong cac doanh nghiép, td chirc
ngoai nha nudc clng can bo sung thém
hanh vi “dé nghi dwa” héi 10 cung voi
hanh vi “dwa hoac thoa thuan dwa hoi 10”
trong diéu luat cho phu hop. Bén canh d6,
khoan 1 biéu 364 BLHS nam 2015 ciing
quy dinh hanh vi dwa hodc thoa thuan dwa
hdi 19 cho d6i twong la “nguwoi ¢ chice vy,
quyeén han hodc nguoi khac hodc to chic
khac”. Tuy nhién, khi quy dinh dé chu thé
do6 lam hoac khong lam mot viéc vi loi ich
hodc theo yéu cau cta nguoi dua hoi 19,
phap luat hinh sw chi quy dinh la “ngwoi
c6 chtrc vy, quyén han”, vay con “nguoi
khac hodc t6 chtrc khac” trong viéc nhan
hi 16 nay nhu thé nao, ho lam hodc khong
lam mot viéc vi loi ich hodc theo yéu cau
cua nguoi dwa hoi 16 thi nguwoi dwa hoi 10
da dwa hojc sé dua hdi 160 cho ho nham
muc dich gi?

Do d¢, theo tac gia, quy dinh nay nén
bd sung thém vao cum tir “dé€ nguoi co
chirc vy, quyén han, nguoi khéc, td chirc
khéac Iam hodc khong lam mot viéc vi loi
ich hoac theo yéu cau ctia nguoi dwa hoi
16”. Ngoai ra, quy dinh vé hanh vi dwa hoi
16 cho t6 chirc khéc 1a thira nhan c6 phap
nhan thuwong mai nhan hdi 1. Quy dinh
nay da cé su mau thuan. Theo nhu kién
nghi cua tac gia vé toi nhan hai 19, khi bo
sung thém hanh vi nhéan héi 16 cua phap
nhan thuwong mai vao diéu luat thi quy
dinh dwa hoi 16 cho t6 chiic la hop ly. Tt
nhitng phan tich trén, tac gia cho rang can
stra doi, b6 sung quy dinh vé toi dua hoi
16 nhu sau: “6. Nguoi nao truec tiép hay qua
trung gian dé nghi dwa, dwa hodc thoa thudn
dwa hoi 19 cho cong chirc nwdc ngoai, cong
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chitc cuia 6 chitc quoc té'cong thi ciing bi xir
Iy theo quy dinh tai Diéu nay”.

Dai voi hanh vi dwa héi 16 trong khu
vuc tu, hanh vi nay vé ban chat va nhiéu
yéu td dinh khung sé c6 nhiing diém khac
biét so voi tdi nhan héi 16 trong khu vuc
cong. Do d6, tac gia cho rang can quy
dinh t0i duwa héi 10 trong khu vuece tu la
t0i pham ddc lap véi toi dua hoi 10 trong
khu vyee cong. Theo tac gia, nén xay dung
diéu luat nay nhw sau: “1. Nguoi ndo triec
tiép hay qua trung gian dé nghi, dwea hodc thoa
thudgn dwa cho nguoi c¢6 chiec vy, quyén
han hoac nguoi lam viéc & bat ky cuong
vi nao trong cac doanh nghiép, t6 chuic
ngoai nha nudc hodc t6 chirc khdc d€ nguoi
d6 hodc t6 chire d6 lam hodc khong lam mot
viéc vi lgi ich hodc theo véu ciu ciia nguoi dwa
hoi 1, thi bi phat...”. Trong diéu luat nay,
can bd sung thém trach nhiém hinh sy
ctia phdp nhan thuwong mai khi thuc hién
hanh vi dwa hoi 10 nhuw sau: “Phdp nhin
thwong mai nao ma truc tiép hay qua trung
gian dé nghi, dwa hodc thoa thudn dwa cho
nguoi co chirc vy, quyén han hodc nguoi
lam viéc 0 bat ky cwong vi nao trong cac
doanh nghiép, t6 chiic ngoai nha nudc
hodc t6 chitc nao dé’ nguoi dé hodc t0 chire do
lam hodc khong lam mot viéc vi lgi ich hodc
theo yéu ciu ciia nguoi dwa hoi 19, thi bi...”./.
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