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Tom tit
Ddnh gid tac déng han ché canh tranh cia vu sap nhdp doanh nghi¢p la mdt trong nhing diém
mdi quan trong dugc bd sung bdi Ludt Canh tranh nam 2018. Theo do, quy trinh thdm dinh
vy vigc dién ra trong hai budc: tham dinh so bd va tham dinh chinh thic. Tuy cd chic nang va
ngi dung riéng, cac budc tham dinh déu nham danh gid tac dong canh tranh cia vy sdp nhdp.
Hi¢n nay, quy dinh vé tham dinh so b vy sap nhdp khd don gidn, chit yéu tdp trung vao viéc
xdc dinh cdc tiéu chi an toan cho vy sdp nhdp digc thong bao. Kinh nghié¢m ra sodt sdp nhdp
ctia cdc nude cho thdy sy khdc bi¢t va vi vdy co nhiéu ham y cho qud trnh thic thi va hoan
thién phap ludt kiém sodt sap nhdp cia Vigt Nam.

Tt khoa: thdm dinh, danh gid tdc déng, kiém sodt sap nhdp, Ludt Canh tranh, han ché canh tranh

Abstract
An adoption of merger assessment is one of the most critical changes in the Vietnamese 2018
Competition law. The appraisal procedure includes two phases: the preliminary appraisal and the
official appraisal. Though there are particular functions and contexts, all the proceedings aim to assess
anti-competitive impacts raised by the notified mergers. However, the nule of the preliminary appraisal
is currently quite simple, mainly inclines to seek the safe harbour to approve the reviewed merger.
Other countries’ experiences on merger review supply diverse and therefore contribute to Vietnam
some lessons on implementation and improvement of merger regulation.

Keywords: appraisal, merger assessment, merger regulation, merger control, competition law,
competition restraint
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uit Canh tranh nim 2018 chinh thiic cé hiéu luc ké tii ngay

1/7/2019. Pay 1a dao luit ¢6 nhiéu sta dé1, bé sung so véi Luat
Canh tranh nim 2004. Mét trong nhting bé sung quan trong cua Luat
Canh tranh nim 2018 la quy dinh vé dinh gid tdc dong cua vu sdp nhap
doanh nghiép.! Theo d6, mét vu sdp nhip, dut da dudc thong bdo, sé bi
cdm khi va chi khi vu viéc d6 “gay tic dong hoic cé kha nang tic dong
! Thuyc t€, Luat Canh tranh nam 2018 digu chinh vé “tap trung kinh €. Tuy nhién, néi dung
quy dinh hudng dén cdc hi¢n tuong cé thé tao ra siic manh thi trusng (market power) hon la
cic hoat dong tao ra stic manh kinh t& qud muic (economic power).
Pé&i chiéu véi Nhat Ban va EU, hai h¢ théng phdp luat nay cung co cich goi cdc nhau vé déi
tugng phdp ly ¢an dugce ditu chinh nay. Cu thé, EU dua ra quy dinh dé “kiém sodt hi¢n tugng
tap trung” (control of concentration) va Nhat Ban thi digu chinh vé hién tuong “lién két kinh
doanh” (business combination). 1D viy, ca hai h¢ théng phap luit nay déu dung thuat ngo “sip
nhap (merger) hay “kiém sodt sip nhap” (merger regulation) sau do thdng nhit quy ché phip ly.
Can luu y thém 1a 6 Nhit Ban, “sip nhap” khdc véi “general concentration” - la hién tugng
tap trung kinh t€ ma phdp luat chéng doc quyen Nhat Ban hi¢n cang dang kiém sodt, bing
mot quy ché khdc. Vdi nhung ly do do, bai viét sut dung thuit nga “sip nhap” lam thuét ngi
chung dé goi tén hién tuong phdp luit thuge déi tugng nghién ciiu cia bai viét.
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han ch¢ canh tranh mét cdch ding ké wén thi truong Viét Nam”.? Cuy thé,
quy trinh thim dinh vu viéc bao gom hai budc: Thim dinh so bo va thim
dinh chinh thic. Du ¢cé méi quan h¢ gin két, mdi bude thim dinh ¢é chiic
nang va ni dung thyc hi¢n riéng. Cic quy dinh nay mét an nita duge cu
thé héa tai Nghi dinh s6 35/2020/ND-CP ngay 24/3/2020 vita dugc ban
hanh va ¢6 hiéu luc.’ Tuy nhién, chinh noi dung hudng din tai Nghi dinh
56 35/2020/ND-CP di b6 sung nhiéu géc nhin mdi vé ban chit caa budc
tham dinh s6 bé vu viéc sip nhap. Theo quy dinh tai vin ban nay, n6i dung
thdm dinh vy sdp nhip 6 budc dau tién chi tap trung xdc dinh tiéu chi an
toan dé thong qua vy viéc.* Néu nim ngoai viing tiéu chudn an toan dé, vu
viéc chuyén sang giai doan thim dinh chinh thic va qud trinh thim dinh
vu viéc, néu c6, s¢ “chinh thic” thudc 6 giai doan dinh gid thu hai d6.®

Kinh nghi¢m caa cic nudc, cu thé la Nhat Ban va cdc nudc Lién
minh chau Au, cang cho thiy quyét dinh xti ly vu sdp nhip doanh nghiéep
chi duge dua ra sau khi da dugc ra sodt. Quy trinh ra sodt ciing thudng bao
gom hai budc vdi thu tuc chit ché tuong ing. Trong d6, hoat dong dinh
gid tic dong dé1 vdi canh tranh cua mot vy sdp nhap cung dién ra ngay ca
6 cong doan ra sodt diu.

1. Thdm dinh so bo vu sap nhap doanh nghiép é Viet Nam

N6i1 dung thim dinh so bo vu sdp nhip chinh thiic duge quy dinh tai
biéu 36 Luat Canh tranh nam 2018. Ngoai ra, moét s6 néi dung hudng
dan chi tiét cang da duge dé tap tai Piéu 14 Nghi dinh s¢ 35/2020/ND-
CP hudng dan thi hanh Lujt Canh tranh. Theo d6, qud trinh thim dinh
s6 bo vu sdp nhip 6 Viét Nam c6 moét vai diém luu y sau:

Mot la, Uy ban Canh tranh quéc gia (UBCTQG), cu thé la co quan
dieu tra, c6 30 ngay ké tii ngay tiép nhan diy du ho so thong bdo dé tién
hanh thim dinh. Ve nguyén tic, day la vong ra sodt dau uén, mang tinh
“so b¢”. Tuy nhién, két thic khoang thoi gian 30 ngay néi trén (khong
dugc gia han), UBCTQG budc phai cong bé két qua thaim dinh cho vong
ra sodt dau tién.” Quyét dinh d6 tham chi ¢6 thé Ia quyét dinh x ly cuéi
cuing d61 vdi vu sdp nhap dudc ra sodt. Trong truong hop khong cé bit cu
thong bdo nao vé két qui thim dinh duge dua ra, vy viéc sip nhap mic
nhién dugce phép thuc hién va UBCTQG khong con quyén moé tiép vong
thim dinh tiép theo sau d6.”

Hai la, qud trinh tham dinh so b¢ sé¢ dinh gid tic dong cua vu sdp
nhap doanh nghié¢p duya trén ba yéu t6: thi phin két hgp cua doanh nghiép

bieu 30 Luat Canh tranh nim 2018.

biéu 36, 37 Luiat Canh tranh nam 2018, Pié¢u 14, 15 Nghi dinh s6 35/2020/ND-CP.
f Ditu 14 Nghi dinh 56 35/2020/ND-CP.

3 biéu 36, 37 Luat Canh tranh nim 2018; Piéu 14, 15 Nghij dinh s¢ 35/2020/ND-CP.

Khoan 2 Piéu 36 Luat Canh tranh nam "()18 khoan 2 Big¢u 14 Nghi dinh s6 35/2020/ND-CP.
Khoin 3 Piéu 36 Luit Canh tranh nam 2018,
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sdp nhip, muc d¢ tip trung thi trudng va méi quan hé gita cdc bén trong
chuéi san xuit, phin phéi. Nghi dinh s6 35/2020/ND-CP da cung cip
cdc thong s6 lugng hoa cdc yéu t6 nay.* Tuy nhién, cdc tiéu chudn duge
dua ra tai Nghij dinh chua phan dnh ro “thim dinh”. Vé co ban, nhém
cdc tiéu chi néi trén chi nhim dé thiét lip mot khung an toan loai trii cdc
trudng hgp ma mét vu sip nhap khong can phai ra sodt tiép tuc. Néi dung
ti€p theo minh chuing ré hon nhan dinh nay.

Ba la, theo quy dinh, thim dinh so bo c6 thé sé két thic véi mot
trong hai loai quyét dinh: (1) chidp nhin vu sip nhip dugc thong bdo,
hoic (ii) moé thu tuc thim dinh chinh thic dé tiép tuc dinh gid tic dong
cua vy vi¢c. Piéu nay cang ¢ nghia, mét quyét dinh cdm thyc hién vy
sdp nhap sé khong dusec UBCTQG dua ra 6 giai doan thim dinh so bo.
Tham chi, nguy co tic dong giy han ché canh tranh cang khong dugc
dua ra, va cdc bién phdp khic phuc sdp nhip cang khong duge dp dung
6 gial doan nay.’

Nhu da ndi, thim dinh so bo vy sip nhap theo quy dinh hién tai
khong mang tinh “thidm dinh”. Muc tiéu dinh gid tic dong han ché canh
tranh trong giai doan nay thién vé thao tdc d61 chiéu vdi khong gian an
toan ma mot k€ hoach sdp nhip dugc tiép tuc thuc hién. Néu khong
thuéc trusng hop dugce thyc hién, vu sip nhap sé duge chuyén sang giai
doan thim dinh chinh thuc. Bang théng ké vé cic téu chuin duge han
dinh cho thdy, nhung thong s6 vé thi phan va téng binh phuong muic thi
phin caa cdc doanh nghi¢p (HHI)" tuong ting la co sé dé UBCTQG dua
ra két luin thim dinh so bé. Puong nhién, nhiang thong sé nay c¢6 thé
dugce im thdy bing tha tyc didu tra.

Ngay ca tiu chi vé mé1 quan h¢ gita cic doanh nghiép tham gia sdp
nhap trong chudi san xuit, phan phéi, cung ting d6i véi moét loai hang
hdéa, dich vu hoic quan hé diu vao cua nhau hoic bé tr¢ cho nhau trong
cung moét nganh, nghé kinh doanh, Nghi dinh chi xem day 1a mot co sé
phén loai vu viéc sdp nhap. Tui sy phan loai d6, quy dinh dit ra chuén thi
phin dp dung néng cho vu sip nhap. N6i cich khic, kha nang tic dong
cua vy sip nhip trong trudng hgp cdc bén doanh nghiép tham gia vu viéc
c6 méi quan hé gin két di khong duge chu tim dé phan tich. Thim dinh
s0 bo vu sdp nhiap theo quy dinh hién hanh vi vay khd gian don.

J Khoin 1 Biéu 36 Luit Canh tranh nam 2018; khoan 2 Diéu 14 Nghi dinh s6 35/2020/ND-
CP.

¢ Diéu 41, 42 Luat Canh tranh nam 2018.

12 La thong s6 duge viét it ti thujt nga uéng Anh la Herfindahl-Hirschman Index. Theo
dé, HHI = S 7 + 87 + .S 2 Trong d6: §,.... S la muc thj phin tuong ting ctia doanh
nghi¢p thui 1 dén doanh nghi¢p thu n. Vi dy: Néu trén ciing moét thi trudng lién quan cé 3
doanh nghiép c6 thj phian tuong ng la 30%, 30% va 40% thi HHI cua 3 doanh nghi¢p nay
la 30243024402 = 3400. Xem thém: khoan 3 Piéu 2 Nghj dinh s6 35/2020/NB-CP.
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Bang 1: Truong hop thong qua ké hoach sip nhap trong thdm
dinh so bo

Truong hop Tieu chuidn Dinh lugng
1 Thi phin két hop cta cdc doanh nghiép < 20%
5 Thi phan két hop cua cdc doanh nghiép (va) >=20%
HHI < 1.800;
Thi phin két hop cua cdc doanh nghiép (va) >= 20%
3 HHI (va) >1.800
Bién do HHI < 100;

M@éi quan h¢ gitta cdc bén trong chudi san xudt, phin
phoi, cung vng déi véi mét loai hang héa, dich vu
4 (hodc ¢6 quan hé diu vao cua nhau hoic bd trg cho
nhau trong ciing mot nganh, nghé kinh doanh)(va)
Thi phin ciia méi doanh nghiép < 20%
Nguon: Diéu 14 Nghj dinh 35/2020/ND-CP.,
2. Kinh nghi¢m ciac nudc vé danh gia so bo tac dong cua vu sdap nhap
2.1. Nhdgt Bdn

Theo Luat Chéng doc quyén Nhat Ban (Japanese Antimonopoly Act -
JAA), quyét dinh can thi¢p chi dugc dua ra déi véi cic vu sip nhap c6 thién
huéng giy “han ché€ canh tranh mot cich ding ké déi véi mot linh vyc
thudng mai cy the”. Pay chinh la néi dung can dugc xdc dinh trong ra sodt
sdp nhap 6 qudc gia nay. Noi cdch khic, dé xdc dinh sy “han ch€ canh tranh
mot cich ding ké”, JAA cho phép Uy ban Thuong mai lanh manh (Japan Fair
Trade Commission - JFTC) “diéu tra, xem xét va xtic tién dieu trin” dé1 véi
mot k€ hoach sip nhap." Tit ca cic cong viéc nay xdy ra trong qud trinh ra
sodt, sau khi thu tuc thong bdo sdp nhip dugc mé ra bing hd s6 ma cic bén
d¢ trinh. Tuy nhién, JFTC cang c6 thé tam sodt va mé thu tuc ra sodt cic vu
sdp nhap khong dugc thong bdo bit ki vic nao co quan phit hién c6 diu hiéu
cho thiy vu sip nhip d6 ¢6 tic dong han ché canh tranh hoic ¢6 inh hudng
dén doanh nghié¢p déi thu va nguoi déu ding.'

Theo JAA, di¢u tra la cong doan bit buoc.” JFTC chi dinh diéu tra vién
tham gia trong s6 cdc nhin vién cia co quan nay." Cdc diéu tra vién theo dé
thu thap théng tin lién quan dén vy viéc, va duong nhién, ho cd thé yéu ciu
cdc bén cung cdp thong tin. Ngoai ra, ¢o quan nha nudc va cic té chiic, don
vi va cd nhan khdc cang ¢6 thé dugce yéu cau hé trg.”” JFTC tham chi con ¢6
thé dua ra cdc bi¢n phdp manh hon dé ¢6 thé c6 dugce két qua digu tra, gom:

(1) Yéu cau nhan chiing hojc nhing ngusi ¢6 lién quan dén vy viéce bdo

; Akira Inoue, Antitrust Enforcement in Japan: History, Rhetoric and Law of the Antimonopoly Act,
Japan: Dai Ichi Hoki Co., Ltd., 2012, p. 192.
2 “The JAA”. Art. 45. 1.
" “The JAA”. Art. 45.2.
" “The JAA”..Art. 47. 2.
" “The JAA”. Art. 40, 41.
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cdo, trinh bay quan diém, va tham chi d6i thoai tric tiép véi ban diéu tra;

(i) Yéu ciu cdc chuyén gia nhan dinh va cho y kién;

(iii) Yéu cau nhiing nguoi dang nim gitr tai li¢u, vt chiing cé lién quan
cung cip tai liéu, vit chiing va tit ¢ cdc tai hiéu, vat chiing do duge luu gia
tai JFTC;

(iv) Céc diéu tra vién c6 thé dén vian phong kinh doanh ctia cdc bén cé
lién quan dén vu viéc hoic thim nhap cdc co sé can thiét khac dé tham tra dieu
kién van hanh hoat dong kinh doanh, tai sin, tai liéu va cdc trang thiét bj khdc.'®

O Nhiat Ban, quy trinh ra sodt vy viéc sip nhip cting dién ra & hai cong
doan. Cong doan diau tién chinh la qud trinh dinh gid so bé tic dong ctia vu
viéc dén canh tranh. Pay la cong doan duge mé ra cuing véi thoi diém mé ra
tht tyc théng bdo. Chinh xdc hon, ra sodt so bo duge bit dau 6 thoi diém ma
cdc bén dé trinh ho so thong bdo va JFTC tiép nhan ho so d6."”

Tit thai diém d6, The JFTC c¢6 30 ngay dé tién hanh ra sodt vu viéc. Tuy
nhién, theo yéu ciu bing vin ban cua cic bén, khoang thoi gian nay c6 thé
dugc nit gon néu can thiét."” Quy dinh nay dugc dinh gid la khd hiu ich vi
khoing thoi gian ra sodt bi tiéu t6n nhiéu ¢6 thé sé anh hudng dén k& hoach
sdp nhap cta doanh nghi¢p. Pién hinh nhu, déi véi cdc ké hoach mua bin va
hodn d6i c6 phian, khoang thai gian nay kéo dai ¢6 thé anh hudng dén viéc
bao mit va hoan tit sém giao dich."”

V@ nguyén tic, cic bén khong dugce tiép tuc thuc hién va hoan tit hgp
dong trong khodng thoi gian cho dei.® Ngudce lai, JFTC c6 quyén dua ra cdo
buodc vi pham va khin cidp dé nghi Toa dn quan Tokyo dua ra quyét dinh yéu
cau cdc bén “diing thyc hién quyeén bo phiéu hoic trién khai cic hoat dong
kinh doanh véi vai tro 1a nhan vién cong ty”.”' Tuy nhi¢n, tinh trang tam
diing vu viéc chi ¢6 gid tri trong vong 30 ngay cho dgi & vong ra sodt so bo.
JAA khong dé cap viéc cic bén ¢ quyén thuc hién cdc ké hoach sip nhap
trong lic vu viéc tiép tuc dugce ra sodt sau do hay khong. Tuy vay, trén thuc
t€ chua c6 truong hop nao nhu vay da tiing xdy ra.”

Vong ra sodt diu tién sé két thiic véi mot trong ba phuong dn sau duge
dua ra. Mt la, néu vu sdp nhap khong ¢6 kha ning gy tic dong xiu, JFTC sé
khong ban hanh lénh c4m.” Tuy nhién, thay vi mot lénh cim, vong ra sodt nay
¢6 thé két thiic bing bin dong thuan phdn quyét ti nguyén (voluntary consent
1 “The JAA”. Art. 47(1).

17 “The JFTC’s Policies Concerning Procedures of Review of Business Combination”. Be

amended in 2015, 2018, and 2019, 14 Jun. 2011. Sec. 3.1.
£ “The JAA”. Art. 10, 15, 15-2, 15-3 and 16; “The JFTC’s merger review procedure.” Sec. 3.2
and the Attachment section.

Inoue, Antitrust Enforcement in Japan 277.
“The JFTC’s merger review procedure,” 2. Sec. 3.2.
% “The JAA.” Art. 70-4.

Nishimura and Asahi, “Japan law and practice.” Sec. 2.15.
“The JFTC’s merger review procedure.” Sec. 3.3.
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agreement) gitla JFTC va doanh nghiép tham gia sip nhip. Doanh nghiép thong
bdo theo d6 phai thuc hién theo ding néi dung dong thuan nay.> Tuy nhién,
trudng hop nay thudc phuong dn xii Iy tép sau. Hai la, d6 la phuong dn dugc
JFTC dua ra khi phdt hién ¢6 tic dong xiu giy ra tii vu sip nhip. Trong trutng
hop nay, giai phdp uu tién st dung Ia tha tuc dong thuin phdn quyét. JFTC
trude hét dua ra nhiing khuyén nghi vé nhiing bién phdp khic phuc hau qua
ctia vy sdp nhap va thoa thuin véi doanh nghiép thong bdo sip nhap.*

Vé nguyén tic, mot quyét dinh ngin chin ¢6 thé duge dua ra khi phit
hié¢n nhting tic dong tiéu cuic ctia vu sdp nhip. Trong trudng hgp phit hién
sai pham, JFTC theo d6 c¢6 thé dua vu viéc ra Toa.” Tuy nhién, trén thyc té,
day cong khong phai la giai phdp dugc JFTC thutng xuyén lua chon.”” Digu
ding ndi Ia, véi su xudt hién cua co ch€ dong thuan phin quyét, day khong
phai Ia lya chon tiép tuc duge duy tri trong hudng dan cta JFTC.*

Thuc ra, quy tic va chinh sich v& thu tuc dong thuin phin quyét vina
duge Nhat Ban b6 sung va thong qua vao ngay 26/9/2018. Gidi phap ty nguyén
thong qua sy dong thudn giita JFTC va cac doanh nghiép nay hinh thanh trén co
s6 nhung két luan cua Hiép dinh TPP (the Trans-Pacific Partnership Agreement) va
Thoa thuin nhin biét va thic diy thuc hién Hiép dinh d6 (the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership). Quan trong hon, dé la cich ma
JFTC né luc “tgo ra co ché thuc thi JAA hi¢u qua”.”

Véi cdc chinh sich mdi nay, doanh nghiép tham gia sdp nhiap cé thém
phuong dn lya chon hau hiéu cho cic thuong vu sip nhip cia ho.” Theo logic,
thu tuc nay md ra co héi dé cic bén 6 thé wi nguyén dé trinh cic bién phdp
khic phuc sip nhap can thiét cho cic tic dong xiu duge JFTC chira. JFTC trong
truong hgp do sé dinh gid hiéu qua cua cic bién phdp khic phuc duge dé nghi
trong lic phai lya chon phuong dn ngin can vy sip nhiap. Nai cich khdc, véi mot
thu tuc mdi viia duge bé sung, bién phap khic phuc phit hop sé duge dinh gid
kem theo véi phuong dn xti Iy vu sip nhap. Két qua, dong thuan phdn quyét ¢
thé duge dua ra khi ma cdc bién phdp khic phue dé ¢6 kha niang loai bo nhang
mdi nguy hai cia vy sdp nhap.”

Cuéi cung, d6 1a phuong dn chuyén vy vi¢c qua giai doan ra sodt chinh
thiic. Phuong dn nay dugc dp dung khi JFTC cho ring, qud trinh ddnh gi tic
m 48-2 - 48-9; “The JFTC'’s merger review procedure”, Sec. 3.3; “The JFTC’s Rules
on Applications for Approval, Reporting, Notfication, etc.,” Be revised in 2018, 1 Sep. 1953.
“The JFTC’s merger review procedure” Sec. 3.3.

] “The JAA”. Art. 48-2 - 48-9; “The JFTC’s merger review procedure”; “The JFTC’s rules for
notification - Rule No. 17, Sec. 3.3.

James D. Fry, “Struggling to Teethe: Japan’s Antitrust Enforcement Regime”, Law and Policy
in International Business. 32.4, 2001, p. 836.

“The JFTC’s merger review procedure,” Sec. 3.3.

“The JFTC's Policies Concerning Commitment Procedures,” 26 Sep. 2018.

Nishimura and Asahi, “Japan law and practice.” Sec. 9.1.
3 “The JFTC’s Policies Concerning Commitment Procedures™; Sec. 5. “The JFTC’s merger

review procedure.”
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dong cin dugce uép tuc thuic hién moét cich chi tét va ky ludng hon. Puong
nhién, dé ra sodt c6 két qua va hiéu qua, JFTC duge quyén yéu ciu cdc bén
b6 sung bdo cdo va cung cip thém thong tin.*

bitu ding ndi la d€ c6 thé c6 duge mot trong cic phuong dn néu trén,
JFTC vin phai tén hanh dinh gid tic dong cua vu sdp nhip trong ra sodt so
bo. JFTC thyc ra cang da thiét lap tiéu chuin an toan cho cic vu sép nhip.
Cic téu chuin nay duge xay dung va stia d6i dua trén viéc dinh gid cin trong
hiu hét cdc vu viee da duge ra sodt nhim trdnh tao ra mot “viung an toan phiic
hgp” va khong dé dé cic thuong vu vugt khoi vong kiém sodt.*

Tiéu chuin xdc dinh viing an toan cho cdc vu sdp nhip dude phan dinh
gitia nhém sdp nhip theo chiéu ngang va nhém sdp nhip con lai. HHI déng
vai tro la tiéu chi try cot va cdc thong s¢ dugce dp dung cung da duge tinh todn
dua vao cdc vu viéc ci.* P6i véi vu sip nhap theo chiéu ngang va hén hop,
thi phin cua doanh nghiép cung dugce su dung bé sung. Tuy nhién, két luan
dinh gid van phai dua vao béi canh cu thé cua tiing vu viéc.” Bang hudng
din ra sodt sip nhip cua JFTC cang cho ring, mét vu sdp nhip ¢6 cdc thong
s6 HHI thu¢c tiéu chuin an toan cang chua “mic nhién duge xem la khong
c6 tic dong han ché canh tranh ding ké”. Trong mét s6 truong hop, tic dong
xiu dén canh tranh vin ¢6 thé xay ra. Pién hinh nhu cdc vy sdp nhap ma cdc
bén doanh nghiép nim gitt tai san thuoe s6 hiu af té hojc dit liéu. Thi phan
thip din dén HHI chua thé phin dnh ding muic d6 canh tranh cua cdc doanh
nghiép nay trén thi trudng. Do dé, diéu quan trong la phai xem xét tic dong
that sy cua vu viéc, va ra sodt vu viéc sip nhap thudc tieu chudn an toan vi vay
van phai tép tuc.

2.2. Lién minh chau Au

Péi véi Lién minh chau Au, quy trinh ditu tra va thim dinh vy viéc
sdp nhap dugc thong bdo cung dién ra theo hai bude vdi hai loai tha tuc chie
ché.* Déi véi budc ra sodt dau tién, Uy ban chau Au ¢6 25 ngay lam viéc ké
tit ngay nhin ho so thong bio diy du dé dua ra quyét dinh chinh thiic cho
budc thim dinh nay. Trong trusng hgp Uy ban chiau Au cin phii cho cic
qudc gia thanh vién guii yéu ciu chuyén giao vu viéc vé nudc ho ra sodt, thoi
gian c6 thé kéo dai lén dén 35 ngay lam viéc. Tuy nhién, vé nguyén tic, vu
Wmerger review procedure.” Sec. 3.3
Uesugi Akinori, “Where Japanese Competition Pollcy is going: Prospect and Reality of Japan”,
The JFTC's Secretary-General Speech before the 31st Annual Conference on International
Antitrust Law and Policy (Fordham Corporate Law Institute, New York) presented at: the

Fordham Corporate Law Institute The 31st Annual Conference on International Antitrust Law and
Policy. Fordham Corporate Law Institute, New York, 7 Oct. 2004, p. 17.
# “The JFTC's Guid rlpnes to Application of the Antimono oly Act concerning the review of
business combination,” Be updated in 2006, 2007, 2009, 2010, 2011, and 2019 (JFTC, 31
) May 2004) 23-24 Part. IV.1(3).
A “JFTC’s Merger Guidelines” 20. Part IV.1(3).
The EU has established the two-stage procedure since 2005. Xem Philip Lowe, “The Design
of Competition Policy Institutions for the 21st Century: The Experience of the European
Commission and DG Competition”, Competition Policy Newsletter. 3, 2008, p. 7.
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s st et T B p sau dty: () Vi stp nbgp khéng thue phgm
m sodt clia phip luat kiém sodt sdp nhap chau Au; (ii) Vu viec khong tao
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ra nhting nghi vin thit sy vé nuic do phit hgp ctia n6 véi thi tmiuong chung;
(i) Vu sdp nhip khong lim thuyeén giim muic do canh tranh hi¢u qua mot
cdch ding ké. ’ )

Can luu v I, d6i véi trusng hep (i) va (iii), Uy ban chiu Au c6 thé dat
ra gidi han hoic c6 nhung diéu chinh nhim bao dim ring vu sip nhap dugc
thong bio khong ti€p tuc gy ra nhiing nghi ngai ve kha ning anh hudng dén
canh tranh. Ngugc lai, Uy ban cang c6 thé nit lai quyét dinh néu nhu mét
trong cic bén sip nhip trudc d6 cung cip thong tin khong dung, dic bi¢t la
¢6 bidu hién “gia d6i” (deceif) hoac khong thuc hi¢n diing cdc nghia v

Péi véi cic vu sép nhap c6 thé gay “nghi vin nghiém trong vé muic do
tuong thich ctia né véi thi trusng chung,” quy trinh ra sodt tiép tuc dugc thic
ddy. Do d6, Uy ban sé chuyén vu viéc sang vong ra sodt thu hai. Tuy nhién,
trén thuc t€, hau hét cdc vy viée duce giai quyét ¢ vong ra sodt dau tén, va
quy trinh 13 sodt sau (in-depth review) chi mé ra d6i véi mot s6 luong nho cdc
vu sip nhap phuic tap.”

Piéu ding chi v Ia cdc vin dé canh tranh cang ¢ thé dugce xdc dinh 6
vong ra sodt dau tién. Bién phip khic phuc vi vay 6 thé dugc dp dung ngay
& giai doan nay. Nhu thudng 1¢, cic bén se d¢ trinh cdc bién phdp (c6 thé
dugc dieu chinh sau nay) va tién hanh thuong lugng véi Uy ban. Thuc t€,
beén thong bdo vu viéc ¢6 thé ¢é cic cudc tiép xic va thio luin véi Uy ban.*

Diéu nay c6 nghia, Uy ban khong ty minh “don phuong dit ra cdc di¢u
kién” trong quyét dinh xi Iy vu viéc ctia minh,* dt kho ¢6 thé phi nhin ring
w “Council Reguladon (EC) No 139/2004 on the Control of Concentration between

Undertakings” (Official Journal of the European Union, 20 Jan. 2004) Art. 10(1)-(3), 19(1);

“Council Regulation (EC) No 802/2004 implementing Council Regulation on the control

of concentrations” (Official Journal of the European Union, 7 Apr. 2004) Art. 5; Laitenberger

Johannes, “Making Merger Review Work™ in Juliane Kokott (ed.), Petra Pohlmann, and

Romina Polley, European, German and International Antitrust Law, Koln: Verlag Dr. Otto

Schmide KG, Cologne, 2018, p. 474, https://ec.europa.eu/competition/speeches/text/jl_

schroeder_article_en.pdf, truy cip ngay 13/2/2020.

"" “EU Merger Regulation 2004,” Art. 2, 6 and 8.
# Alison Jones and Brenda Sufrin, EU Compeiition Law: Text, Cases, and Materials (Sixth Ed.), Text,

Cases, and Materials, Oxford, New York: Oxford University Press, 2016, p. 1128; Nicholas Levy,

“EU Merger Control: From Birth to Adolescence”, World Competition, 26.2, 2003, p. 198.

b “Commission notice 2008/C 267/01 on remedies” (Official Journal of the European
Union, 2008) at p. 78; “The 802/2004 Implementing Merger Regulation™ Art. 19(1);
DG Competition (EU Commission), “Best Practices on the conduct of EC merger control
proceedings”, DG Competition Best Practices on the conduct of EC merger proceedings 20/01/2004,
p. 33, https://ec.europa.eu/competitionf'mergen/legislation/proceedings.pdf, truy cip ngay

13/2/2020; Xem “EU Merger Regulation 2004 Art. 6(1), 10(1).
" “EU Remedies Notice 2008" at p. 6.
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2 \ o’ dén viee dp dung bién phip khic pl}l‘lc'u
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o dary do va tm kiém cich tép cin niong t, va dic bigt b dé Toa yeu
ciu Uy ban xdc nhan phdn quyét.” o } ,

Tuong ty véi Nhat Ban, Lién minh chau Au véi trinh ty thi tuc chit che
ctia minh cang mong mudn tim kiém “litu thude gia” hiéu nghiém cho cic
va sip nhap c6 vin de.** Quy trmh ra sodt sé bao gdm ca cong doan dinh gig
muic d6 phti hgp cta cdc bién phdp khic phuc theo khia canh licu cic bién
phip khic phuc d6 ¢6 khi ning loai bé cdc tic dong chong canh tranh duge
tim thiy hay khong.

Thyc ra, cic dé xuit bién phdp khic phuc thusng duge dua ra 6 vong ra
sodt diu tién, va tiép tuc thao luan, ditu chinh dé€ di dén cic cam két tuan tha
G vong ra soit ti€p theo. Tuy nhién, digu nay chi xuat hién & vong ra sodt diu
tién d61 véi nhting vu viée don giin. Uy ban khi d6 khong can nhieu thai glan
cang nhu qud trinh diéu tra ky luong dé xi Iy cdc vin dé pht sinh.* Thong
thudng, dieu d6 cang ¢6 thé xiy ra thong qua viéc chudn y cam keét thuc hién
di duge dé trinh 6 budc tham vin va khong can phai dieu chinh nhiéu, vi du
nhut gidi phdp ro rang vé bdn toan bo mot hoat dong kinh doanh doc lap.*

Vi viy, ¢6 thé thiy, cic bén cang ¢6 thé dé xuit bien phdp khic phuc ¢
giai doan dinh gid phi chinh thuic. Sau d6, khi budc vio tha tuc thong bdo va
quy trinh ra sodt nhu luat dinh, cic bén sé dé tinh ban cam két tuan thu. Vi
du, trong vu viéc sip nhap ctia Sonoco/Ahlstrom/JV (2004), cic bén di dua
ra ban cam keét thyic hién dau tién 6 budce ra sodt thi nhat.* Thu vi hon, trong
vu sdp nhap cua Air France/ KLM (2004), Uy ban chiu Au da phé chudn
thuong vu ngay 6 vong ra sodt dau, duong nhién la véi mét géi phuic hop cic
bi¢én phdp khic phyc.”

Tuong ty Nhat Ban, cdch thic dp dyng tiéu chudn sip nhap an toan cang
cho thiy phdp luit kiém sodt sdp nhap cua Lién minh chau Au hudng dén viec
ddnh gid tic déng cia vu sdp nhap ngay trong vong ra sodt dau. Chau Au su

e Giorgio Monti, EC competition law, Law in context Cambridge: Cambridge University Press, 2007, p. 291.
EDP v. Commission 86 (CFI 2005) at p. 105.

Wolfgang Mederer, “Remedies in merger cases”, presented at The Fifth Annual Competition
Conference, IBA, Fiesole/Florence, 2001, pi2:

Wei Wang, “Merger Remedies in EU: Design under the Entire Competition Law Structure”,
Docoral Dissertation 19/2016, Finland: Aalto University, School of Business, Department of
Accounting, p. 22, https://aaltodoc.aalto.fi/bitstream/handle/ 123456789/ 19803 /isbn9789526066387.
pdfisequence=2&isAllowed=y, truy cap ngay 13/2/2020,

“EU Remedies Notice 2008™ at para. 18, 81.

Carles Esteva Mosso, and DG Comp, “EU merger control: How to remove anti-competitive
effects?”, presented at The 5th Global Merger Control Conference, Paris, France, 2017.
Sonoco/Ahlstrom /JV, 2004/C 180 (EU Commission 2004) at p. 108.

Air France/ KLM, 2004/C 60 (EU Commission 2004) at p. 154-156; Xem Richard Whish
and David Bailey, Competition Law (8th ed.), Oxford, United Kingdom: Oxford University
Press, 2015, p. 867; Xem Andreas Weitbreche, “EU Merger Control in 2004: An Overview”,
European Competition Law Review, 26.2, 2003, p. 72.
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dung thong s6 thi phin va HHI dé thiét lap cdc tiéu chudn nay.* Vé nguyén
tic, cdc tiéu chuin sdp nhap an toan gitip Uy ban chau Au tranh phai xuic tién
thém quy trinh ra sodt™ va ditu tra ky trong nhiing trisng hop khong that sy
can thiét.”* Tuy nhién, diéu tra va ra sodt sdp nhap vin tiép tuc dién ra d6i véi
vu sip nhap théa man tiéu chuin an toan béi mot s6 ly do, dic biét Ia khi cdc
doanh nghi¢p sdp nhip c6 ning lyc phit trién l6n do nang lyc d6i mdi sing
tao. Tham cht, lich sit tuong tic cia doanh nghié¢p véi déi thu cung duge chu
v, valaly do d€ co quan canh tranh chiu Au thiic diy cic budc ra sodt.” N6
cach khdc, thi phan, HHI va cic tiéu chuin sip nhap an toan sé dugc danh gid
dua vao béi canh thuic t€ cta tiing vu sdp nhap cy thé* @

Tai lieu tham khao

[1]  Uesugi Akinori, “Where Japanese Competition Policy is going: Prospect and Reality of Japan”, The
JFTC’s Secretary-General Speech before the 31st Annual Conference on Internatonal Anttrust Law
and Policy (Fordham Corporate Law Institute, New York) presented at: the Fordham Corporate Law
Institute The 31st Annual Conference on Intemational Antitrust Law and Policy, Fordham Corporate Law
Institute, New York, 7 Oct. 2004

2] DG Competiion (EU Commission), “Best Practices on the conduct of EC merger control
proceedings”, DG Competition Best Practices on the conduct of EC merger proceedings 20/01/2004, https://
ec.europa.eu/competition/mergers/legislation/proceedings.pdf, accessed on 13/2/2020

[3]  James D. Fry, “Struggling to Teethe: Japan’s Antitrust Enforcement Regime”, Law and Policy in
Intemational Business. 32.4, 2001

[4]  Akira Inoue, Antitrust Enforcement in Japan: History, Rhetoric and Law of the Antimonopoly Act, Japan: Dai
Ichi Hoki Co., Led., 2012

[5]  Alison Jones and Brenda Suftin, EU Competition Law: Text, Cases, and Materials (Sixth Ed.), Text,
Cases, and Materials, Oxford, New York: Oxford University Press, 2016

[6]  Juliane Kokott (ed.), Petra Pohlmann, and Romina Polley, European, Gennan and Intemational Antitrust
Law, KéIn: Verlag Dr. Otto Schmidt KG, Cologne, 2018

[7]  Nicholas Levy, “EU Merger Control: From Birth to Adolescence”, World Competition, 26.2, 2003

[8]  Philip Lowe, “The Design of Competition Policy Institutions for the 21st Century: The Experience
of the European Commission and DG Compedtion™, Competition Policy Newsletter. 3, 2008

[9]  Wolfgang Mederer, “Remedies in merger cases”, presented at The Fifth Annual Competition Conference,
IBA. Fiesole/Florence, 2001

[10]  Giorgio Monti, EC competition law, Law in context Cambridge: Cambridge University Press, 2007

[11]  Mario Monti, “European Competition for the 21st Century”, Fordham Intemational Law Jourmal. 24.5, 2000

[12] Carles Esteva Mosso, and DG Comp, “EU merger control: How to remove anti-competitive
effects?”, presented at The 5th Global Merger Control Conference, Paris, France, 2017

[13] Wei Wang, “Merger Remedies in EU: Design under the Entire Competition Law Structure”, Dactoral
Dissertation 19/2016, Finland: Aalto University, School of Business, Department of Accounting.

[14]  Andreas Weitbrecht, “EU Merger Control in 2004: An Overview”, European Competition Law
Review, 26.2, 2005

[15]  Richard Whish and David Bailey, Competition Law (8th ed.), Oxford, United Kingdom: Oxford
University Press, 2015

“The EU’s Guidelines on the assessment of horizontal merger” (Official Journal of the
European Union, 2004) at p. 18.

i “EU Remedies Notice 2008 at p. 77.

6(2) Merger Regulation

Mario Monti, “European Competition for the 21st Century”, Fordham International Law
Journal. 24.5, 2000, p. 1606,

“The EU’s Guidelines on the assessment of non-horizontal merger” (Official Journal of the
European Union, 2008) at p. 26.

= Nhu trén, p. 27.

53




