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PHAP LUAT VE SAP NHAP
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TOM TAT:

Ngéin hiang thuong mai ¢ phin (TMCP) dugc bi€t d€n nhu mét dinh ché tai chinh ma dic
trung 12 cung cdp da dang cdc dich vu @i chinh v6i nghiép vu ¢ bén 1a nhan tién giti, cho vay
va cung tng cdc dich vu thanh todn. Ngodi ra, con nhiéu dich vu khéc nhiim théa man t6i da nhu
cau vé sin phim dich vy clia xa hoi. Bai viét s& dé cip dén phap luat vé sap nhap ngin hang
TMCP va mot s6 y&u t6 dnh hudng dén viéc thyc hién phap luit vé sap nhip ngan hang TMCP

tai Viét Nam.
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1. Pit van dé:

Trong giai doan tir ndm 2003 d€n nim 2008,
lan s6ng sdap nhdp dugc trdi déu cdc linh vuc tai
chinh, ngdn hang, chiéng khodn, vién thong,...
Tuy nhién, bit dau tir ndm 2013, dinh di€m 1a
ndm 2015, tinh hinh sdp nhdp cdc ngdn hang
TMCP dién ra siu rong, phat trién rong 16n vé s6
lugng nhung chua phét trién vé chat lugng. Pa
s6 cdc ngan hang TMCP déu ¢6 quy mo nhd, vén
diéu 1¢ thap, cha't lugng dich vu sidn phdm, trinh
d6 doi ngl nhan vién con y&u kém so cic nudc
trong khu vyc va thé€ gidi. Vi vdy, cdc ngan hang
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TMCP tai Viét Nam s€ khé canh tranh trong qud
trinh hdi nhdp kinh t€ quéc t&, dic biét khi Viét
Nam la thanh vién ctia cdc Hi€p dinh thuong mai
tv do song phuong va da phudng. Do d6, sdp
nhdp ngdn hang 14 mot trong nhitng gidi phdp t&i
uu d€ gidp cdc ngdn hang TMCP Viét Nam ting
sic canh tranh trong bdi cdnh hdi nhap, ddng
thdi sé& gitp tao ra nhitng gid tri méi nhdm ¢6 1gi
cho ¢ dong.

Song song vdi hoat dong sdp nhdp ngin hang
TMCP, phdp ludt vé sdp nhip cdc ngin hang
TMCP trong thdi gian qua da hinh thanh, gidi



LUAT

quyé&t dugc mot s& van dé co ban tai Luat Doanh
nghiép, Luidt Piu tu, Luat Canh tranh, Luit
Ching khodn,... Tuy nhién, trong qué trinh ap
dung, vin con nhiéu y&u t& 4nh hudng dén viéc
thuc hién phdp luit vé sdp nhidp ngin hing
TMCP tai Viét Nam.

2. Phap luit vé sap nhap ngan hang Thuong
mai Cé phin

2.1. Nguyén tdc sdp nhdp ngin hang TMCP

Nguyén tic tudn thi quy dinh cda phdp luit
c6 lién quan; bdo mait théng tin nhim ddm bdo
hoat d6ng 8n dinh ciia t8 chic tin dung tham gia
sap nhap trudc khi P& 4n sdp nhip dudc cd quan
c6 thim quyén quyét dinh ciia t8 chitc tin dung
thong qua. Céc hd so tai liéu lién quan dé€n viéc
sap nhap, hop nhit t§ chifc tin dung phai ddm bio
nguyén tic than trong, trung thyc, chinh x4c.

Viéc chuyén nhugng, mua bdn tai sdn trong
qud trinh sdp nhip, hgp nhat phdi ddm bdo cong
khai, minh bach, tudn thi quy dinh cia phdp luit
va thda thuin clia cdc bén, ddm bdo an todn tai
sdn va khong 4nh hudng d&€n quyén 1di cia t8
chic tin dung tham gia sdp nhip, t§ chifc va c4
nhan lién quan dé€n viéc sdp nhip. Gidy phép
thanh 1ap va hoat ddng clia t8 chic tin dung bi
sdp nhip hét hiéu lyc khi t8 chifc tin dung sau sip
nhdp ding ky doanh nghiép.

2.2. Piéu ki¢n sdp nhdp ngdn hang Thuong
mai C& phén

Pi€u kién sdp nhip ngin hing TMCP la
khong thudc trudng hgp tap trung kinh t&€ bi cAm
theo quy dinh tai Luit Canh tranh; c6 Pé 4n dé
sdp nhdp; ngdn hang TMCP nhén sdp nhip sau
khi sép nhiap ddm bao mitc von diéu 1¢ 151 thi€u
bang mic von phdp dinh theo quy dinh clia phap
ludt hién hanh.

2.3. Thdm quyén quyét dinh sdp nhdp ngdn
hang Thuong mai C6 phdn

2.3.1. Vé thdm quyén ciia co quan Nha nudc

V& thdm quyén cla cd quan quin 1y ngin
hang TMCP, trudc hét thudc thim quyén ciia cd
quan quin 1y nha nuéc v€ hoat dong cda ngin
hang va thim quyén clia ngin hang trung wong.
Khic v8i hoat dong sdp nhdp doanh nghiép binh
thudng, cd quan chdp thuin sdp nhip d6i vé6i
ngdn hang TMCP s€ 1a Ngin hang Nha nudc
(NHNN) Viét Nam, ditng d4u 1a Théng déc.

2.3.2. Thdm quyén quyét dinh tai ndi bo ngdn
hang TMCP

Phdi 1a chd s& hitu (c8 ddng), dai hoi cS dong.
Co quan cé thim quyén quy€t dinh cia cdc td
chic tin dung (TCTD) tham gia sdp nhdp thong
qua quyét dinh vé viéc sdp nhap theo diéu kién,
thé thidc hop va bi€u quyét theo quy dinh cia
phdp luit hién hanh. Cu thé nhu vé ty 1¢ bi€u
quyét thong qua quyét dinh sip nhip, vé quy trinh
ti€n hanh cudc hop dai hdi ddng c§ ddng (thdi
diém t8 chitc cudc hop lip danh sich c8 dong cé
quyén dy hop, m&i hop).

2.4. Quy dinh vé hop dong sdp nhdp va dé dn
sdp nhdp

2.4.1. Hop déng sdp nhdp

Hgp dbéng sdp nhip dudc thuc hién bao gdm
thong tin vé€ 2 ngin hang ti€n hanh sip nhip. Hai
ngin hang théng nh4t theo nhitng diéu khoan di
thda thuin trong hgp ddng va thuc hién diing theo
quy dinh ctia Luat Doanh nghiép. Khi dugc sdp
nhdp thi 2 ngan hang phdi hoan tat cdc thi tuc
ding ky doanh nghiép. Lic d6, ngin hang bi sdp
nhip chdm dift sy ton tai ngdn hiang nhan sdp
nhap hudng cdc quyén 1¢i hgp phdp ciing nhu
chiu trach nhiém vé cdc khodn nd khic chua thuc
hi€n trudc day.

2.4.2. Vé dé dn sdp nhdp

Phdi dugc cd quan c6 thim quyén quyét dinh
clia cdc TCTD tham gia sdp nhdp thdng qua va
dudc ngudi dai dién hgp phdp clia cdic TCTD
tham gia sdp nhip cing ky tén, déng ddu va chiu
trdch nhiém. P& 4n sdp nhdp t8i thi€u phii cé
cdc ndi dung nhw: tén, dia chi, trang thong tin
dién tif (n€u c¢6) cda TCTD tham gia sdp nhap; 1y
do sdp nhép; 16 trinh sdp nhdp; phuong thic va
thdi gian chuyén ddi v6n gép, von cb phin; cic
hinh thitc chuyén d8i vén gép, vén cd phin va
ty 1& chuyén déi tuong ng; quyén 1gi, nghia vy
clia cdc TCTD tham gia sdp nhdp cdc t§ chic va
c4 nhan c¢6 lién quan (n€u c6); phuong 4n xit 1y
ddi véi ngudi lao ddng 1am viéc tai TCTD tham
gia sdp nhap; danh sdch va ty 1& gép v6n cla cd
dong sdng 1ip, c6 dong 16n, thanh vién gép von
clia TCTD sau sdp nhap; du ki€n vé sd db t8
chitc, nhan sy, mang ludi hoat ddng va cdc vdn
dé khéc lién quan dé€n t§ chifc va hoat ddng clia
TCTD sau sdp nhép.
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2.5. Quy dinh trinh tu, thi tuc sdp nhdp ngdn
hang Thuong mai C6 phdn

D3&i v6i trinh ty, thd tuc sdp nhip ngin hang
TMCP dudc thyc hién theo hinh thifc tu nguyén
thi trinh ty, thd tuc trong viéc xdy dung vdn ban
dé trinh 1én co quan c6 thim quyén quyét dinh
ctia chinh ngén hang TMCP d6 tham gia xem xét,
thong qua; trinh ty, thi tuc dugce thyc hién theo
quy dinh ctia phdp ludt canh tranh; trinh ty, thu
tuc s& chdp thudn nguyén tdc sdp nhap.

D6i véi trinh ty, thi tuc sdép nhdp ngidn hang
TMCP dudce thuc hién theo hinh thdc bat budec,
khi xdc dinh ngdn hang TMCP y€&u thi NHNN sé&
quy€t dinh sdp nhip bit budc; NHNN hay ngin
hang TMCP dudc chi dinh sdp nhap sé ti€p quin
ngin hang TMCP bi sdp nhap; NHNN hay ngén
hang TMCP dudc chi dinh sdp nhdp sé thyc hién
cap di von diéu 1é d6i véi ngan hang TMCP bi
sdp nhdp; NHNN hay ngdn hang TMCP dugc chi
dinh sdp nhap cling cdc bén ¢6 lién quan hoan tat
céc thd tuc phdp ly clia lién quan dén viéc thanh
lap, t6 chitc v hoat ddng cla ngin haing TMCP
bi sdp nhip.

Ngan hang TMCP tham gia sap nhip phdi hop
x4y dung dé 4n sdp nhip. Noi dung dé dn sdp
nhip phai dudc cd quan c6 thim quyén quyét
dinh théng qua. M6t trong nhitng n6i dung chinh
clia dé 4n la x{t Iy ng x4u. Vi vay, NHNN di ti€n
hanh phin loai hé thdng cdc TCTD Viét Nam
thanh 3 nhém d€ xdc dinh mdc d6 rii ro. Cu thé:
Nhém thit nhd't gdm cdc ngan hing TMCP ¢6 tinh
hinh tai chinh t6t, quy mé 16n d€ ti€p tuc phat
tri€n; Nhém thd haila céc ngan hang TMCP c¢é
tinh hinh tai chinh quy mé nhd, cdc t8 chic tin
dung loai nay s& dugc NHNN quy dinh linh vyc
hoat déng dé€ bdo ddm phu hgp vdi thi trudng;
Nhém thit bala nhém TCTD dang c6 tinh hinh tai
chinh khé khin, phai thuc hién tdi co ¢cAu, mua
lai hodc sdp nhip.

D¢ 4n sdp nhap 1a mot phan quan trong nhat
cla viéc sdp nhidp ngdn hang TMCP. bay la néi
dung quyé&t dinh d€ cd quan thim quyén c6 ddng
y d€ cho cdc bén ti€p tuc thuc hién cdc bude ti€p
theo khdc. D€ dn sdp nhap ngdn hang TMCP phdi
dugc cd quan ¢é thim quyén quyét dinh cla
TCTD tham gia sap nhip thong qua. D€ 4n sdp
nhap ngan hang TMCP phdi dugc Chu tich Hoi
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ddng quén tri ctia ngdn hang TMCP tham gia sdp
nhap cing ky tén, déng ddu va chiu trdch nhiém
d6i v6i noi dung D€ dn sdp nhip. Ngin hang
TMCP tham gia sdp nhdp ¢6 van ban théng bdo
cho co quan qudn ly canh tranh hodc dé nghi dugc
hudng mién trir d6i v6i trudng hgp sdp nhip bi
cam theo quy dinh ctia Luit Canh tranh.

Pinh gi4 tinh hinh tai chinh d€ x4y dung dé 4n
sdp nhip: Viéc ddnh gid nay ¢6 vai trd 1am cd sd
cho cdc bén quyét dinh cdc van dé ti€p theo nhu
phuong dn kinh doanh, 1§ trinh sdp nhdp, phuong
thitc va thdi gian chuyén d8i vén c6 phan; cdc
hinh thitc chuyé&n d6i von ¢& phin va ty 1é chuyén
ddi tuong tng.

Trong thdi han 15 ngay lam viéc ké ti¥ ngay
nhin dudc dé nghi cda co quan thanh tra, gidm
sdt ngdn hang, cdc don vi trén ddy phai ¢é vin
bdn tham gia y ki€n vé cdc nédi dung dudc dé
nghi, g ¢ quan thanh tra, gidm sdt ngdn hang.
Trong th&i han 15 ngay lam viéc k€ tir ngdy nhin
dugc diy di y kién tham gia clia cdc don vi néu
trén, cd quan tham gia, gidm sdt ngin hang thim
dinh hé so, @€ sudt y ki€n, trinh Théng ddc xem
xét chip thudn nguyén tic hoidc tir chdi chip
thudn nguyén tic viéc sdp nhdp ngin hang
TMCP. Trudng hgp tit chdi chdp thudn nguyén
tdc, phdi néu ro 1y do.

Chap thudn sap nhap: Trong thdi han 90 ngdy
ké tir ngdy Théng ddc ki vin ban chdp thuin
nguyén tdc viéc sdp nhidp ngan haing TMCP,
ngian hang TMCP tham gia sip nhap phdi 14y y
ki€n cla ¢d quan ¢6 thim quyén quyét dinh cia
TCTD &€ thong qua cdc ndi dung thay ddi tai Pé
sap nhap va cdc vin dé c6 lién quan khdc (n€u
¢6): phdi hop 14p hd so dé nghi chdp thudn sdp
nhip dé€ ngan haing TMCP nhin sdp nhdp gti
NHNN (co quan thanh tra, gidm sdt ngdn hang)
xem xét chap thuin. Trong thdi han 15 ngay 1am
viéc k€ tir ngdy nhap di hd so dé nghi chap
thudn sdp nhdp, cd quan thanh tra, gidm sdt ngdn
hang thim dih hd sd, dé xudt y ki€n, trinh Théng
d6¢c chdp thudn hoic tif chéi chap thudn viéc sdap
nhan ngin hang TMCP. Trudng hgp tir chdi chap
thudn, phdai néurd ly do. Trong thdi han 15 ngay
lam viéc k€ tif ngay quyét dinh chdp thudn sdp
nhip c¢é hiéu luc, ngdn hang TMCP bi sdp nhdp
phai hoan tit cdc thi tyc rit Gidy phép thanh lap
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ABSTRACT:

A joint stock commercial bank is a financial institution which provides a wide range of
financial services. The fundamental services of a joint stock commercial bank is to receive
deposits, lend money and provide payment services. A joint stock commercial bank also offers
other financial services to meet the demands of customers. This paper dicusses Vietnam’s
regulations on the merger of commerical banks and examines some factors affecting the
enforcement of these regulations.
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