TAP CHi CONG THUGNG

THUC TRANG AP DUNG PHAP LUAT
VE CAC BIEN PHAP BAO PAM TIEN VAY
TAI QUY PAU TU PHAT TRIEN PIA PHUONG
QUA THUC TIEN TAI TiNH BINH DUGNG

® NGUYEN TH| HOANG YEN

TOM TAT:

Muc dich ctia viéc thi€t 1p cdc bién phdp bdo ddm tién vay clia Quy Pau tr phat trién dia
phuong 12 nhim phong trénh rdi ro, bio toan ngudn vén ngin sich duge Nha nudc giao trong hoat
dong cho vay d6i vdi cdc du dn ddu tu xay dung ha ting thi€t y&u clia dia phuong. Hai trong s&
cdc bién phdp bdo didm ti€n vay phd bién dudc sit dung 1a thé chép tai sin ctia chl ddu tw dy dn
va th€ chdp bing tai sdn hinh thanh tif nguén vén vay. Tuy nhién, do cic vudng mic hién tai cia
Luat D4t dai 2013, Luat Nha & 2014, din d&n viéc thyc hién hoat dong bdo dam tién vay bing
2 bién phdp nay cda Quf Pau tu phat trién dia phuong gip khé khin.

Bai viét dya trén quan sdt thyc tién tir quy ché cho vay cda Quy P4u tw phét trién tinh Binh
Duong ddi chi€u véi quy dinh hién hanh cla cdc vin ban luit c6 lién quan d€ nhim chi 15 céc
vudng mic va dé xuat huéng hoan thién quy dinh phap luit vé van dé nay.

T khéa: bdo ddm ti€n vay, quy diu tu phét tri€n dia phudng, tinh Binh Dudng.

1. Dt van dé

Quy Pau tu phat trién dia phuong 13 quy tai
chinh nha nudc ngoai ngin sach do ﬁy ban nhén
dan tinh, Thanh phé truc thudc Trung uong thanh
1ap, hoat dong khdng vi muc tiéu 1gi nhuén, bdo
toan va phat tri€n von; thyc hién chic ning cho
vay va d4u tu tai dia phuong. ny ban nhin din cip
tinh thue hién chide ndng dai dién chud $& hitu nha
nude ddi véi quy. Quy PAu tr phat trién dia
phudng c6 tu cdch phdp nhin, c6 von diéu 1&, ¢
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con dau, dudc mé tai khodn tai Kho bac Nha nuéc
va cac Ngin hang Thuong mai hoat ddng hdp
phap tai Viét Nam theo quy dinh ctia phap luat’.
Trong s0 céc linh vic hoat ddng clia minh, Quy
Pau tu phét trién ¢6 thim quyén cho vay dau tr
v6i cdc doi tugng cho vay 13 cdc du 4n dau tu két
ciu ha ting c¢6 phuong 4n thu hdi v8n truc ti€p
thudc cdc chudng trinh, muc tiéu theo chién ludc,
k& hoach phat trién kinh t& - xd hoi da dudc Hoi
déng nhan dan cap tinh théng qua, bao gom: céc
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3. Thyc trang vuéng mic trong quy dinh vé
thé chip quyén sif dung dat cia chi diu tu du
4n va th& chap tai sin hinh thanh ti vén vay la
dy 4n nha & xa hoi tai Quy Pau tu phat tri€n
dia phuong tinh Binh Duong va kién nghi hoan
thién phap luét

3.1. Vuong mdc trong quy dinh vé thé chdp
quyén si dung ddt ciia chii ddu tw dy dn tai BDIF

Diéu 17 cla Quyét dinh s6 189/QDP-
HDPQLDTPT c6 quy dinh cic bién phdp bdo ddm
tién vay tai Quy. Trong d6 c6 bién phép th& chap
tai san cda bén vay hodc bén thit ba nhim béo dim
cho viéc thure hién nghia vu. Thyc tién cho thay, di
v6ibén vay 1a 6 chiic kinh t& vay von (sau day goi
tdt 1a chii ddu tw) dé thyc hién du 4n ddu tv thi hién
nay khi dung bi¢n phép th€ chdp, chi diu tuw khong
thé diing chinh quyén sit dung dit dugc Nha nudc
giao hoiic cho thué dat dé th& chﬁ'f) tai BDIF.

V& quyén th€ chdp cdia chi ddu tr 1a t§ chic
kinh t€ d6i1 v6i quyén st dung va tai sin gdn lién
v6i dd't duge Nha nude giao hoic cho thué, Luat
D4t dai ndm 2013 quy dinh 2 trudng hop:

- Truong hop 1: TS chic kinh t€ duge Nha nudce
giao dt c6 thu tién st dung dat, cho thué dat thu
ti€n thué dat mot 1an cho ci thdi gian thué 6
quyén th€ chap biing quyén st dung dit, tai sin
ctia minh gén lién véi di't tai cdc t8 chic tin dung
dudc phép hoat dong tai Viét Nam’,

- Truong hgp 2: T8 chitc kinh t& dugc quyén
th& chip tai sdn thudc s& hitu ciia minh gin lién
vdi ddt thué tai cdc t6 chite tin dung dugc phép
hoat ddng tai Viét Nam®.

Nhu vay, huéng din hién hanh ctia Luat D4t dai
nim 2013 chi cho phép t3 chiic kinh t& dugc quyén
th€ chdp quyén sk dung dat tai t8 chic tin dung.
Tuy nhién, d6i chi€u véi Luat Cic t8 chitc tin
dungnidm 2010, trong dinh nghia vé 5 chic tin
dung c6 néu: “T§ chic tin dung 13 doanh nghiép
thyc hién mdt, mot sd hodc tat ci cdc hoat dong
ngan hang. T8 chic tin dung bao gdm ngan hang, t3
chic tin dung phi ngan hing, t6 chiic tai chinh vi mo
va quy tin dung nhin din™. Do d6, Quy Pau tr
phit trién dia phuong khong phai 1a t§ chic tin
dung thi khdng dugc phép nhan th€ chap quyén sit
dung dat ctia chl diu tw 12 t8 chic kinh t€.

34 88 6 - Thang 3/2021

B4t cip nay dd din d€n hé qua 1a cdc t8 chifc
kinh t& dang trién khai dv 4n ddu tv khong thé
ding chinh quyén si dung di't dugc nha nudc
giao, cho thué d€ th€ chap vay von tai Quy PAu tw
phdt trién. TS chic kinh t€ phdi ding quyén si
dung dat cia c4 nhan d€ bdo ddm cho von vay.
Viéc dung gid tri quyén st dung dit clia c4 nhan
d€ bdo didm cho vén vay sé din dén cic hé qui
batlgi:

- Thit nhdt 1a gid tri khodn gidi ngan cia Quy
Pau tu phat trién d6i v6i hd so vay von cia chit
dau tu sé thap, bdi gid tri quyén st dung dit cia
c4 nhdn thdng thudng s& thdp hon nhiéu so véi
khodn vay ma t8 chitc kinh t&€ dang c6 nhu ciu.

Mic du B ludt Dan sy nim 2015 ¢6 quy dinh:
“Gid tri tai sdn ddm bdo c6 th€ 16n hon, bing hoac
nhd hon gid tri nghia vy dugc bdo ddm”°, Tuy
nhién, nguyén tdc vin hanh cia BDIF phai tuin
thii theo nguyén tdc van hanh chung ciia Quy Piu
tw phdt tri€n 1a trdnh rii ro trong hoat déng cho
vay va bdo toan ngudn vén. Do d6, trong thim
dinh hd so vay von clia Quy Pau tu phét trién,
mic du viéc bdo didm tién vay 13 khong bit budc,
Qu¥ Pau tu phét trién c¢6 thé thda thudn véi khdch
hang nhung trén thuc t& dé tranh rii ro Quy Pau
tw phat trién déu dit ra van dé vé tai sin bio dam
khi thyc hién hgp ddng vay vén. Va duong nhién,
gia tri clia khodn vay dugc gidi ngan cho t3 chifc
kinh t€ hoan toan phu thudc vio gi4 tri tai san
ddm bio.

- Thit hai 1a 1am han ch€ quyén va 1gi ich hgp
phédp clia t8 chic kinh t€ va tao ra sy bat binh
d4ng gitta t6 chic kinh t& va cdc cd nhén, t8 chic
trong viéc thyc hién cdc quyén cda ngudi si
dung dat. Cu thé, Piém g Khodn 1 Piéu 179
Luit Pat dai nam 2013 cho phép ho gia dinh, cd
nhan dugc quyén thé chap quyén st dung dat tai
t6 chic tin dung, t6 chitc kinh t&€ khdc hodc cd
nhan. Trong khi d6, Luit P4t dai nim 2013 lai
han ch& quyén th€ chap cia t§ chitc kinh t& khi
chi dugc th€ chap quyén st dung da't tai t8 chiic
tin dung. Pi€m han ch& nay vé hinh chung gay
cdn trd khong can thi€t ddi vdi cdc t6 chifc kinh
t€ trong viéc muén vay vén d€ phuc vu hoat
dong dau tu kinh doanh.
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Quy nén dudgc coi 1a mdt thi€u sét cAn bd sung cho
phu hgp véi tinh hinh thyc tién cla hoat dong bio
dam tién vay'®.

Vi vay, tdc gid dé xuat sita ddi Khoan 1 Piéu
147 Luat Nha & nim 2014 theo huéng: Cha diu tr
dy 4n xay dung nha & dugc th€ chdp du 4n hodc
nha & xay dung trong dv 4n tai td chic tin dung
dang hoat dong tai Viét Nam va céc t§ chifc kinh
t€ khdc d€ vay von cho viéc ddu tu du 4n hoic xay
dung nha & do6.

- Thit hai: Luit Nha & nim 2014 quy dinh
trudng hgp chi ddu tu da th€ chap du 4n nha & thi
treéc khi m& ban phai ti€n hanh gidi chdp nha &
hoic c6 thé 1ap bién ban thda thuan 03 bén: bén
th€ chip - bén nhan th€ chap - bén mua vé viée
chdp nhan mua nha & ma khong gidi chdp. Tuy
nhién, trong quy ché ctia BDIF lai khong cho phép
bdn nha & khi chii ddu tr chwa thanh todn hét
nghia vu v§i BDIF.

Tac gia thi€t nghi, xud't phdt tif nguyén tic bdo
toan von clia BDIF nén viéc quy dinh han ché&
chuyén nhugng, mua ban ddi véi du 4n nha & dang
thé chap ctia BDIF 14 quy dinh ndi bd dic thi. Tuy
nhién, quy ch€ cho vay n6i b ctia BDIF ciing phai
phu hgp véi quy dinh chung cda cdc vin ban luit
vé bdo ddm tién vay. Khoan 1 Diéu 26 Nghi dinh
s0 147/2020/ND-CP vé bdo dim tién vay quy

TAI LIEU TRICH DAN:

dinh: “Tiy thudc vao titng dy 4n cu thé, Quy Péu
tu phét trién dja phuong xem xét, sif dung cic bién
phdp dim bdo ti€n vay theo quy dinh cia phdp
ludt v€ bdo ddm tién vay”. Khodn 5 Piéu 321 Bo
luat Dan sy 2015: “Bén thé chip dudc quyén ban
tai sdn th€ chip néu dugc bén nhan thé chip dong
¥ hodc theo quy dinh cda luat”. Pdi véi dy 4n
NOXH, d6i tugng mua nha & trong trudng hgp ndy
12 ngudi c6 thu nhap thdp va ciing thudng cé nhu
ciu th€ chdp chinh nha & nay d€ vay von cho muc
dich mua chinh nha 8 d6. N&u trudng hdp quy ché
clia BDIF budc chi ddu tu phdi trd hét nd (toan bd
khodn ng) mdi dugc bdn nha 3 ma khong cho gidi
chdp titng phan clia dy 4n thi vd hinh chung s& b&
tic trong viéc chao ban dy 4n nha & nay cho ddi
twgng c¢6 nhu ciu.

4.Kétluan

D€ phat huy hon nita vai trd cia Quy Pau wr
phat tri€n dia phuong trong hoat dong cho vay ddi
v@i dy 4n dau tu, rat can sy di€u chinh dung hoa
giita cdc vin ban luit trong viéc diéu chinh lai cic
bién phdp bdo ddm ti€n vay. C6 nhu vay, hoat
dong cho vay ciia Quy Pau tw méi that sy phat huy
vai tro tr¢ Itc ngudn von cho cdc du 4n trong diém
nhim phat tri€n cd s& ha ting & dia phuong, phuc
vu cdc muc tiéu chung trong phét tri€n kinh t& - xa
hoi § dia phuong m

IKhodn 1, 2 Pi€u 3 Nghi dinh s 147/2020/ND-CP ngay 18/12/2020 clia Chinh phii quy dinh v& t§ chitc va hoat
dong ctia Quy PAu t phat trién dia phuong.

’Khoén 1 Diéu 17 Quy ché& cho vay clia Quy PAu tu phat trién tinh Binh Dudng (Ban hanh kém theo Quyé&t dinh
s6 189/QD-HPQLDTPT ngay 14/6/2018).

3Khodn 1 Diéu 2 Piéu 1¢ t§ chifc va hoat dong clia Quy Pau tu phét trién tinh Binh Duong (Ban hanh k&m theo
Quyét dinh s§ 1568/QD-UBND ngay 30/6/2014 cia ﬁy ban nhin din tinh Binh Duong).

“Khodn 1 Piéu 4 Diéu 1€ t8 chic va hoat ddng clia Quy PAu tw phat trién tinh Binh Duong (Ban hianh kém theo
Quyé&t dinh s6 1568/QD-UBND ngay 30/6/2014 ctia Uy ban nhan dan tinh Binh Duong).

5Piéu 5 Quy ché cho vay clia Quy PAu tir phat trién tinh Binh Duong (ban hanh kém theo Quyét dinh s& 189/QD-
HPQLDTPT)

¢Quy PAu tu phat trién dia phuong khdng chiu sy diéu chinh clia Luat Cac t8 chic tin dung nam 2010 (sira d6i,
bd sung nam 2017). Tuy nhién, trong thuc tién xay dung quy ch& cho vay clia cic Quy Pdu tu phat trién, céc

36 $6 6 - Thang 3/2021



LUAT

Qu¥ diu tu phat trién c6 thé tham khio vin ban clia ngan hing nha nudc trong hoat dong cho vay va bio ddm
tién vay.

"Piém d Khodn 2 Piéu 174 cda Luit P4t dai ndm 2013

8Piém b Khoan 1 Diéu 175 cla Luat P4t dai 2013

9Khoén 1 Diéu 4 Luat Céc t§ chifc tin dung nam 2010 (sita ddi, b3 sung nam 2017)

19Khodn 4 Diéu 295 B6 luat Dan sy nim 2015

1Piém b Khoan 1 Piéu 17 Quy ché cho vay ciia BIDF (ban hanh kém theo Quyét dinh s6 189/QD-HPQLDPTPT)
12Khoan 2 Biéu 17 Quy ché cho vay ctia BIDF (ban hanh kém theo Quyé&t dinh s6 189/QD-HPQLDTPT)
13Qua khao st trong Quy ché& cho vay clia cdc Quy PAu tu phat trién dia phuong mdt s§ tinh thanh khdc nhw
DPdng Nai, Tdy Ninh, Ca Mau.. déu c6 ghi nhin vé bién phdp bdo ddm ti€n vay 1 tai sdn hinh thanh tr
ngudn v8n vay (bao gdm dy 4n NOXH 1a tai sdn hinh thanh trong tuong lai). Vi du: Khodn 2 Piéu 4 Quy ché
bdo ddm tién vay v&n tin dung ciia Quy PAu tv phét trién tinh Pdng Nai (Ban hianh kém theo Quyé&t dinh s&
32/QP-HPQL ngay 20/10/2017 clia Qu§ PAu tu phat trién tinh Pong Nai); Piém a Khodn 1 Piéu 11 Quy ch&
cho vay ctia Quy Pau tu phét trién tinh Tay Ninh (Ban hanh kém theo Quyé&t dinh s§ 700/QD-HDQL ngay
15/03/2018 cda Quy Pau tu phat trién tinh TAy Ninh); Khoin 2 Piéu 8 Quy ché bio didm tién vay ciia Quy
DPAu tr phat trién tinh Ca Mau (ban hanh kém theo Quy&t dinh s8 02/QP-HPQL ngay 07/02/2013 cia Qu§
PAu tu phit trién tinh Ca Mau).
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ABSTRACT:

The purpose of security measures for loans which are granted by local development
investment funds in Vietnam is to avoid risks and preserve the state budget allocated for
financing local essential infrastructure development projects. Due to existing shortcomings of
Vietnam’s Law on Land 2013 and Law on Housing 2014, local development investment funds

find it is difficult to use investoers’ properties as the collateral for their loans.

This paper presents shortcomings in the lending activities of Binh Duong Province’s
Developmen Investment Fund by analyzing the fund’s loan management regulations, Based on
the paper’s findings, some recommendations are proposed to strengthen the effectiveness of

regulations.
Keywords: loan guarantee, local development investment fund, Binh Duong Province.

38 $6 6 - Thang 3/2021





