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BAO DAM MOI QUAN HE G I O A QUYEN HANH PHAP 
VA QUYEN Tl/ PHAP TRONG THUC HIEN 

QUYEN Liic NHA NlTdC 

NGUYEN THI HUYEN* 

DiSu 2 Hidn phip nim 2013: "Quydnl^c nhi nude H thdngnhit, cdsvphan cdngphdihgp 
vikiSm soitgiiJa cic caquan nhi nude trong vide thuchi$n cic quy^nl$pphip, hinhphip 
vi tuphip ". Nguyen tic nay thShi$n mdi quan he giQa eie nhinh quyin luc trong thucid$n 
quydnli^ nhi nude dVi$t Nam. Bii vidt lim rdmqtsdndi dung ca bin Mn quan tdiquySn 
hinh phip vi quyin tuphip, lu$n giii mdi quan h$ ̂ ua quyin hinhphip vi quyin tuphip, 
trdn casd dd dua ra cic quan diSm bio dim mdi quan h$ gft/a hai nhinh quyin niy trong 
thvchi$n quyinlifl:nhi nude 6 Vi$tNam hidn nay. 

THkhda: Quyen hanh phap; quyen tuphap; mdi quan he gida quyen hanh phap va quyen tu 
phap; quan diem. 
Article 2 ofthe 2013 Constitution states "State power is unified with assigmnent and coordi­
nation among agencies in tiie exercise of legislative, executive and Judicial powers". This 
principle reflects the relationship between branches of power in the exercise ofthe state 
powerin Vietnam. The article clari&es fundamental issues related to executive and judidal 
powers, ^plaining the relationship between executive and judicial powers, providing view­
points to ensure therelationsliip between these two branches of power in the exercise ofthe 
state power in Vietnam at present. 

Key words: Executive power; judicial power; relationship between executive and judicial 
powers; viewpoints. 
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Theo tinh than ciia Hien phap nam 2013, thuc hien va bao ve quyen, lpi ich hop phap cua 

mdi quan he giiia quyen hanh phap cac ca nhan va tdchlic trong xa hpi. 
(QHP) va quyln tu phap (QTP) trong 1. Thuc trang mdi quan h$ giiia quyln 

thuc hien quyen luc nha nuoc 6 Viet Nam la hanh phAp va quyln tu phap trong thyc hi$n 
quan he phan cong, phdi hop va kiem soat viec quyln lye nha nu6c 6 Vigt Nam hien nay 
thuc thi QHP va QTP do co quan hanh phap va Hien nay, viec xac lap mdi quan he quyln 
caquan tuphap thuc hien, bao dam quyln luc luc giua hanh phap (Chinh phu) va tu phap 
nha ntroc la thdng nhat; thuc hien QHP, QTP 
diing phap luat, co hieu luc, hieu qua; xii ly * ThS, Truang Dai hoc Hong Due -
nghiem minh, kip thdi mpi vi pham phap luat; Thanh Hoa 
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(Tda dn nhdn ddn) dua tten quy dinh cua 
Hign phip ndm 2013, Luat To ehue Tda in 
nhin din (TAND) ndm 2014, Luit Td chuc 
Chinh phi nam 2015, Iudt Td hmg hinh 
chinh ndm 2015 va Quy ehg phdi hijp cdng tdc 
duoc ban hanh bdi Nghi quyet hgn tieh 
sdl5/NQLT/CP-TANDTC-VKSNDTC ngdy 
31/3/2010 gitia Chmh phit, TAND tdi eao va 
Vien kigm sat nhdn ddn tdi cao. 

- Ve phuong thgn phin cdnggiira coquan 
hanh phip vi co quan tuphip trong viee td 
ehdc tbuebign quygn lite nhi nude. 

Digu 94 Hien phip nim 2013 quy dinh: 
"Chlnh phtt id co quan hdnh chinh nhd nude 
cao nhdt cua nude Cdng hda XHCN Viet Nam, 
thuc bien quygn hdnh phdp, la co quan chdp 
hdnh eiia Qude hdi". Quy dinh ndy dd khdi 
qudt tinb chat, vi tti vd cbtrc ndng cita Cbinh 
phii vdi mdt diem mdi Id nhdn manh dgn 
QHP cua Chinh phu. Vdi chuc ndng thuc hien 
QHP, Cbinh phu thuc bien vigc hoach dinh vd 
chgu hdnh cbinh sdch qudc gia, td chuc thue 
hien Hien phip vd phdp ludt dg duy tti vd bdo 
ve ttdt tu edng cdng, bao ve loi ich qudc gia, 
bao ve quyen eon ngudi, quygn cdng ddn. 

Ben canh dd, khoan 1 Digu 102 Hignphip 
ndm 2013 quy dinh: "Tda dn nhan ddn Id co 
quan xet xu cua nude Cdng hda XHCN Viet 
Nam, thuc Uen quyen tu phdp". Quy dinh 
nay de eao ttdeh nhiem eiia TAND ttong viec 
thuc hien QTP; cdng bdng vd cdng ly ciia mdt 
qudc gia the hien tap ttung nhdt d quygn xet 
xu eiia Tda dn. TAND ed ntiiem vu bao ve 
cdng ly, bao ve quyen eon ngudi, quyen edng 
ddn, bdo ve ehe dp XHCN, bao ve loi ich cua 
Nha nude, quyen vd loi ich hop phdp cua td 
chuc, ca nhdn. Su phdn cdng nay tigp tuc 
duoe eu the hda d chtte ndng, nhiem vu cua 
timg CO quan theo Iuat Td chuc Chlnh phu 
nam 2015 vd iuat Tdchue Tda in nim 2014. 

Nhuvdy, su phdn edng giita co quan hdnh 
phdp vd CO quan tu phdp ttong viec td chtte 
thuc Men quygn luc nhd nude nhu tten vita 
bao dam tinh thdng nhdt, vita bao dam tinh 

phdi hop vd kiem sodt Idn nhau, tien co so 
hudng tdi sir edn bdng vd bdo ddm su thdng 
sudt cua quygn lire. 

- Vg phucmg dign phdi hpp gida co quan 
hinh phip vi coquan Or phip ttong vigc to 
chuc thuchign quygn lue nhi nude. 

Sir phdi hop giiia co quan thuc bien QHP 
va QTP duoc quy dmh tai Nghi quyet hgn tieh 
sd IS/NQLT/CP-TANDTC-VKSNDTC ngdy 
31/03/2010 cila Chmh phu, TAND tdi cao vd 
Vien kigm sdt nhan ddn tdi eao ban hdnh Quy 
ehe phdi bop cdng tde giOa Chinh phu vdi 
TAND tdi cao, Vien kiem sdt nhdn ddn tdi 
cao. Theo dd, edc co quan nay thuc hien phdi 
hgp ttong viec xdy dung Chign luoc, ke hoach 
phdt ttien kinh te - xd bdi; ttong cdng tde 
phdng, chdng tdi pham vd vi pham phdp luat; 
ttong cdng tac phd bien, gido due phdp ludt; 
edng tde ttao ddi, eung edp thdng tin; cong 
tdc dao tao cdn bd; hop tdc qude tg; ttong viec 
bdo dam co sdvat chdt, phuong tien ldm viee, 
kinh phi boat ddng eua T/iND, Vien BQgm sat 
nhan dan... 

Sau 8 nam thuc hien Quy chg phdi hop 
edng tde da dat mdt sd kgt qua cu thg nhu: cdc 
dit dn ludt ma Chinh phit ehu tii xdy dtmg deu 
cd tham idido y kien cua Tda dn vd ngdtih Tda 
dn ludn tieh cue tham gia, nhat la vdi mdt sd 
ludt nhdm thdo gd khd Ididn ttong phdt ttien 
kinh te - xa hdi cd nhimg ndi dung thugc 
pham vi budng ddn eua Tda dn nhu gidi quygt 
ngxdu, khde phue no dgng bdo higm... Dua 
tten thuc tign xet xii, Tda dn cting cd nhieu 
kign nghi, gdp y vg viec xdy dtmg eo ehe, 
cbinh sdch, phdng, chdng tdi pham. Ttong 
cdc phien hgp thudng ky, Chmh phu mdi 
Chdnh an T/\IslD tdi cao tham du, ddng thdi 
tao digu Iden, hd ttg ngdnh Tda dn ttong dao 
tao ngudn nhdn lite, xdy dung Hpc vign Tda 
dn. Tdadndathamgia cung Chlnh phu xu ly 
gidi quyet khigu nai tidng ngudi keo ddi; tham 
gia hodn thign he thdng phdp ludt. Ddnh gia 
ve edng tae phoi hop giita Chinh phu vd Tda 
dn, Thu mdng Cbinh phii NguyJn Xuan Phiic 
neu Id: "Cd tiie ndi, cdng tdc phdi hop giua 
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Tda an va Chinh phii duoc tien hanh thudng 
xuyen, chat che, hieu qua, nhat la trong thi 
hanh an dan su, xay dung phap luat, hudng 
dan phap Iuat, cdng tac tuong tro tuphap...'. 

Tuy nhien, ben canh nhiing ket qua dat 
dupe van cdn tdn tai mpt sd han che, cu thi: 
nganh Tda an cdn gap khd khan vl co sd vat 
chat, nhilu tru so tda an xudng cap, van cdn 
35 don vi TAND cap huyen chua cd tru sa, 
phai di thu6 dia diem dl lam viec .̂ Ben canh 
do, ddi sdng, thu nhap cua tham phan, can bp 
Tda an cdn han che. Dl kh^c phuc nhiing bat 
cap nay, trong thdi gian tdi, Chinh phii va 
TAND tdi cao phai cd su phdi hop thudng 
xuyen, chat che hon, dac biet la trong giai 
quylt nhiing vin de hen quan din co sa vat 
chat va chi dd, chinh sach cho can bp nganh 
Tda an. 

- Viphuongdien kiem soat giira caquan 
hanh phap vi ca quan tuphip trong viec to 
chtic thuc hien quyin luc nha nuoc. 

Hien nay, ve mat phap ly, Tda an hau nhu 
khdng cd su le thuoc vao Chinh phu, vi vay, 
kha nang kilm soat ciia Chinh phu ddi voi 
Tda an khdng cao. Tuy nhien, d chiing mue 
nhat dinh, Chinh phu cd thi kilm soat co 
quan thuc hi&n QTP thdng qua kiem soat viec 
thu chi tai chinh, ngan sach phuc vu cho hoat 
dpng tu phap. Vi ngudn ngan sach ciia nganh 
Ida an chi dua vao ngan sach nha nuac do 
Qudc hpi phan bd nen khdng loai tru kha 
nang nganh Tda an thieu hut ngan sach do 
nhiing khoan chi khong ludng truac hoac 
khdng dupe lap kl hoach tot, vi vay, nganh 
Tda an cd the se lai phai dl nghi Chinh phii 
bd sung ngan sach. 

Ddi vdi chieu kiem soat nguoc lai, cd thi 
thiy, hoat dpng kiem soat quyln lue tu co 
quan tu phap ddi vdi co quan thuc hien QHP 
noi chung chii yeu duoc rihan dien thdng qua 
hoat dpng xet xii cac vu an hanh chinh; ddi vdi 
cac khieu kien quyet dinh hanh chinh hay 
hanh vi hanh chinh ciia cac co quan hanh 
chinh nha nuoc. Theo do, thuc te eho thay 

hoat dpng cua Tda hanh chinh budc dau da 
tao ra ca chi kiem soat cd hieu qua, nang cao 
tinh phap chi trong boat dpng ciia bp may 
nha nuac, bao dam cac quyen va lpi ich hpp 
phap ciia cdng dan. Trong qua trinh xet xii, 
Tda hanh chinh cd the xem xet tinh hpp phap 
cua cac van ban mang tinh phap quy eiia cac 
CO quan nha nuoc, neu van ban do la nguyen 
nhan ciia nhiing quyet dinh hanh ehinh bat 
hpp phap bi khieu kien thi kien nghi sua ddi, 
bd sung hoac hiiy bd... 

2. B^o d ^ mdi quan he giua quyln hanh 
phap va quyln tu phdp trong thuc hien quyln 
lye nha nu6c 6 Vi0t Nam 

Tren eo sd' thuc trang da phan tich 6 tren, 
de phat huy hieu qua mdi quan he giua QHP 
va QTP noi rieng, quyln luc nha nude ndi 
chung, theo tac gia, trong qua trinh xac lap 
Cling nhu thuc thi mdi quan he giiia hai 
nhanh quyln nay, can thuc hien nhat quan 
mpt sd quan diem sau: 

Thiinhat, trong quan he giiia QHP va QTP 
phai bao dam nguyen tSc "quyln lue nha 
nude la thdng nhat, cd su phan cdng, phdi 
hpp va kiem soat giiia cae eo quan nha nuac 
trong viec thuc hien quyen lap phap, hanh 
phap va tu phap" trong Nha nuoc phap quyln 
XHCN Viet Nam. 

Trong sd cae nguyen t^c td chiic va boat 
ddng ciia bd may nha nude, day la nguyen tae 
mang tinh chinh tn - phap ly quan trong, la eo 
sd de van hanh quyln lue nha nude, bao dam 
quyln luc nha nude thupe ve nhan dan, nhan 
dan la chu the toi cao cua quyen luc nha nuoc. 
Tat ca eac nhanh quyln tii lap phap, hanh 
phap hay tu phap deu do nhan dan liy quyln, 
giao quyln. Mac du mdi nhanh quyen lue co 
ehlie nang, nhiem vu va tham quyen phap ly 
khac nhau, nhung diu hudng den mdt mue 
tieu ehung: phuc vu nhan dan, xay dung Nha 
nude phap quyen XHCN, xay dung che dp 
XHCN. Phan edng quyln Iuc nha nude la eo 
SO' dl xac dinh vi tri phap ly, npi dung thSm 
quyln, pham vi hoat ddng ciia cac co quan 
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tiong bd mdy nhd nude. Viee phdn edng 
qttyen lite la nhu eau khach quan. Id each tiitie 
ie gidi han quyen, lam cho viee ndm gitt vd 
thuc thi quygn id idng, minh bach, ttdnh lam 
quyen. Ban chdt etia phdi hpp quygn luc libd 
nude id phuong tiitic, each tiittc, lg ldi lam viec 
gida eac eo quan nha nude ttong viec thiic 
hien cdc quyen lap phap, hdnh phdp vd tu 
phap^. Ddy la nhdn td thiic day viec thitc Men 
nhiem vu va quyen ban cua mdi nhanh quygn 
lue mdt each kip thdi vd ddy du. Cd sit phan 
cdng, phdi hop thi phdi cd sitkigm sodt quyen 
lite nha nude. Kigm sodt quygn lue nhd nude 
dg tidnh lam quygn, long quygn, bdo dam 
quygn lire nha nude dupe thue thi mdt each 
hieu qud nhat. 

Nhuvdy, mudn bao dam dupe mdi quan 
he giiia QTP va QHP thi phai bdo dam dupe 
nguyen tde nay dg dua quyen lire nhd nude 
tid ve dung nghia etia nd id quyen Itic cua 
nhdn ddn. 

Thuhai, quan he giiia QHP va QTP phdi 
bao ddm nguyen tdc Dang Cdng sdn Viet Nam 
ldnh dao Nhd nude vd xa bdi. 

Viec hien dinh vai ttd Idnh dao cua Dang 
ddi vdi Nhd nude vd xd hdi ttong Hign phap 
ndm 2013 Id tat yeu lich sit, thg Men y chi, 
nguygn vgng eua nhdn ddn. Bdi nd xudt phdt 
tir laan chat, vai tid, uy tin ciia Ddng, dupe 
nhdn ddn tin tudng, lira ehpn vd ity thdc. Vdi 
vi tti, vai tid ehinh tii - phdp Iy cua minh. 
Dang thuc Men chile ndng ldnh dao Nha nude 
vd xd hdi, ldnh dao cdng tae td chuc quygn lire 
nhd nude, ttong dd cd QHP va QTP. Viec bdo 
dam mdi quan he giiia QHP va QTP nham 
h udng den thuc Men quygn Iuc nhd nude mdt 
cdch hieu qua nhdt, bdo ddm quygn luc nhd 
nude thude vg nhdn ddn. Ttong quan he lanh 
dao CO quan thitc Men QHP, dg bdo dam eho 
Chinh phu thue hien dupe cdc chuc ndng 
qudn Iy va thuc Men tdt ede nMem vu ehinh 
tii, kinh tg, van hda, xd hdi, qude phdng, an 
ninh va ddi ngoai ciia Nha nude, bdo ve quygn 
tu do ddn chu cua cdng ddn da dupe Hien 

phap quy dinh, ddng thdi bao dam sir phdt 
ttign ben vting ciia qude gia, phdng, chdng id 
nan quan heu, tham nhiing, sir thodi hda Men 
chat cua mdt bd phdn cdn bd, dang vien ttong 
bd may Chinh phu. Dang tap ttung ldnh dao 
xay dimg ddi ngii cdn bd, cdng chiic ddp ung 
yen cdu xdy dung Nha nude phdp quyen 
XHCN. Dang lanh dao cdng tdc kigm tia, 
thanh tia, gidm sdt boat ddng cua Chinh phii, 
Thii tudng Cbinh phu, can bd, edng chuc, 
vien chirc, dang vidn boat ddng ttong co quan 
Chinh phu. Ben eanh dd. Dang chii ttgng ldnh 
dao cdng tde td ehiic vd boat ddng kidm sodt 
quyen lite hdnh phap tien cac phutmg dien: 
lanh dao cbinh in (quygt dinh cde nguyen tdc 
td chirc va boat ddng eua co ehe kiem sodt 
quyen Iuc hdnh phap, quyet tiinh cdc phutmg 
hudng cbinh tti ttong boat ddng cua cae thiet 
thg tham gia kiem sodt quyen lite hanh phap); 
ldnh dao cdng tdc td chtte (td ehiie edn bd, 
edng tdc ddo tao, bdi duong, quyet dinh chg 
do Idm vigc...); liinh dao tu tudng (thdng qua 
giao due, tuyen tiuyen dudng ldi, ehinh sdeh 
cda Ddng eho can bd va nhdn dan, ndng cao 
nhan thirc ve tidch nhiem, tham quygn, quan 
tiiet quan diem cua Dang vg kigm sodt quyen 
lire hdnh phdp). 

Tuong tu, ddi vdi co quan thuc Men QTP, 
Ddng lanh dao co quan thuc hien QTP la ndi 
dung rat quan trgng nhdm mue dieh: Mdt Ja, 
bag dam bgat ddng ciia cdc eo quan tu phap 
then diing dudng Idi chinh tii, kien dinh di 
theo dinh hudng XHCN, giii vtrng ban chat 
tot dep ciia Nhd nude ta la Nhd nude phdp 
quyen XHCN cua nhdn ddn, do nhdn dan va 
vi nhan ddn. HalM, bao dam phdt huy ddy dii 
vi tti, vai ttd cua cdc CO quan tu phdp dg hodn 
thdnh chtte nang, nhiem vu theo Iudt dinh, 
duy tri va bao ve ngn phdp chg XHCN, vi su 
cdng bdng, ddn chii vd nghigm mmh ttong td 
chile tiii hdnh phdp Iudt. Dang lanh dao cdc 
CO quan thiic hien QTP cd ndi dung todn 
dien: Idnh dao vg chinh tri, tu tudng; vg td 
chiic, can bd; vg dinh hudng cdng tac. Dang 
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ldnh dag cdc co quan thirc Men QTP thdng 
qua viec dinh la cdc nguygn tdc, quan diem 
Idn ldm eo sd xdy dung td chile vd boat ddng 
eia cac co quan tu phdp; vach la dudng ldi, 
dinh hudng tiong cdc linh vue hoat ddng ciia 
cae CO quan thuc Men QTP. 

Nhu vay, hieu qua cdng tdc lanh dao cua 
Dang se Id co sd hgan thien td chile, boat 
ddng eua Chinh phu, Tda dn eiing nhu viec 
hodntMenmdiquanhe gitia bai co quan nay. 
IVIat khde, khi Chinh phu, Tda dn thire Men tdt 
chiic ndng cita minh vd phdi hpp nhip nhdng 
vdi nhau dg dem lai bleu qua ttong thue thi 
quygn luc nhd nude se la co sd quan ttpng dg 
tiep tuc khdng dinh, ban ddm su ldnh dao cua 
Dang edm quyen ddi vol Nhd nude phdp 
quyen XHCN Vigt Nam. 

Thu ba, quan he giita QHP vd QTP phdi 
bao dam sir ddc lap eiia Tda dn. Su bdg dam 
tinh thupng tdnphap ludt ttgng xahdied thue 
Men dupe hay khdng phu thude vdo viec thite 
hien QTP. Nhu dd dg cap, ban chat eiia QTP 
Id thi hanh cdng ly, dem lai cdng Iy cho ngudi 
ddn. Dd dem lai cdng ly cho ngudi ddn, tieu 
chudn cao nhat de chiing td cho ngudi dan 
thdy cdng ly dd dupe tW hdnh la viee thuc Men 
QTPpbaibao dam tinh khdeh quan. Dieu ndy 
ed ngMa Id kM QTP dupe thuc Men, Nhd nude 
se khdng thien vi bat ky ai, tat ca mpi ngudi 
deu binh ddng ttude phdp Iuat. Su khdcb 
quan Id digu kien tdt yeu cua viee tM hdnh 
edng ly, neu QTP khdng dupe thuc Men mot 
edeh khdeh quan, cdng bdng tM ngudi dan se 
khdng tin vdo cam ket bao ve edng ly cua QTP 
ciia Nhd nude. Bgn canh do, neu tinh khach 
quan la ygu edu tdt ygu the hien edng Iy thi 
tinh ddc lap lai la dieu kien tign quyet dg QTP 
ed the vjn hanh mdt cdch khach quan. Qua 
tiinh tM hdnh edng Iy, ddc Met Id qud tiinb xet 
xii, ludn dung eham tdi quyen lpi cua cde bdn 
tiiam gia tianb chap cimg nhu nhimg ehu the 
khde ed lpi ich va mdi quan tam hen quan. Tdt 
cd cdc chu thg nay deu tim edeh tdc dgng tdi 
vigc thirc Men QTP de bao ve quyen vd lpi ich 

ciia minh. Vi vdy, tfnh ddc lap cita QTP cd 
ngMa Id QTP phdi dupe thire Men cM dira tten 
CO sd cdc chimg cu khdeh quan vd theo quy 
dinh eiia phdp ludt. Ndi cdch khde, tinb dpe 
lap eua QTP loai tiir su can tMep khdng chinh 
ddng cita bdt ky ed nhdn ndo vdo boat ddng 
thuc Men QTP cua cdc co quan tu phap. 

De bao ddm tinb ddc lap ciia QTP thi edc 
CO quan ttong he thdng tu phdp deu phdi ddc 
lap. Bdt ky eo quan ndo ttong be thdng tuphap 
khdng ddc lap cung deu anh hudng tdi tinh 
ddc lap eiia viee thue Men QTP ndi chtmg. Tuy 
nMen, tinh chat vd miic dp ddc lap ciia timg 
coquan iai phu thude vag dae digm vai ttd cua 
CO quan dd ttong be thdng tu phap. Nhu tten 
da phdn tieh, Tda dn Id eo quan cd vai ttd 
quygt dinh tdi viec thirc Men QTP, Id noi the 
Men tdp Bung nhdt qud trinh thitc Men QTP. 
Chinh vi vay, Tda an ludn ed tinb ddc lap cao 
nhdt tiong he thdng tu phap. Tinh ddc lap cua 
Tda an dupe the Men gdn nhu tuyet ddi vdd 
mitc dich cudi cimg la bao dam cho timg tham 
phdn khdng thg bi dnh huong bdi bat ky ygu 
td ben ngoai ndo tde ddng tdi boat ddng xet xir 
eiia minh. Tinh ddc lap eua Tda an, vi vay, 
ludn duoe xem xet tit ca gdc dd tiiiet ehg vd gdc 
dp thg chg. Tiong Nhd nude phdp quyen Men 
dai, sir dde lap ciia Tda an ludn Id bigu tttpng 
cho tinb dde lap eua QTP. 

Nhu vdy, viec thue Men nhdt quan cac 
quan diem tren se bag dam xde lap va thuc 
Men mdi quan he gitia QHP vd QTP mdt cdch 
dung ddn vd hieu qua nhdiO 
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