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QUY D P VE BAO DAM THUD HIEN NGUYEN TAC 
SUY DOAN VO TO! TRONG BO LUAT TO TUNG HINH SU NAM 2015 

• ThS. HOANG VAN HANH * 

Tdm tat: Truac yeu edu bdo v | quyen con nguoi vd xu thi hpi nhgp qudc te ngdy cdng mgnh me. suy 
dodn vo tpi Id mpt tmng nhirng nguyen tdc ca bdn duptc dp dung rong rdi trong nen tuphdp nhieu nuac. 
Bdi viet ndy phdn tich thyc trgng cdc quy dinh ve bdo ddm thyc hi$n nguyen tdc suy dodn vo tpi trong Bp 
lugt To tgng hinh sy Vi?t Nam ndm 2015. 

Abstract: Faced with the need to pivtect human rights and the increasing trend of international 
integration, innocent presumption is one of the basic principles, widely applied in the Judiciary of many 
countries. This article analyzes the situation of provisions on ensuring the implementation of the principle 
of innocent presumption in the Vietnam Criminal Procedure Code of 2015. 

OVi?t Nam, xuat phat tir vi$c dam bdo minh toi phgm 

nguyen tac suy dodn vd tgi Id sy the Ngi dung nay nhan mgnh yeu cau ve mgt thii 

hign quan diem cua Nhd nudc trong tyc phdp ly, la dau higu quan ttgng nhat cua che 

vi§c tdn ttgng cdc gid trj cao quy ciia con ngudi dg phap quyin, theo dd, thii tyc cdng khai, minh 

ve nhan phdm, danh dî  trong xa hgi, Hien phap bgch la ddi hdi sd mgt cho vi?e bdo v§ quy6n con 

nam 2013 va Bd lugt Td h^ng hinh sir nam 2015 ngudi chdng lgi syr truy biic tuy tign. Theo tinh da quy dinh cy the ve nguyen tac suy dodn vo tdi 

va vi?c bdo dam thuc hi?n nguyen tac nay trong 

td tyng hinh s\r. "Ngudi bi huge tgi dugc coi Id 

khdng cd tgi cho den khi dugc chiing minh theo 

trinh ty, thu tyc do Bg lugt Td tyng hinh sy quy 

dinh vd cd bdn an ket tgi ciia Tda dn da cd hi?u 

lyc phdp luat"'. 

than dd, tgi nhieu dieu lugt cy the, Bd lugt Td tyng 

hinh su nam 2015 da nhan mgnh cac yeu cau 

nghiem ngat ve trinh t\r, thu tue, coi dd cung la 

mgt nguyen tac cua td tung hinh su. Bg ludt To 

tyng hinh sy nam 2015 xde dinh: "Mgi hoat dgng 

td tyng hinh sy phai dugc th^c hi?n theo quy dinh 

cua Bg Iuat nay. Khong dugc giai quylt nguin tin 

Nhim bao dam th\rc hi?n nguyen tac suy dodn vl tgi pham, khdi td, dilu tta, truy to, xet xii 

vd tgi, cac co quan, ngudi tien hanh td tyng cin ngodi nhung can cii va trinh tu, thu tyc do BO lugt 

phdi ap dyng va chap hanh nghiem chinh cac bi?n ndy quy dinh"2. 

phdp sau day: Trdeh nhigm ciia co quan, ngudi cd tham 

Mpt Id, dp dung vd thyc lii^n hi?u qud cdc quyen tien hdnh to tyng ciing dugc dgt ra ngay tir 

bi?n phdp to tung theo trinh ty, thu tue do Bp ludt quy dinh vl khdi td vd xii ly vy an hinh syr; "Khi 

Td tung hinh su ndm 2015 quy dinh di chirng phat hi?n hanh vi ed ddu hi?u tgi phgm, ttong 
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pham vi nhi|m vu, quyin hjn ciia minh, co quan 

cd tham quyin tien hdnh t l tyng cd trdeh nhipm 

khdi t l vu an, dp dyng cdc bign phap do Bp luat 

nay quy djnh dg xac dinh tOi phiim va xu ly ngudi 

phjm tpi, phdp nhan pham t^i. Khpng dupc khdi 

to vy an ngoai nhung can eii va hinh ty, thii tyc 

do Bp luiit ndy quy dinh"3. Co quan dilu tra, co 

quan dupc giao nhigm vy tiln hdnh mpt s i boat 

dpng dilu tra phdi tuan thii phdp luat khi tiln hdnh 

ho?t dpng dilu tra theo quy dinh ciia Bp luat Tl 

tyng hinh su nam 2015. Mpi boat dpng dilu tra 

phai ton trpng sy that, tiln hdnh khdeh quan, toan 

dign vd day du; phat hien nhanh chdng, ehinh xac 

mpi hanh vi pham tpi, Idm rp chirng cit xae dinh 

CO tpi vd chirng cir xde djnh vo tpi, tinh tilt tang 

njng, tinh tigt gidm nhp trdeh nhipm hinh sy, 

nguyen nhan, dilu kipn ph?m tpi vd nhOng tinh 

tilt khac cd y nghia ddi vdi vipe gidi quylt vy an'. 

Vign kigm sdt thyc hanh quyin cong td vd kilm 

sdt vigc tuan theo phdp luat trong to tyng hinh sy, 

quygt djnh vigc bupc tpi, phat hign vi pham phap 

lu^t nhim bdo dam mpi hanh vi pham tpi, ngudi 

pham tpi, phap nhan pham tOi, vi ph^m phdp ludt 

deu phdi dupc phdt hign va xu Iy kip thdi, nghiem 

minh, vipc khdi td, dieu tra, truy td, xet xii, thi 

hanh an dung ngudi, dung tpi, diing phdp lu^t, 

khong de Ipt tpi pham va ngudi ph?m tpi, phdp 

nhan phjra tpi, khdng ldm oan ngudi vd tpi'. 

Khi tiln hdnh t l tyng, trong ph?m vi nhipm vy, 

quyen h^n eiia minh, co quan, ngudi cd thdm 

quyen tiln hdnh td tyng phdi tdn trpng va bao vg 

quygn con ngudi, quygn vd Ipi ieh hpp phdp cua 

ca nhan; thudng xuygn kigm tra tinh hpp phdp va 

sy cin thilt ciia nhung bipn phdp da dp dyng, kip 

thdi huy bo hojc thay ddi nhiing bipn phap do neu 

xet thay cd vi pham phdp ludt hoae khdng cdn cin 

tbigt^. Khdng ai cd thg bi bat neu khong cd quylt 

dinh cua Tda an, quygt dinh hoae phe chuin cua 

Vign kiem sdt, trir trucmg hpp pham tpi qud tang. 

Vigc giii ngudi trong trudng hpp khin cip, vigc 

bit, tam gift, tjm giam ngudi phdi theo quy dinh 

cua Bp luat Td tyng hinh sy. Nghigm cim tra tin, 

biic cung, dung nhyc hinh hay bit kJ' hinh thiic 

doi xii ndo khae xam ph^m than thg, tinh mang, 

siic khde ciia con ngudi^. Trong giai do^n dilu 

tra, truy to, neu khong chiing minh dupc bi can da 

thye hign hdnh vi tpi pham ma thdi h^n dilu tra 

da hgt, thi eo quan cd thim quyin phdi ra quylt 

dinh dinh chi vy an theo qyy dinh cua Bp ludt Tl 

tyng hinh sy ndm 2015*. Ngodi ra, B? Indt Id 

tyng hinh sy cdn cd qyy djnh khac giiip cdc co 

qyan tign hdnh td tyng cho vipc djnh tpi danh mpt 

each chinh xac nhu: Quy dinh ve chiing minh vd 

ehiing cir (Chucmg VI), quy dinh vg cdc bign phap 

ngan chan, bign phdp cuong ehi (Chuong VII), 

ddng thdi cdn quy dinh vl Uinh ty, thu tyc khdi td 

(Chuong IX), dilu tra (Chuong X), truy t l 

(Chuong XVIII)... 

Hai Id, dp di^ng cdc bi^n phdp hap phdp md 

Bo ludt To tung hinh sir quy dinh de xac dinh su 

that Ciia vif dn mgt cdch khdch quan, todn di^n, 

day dii 

Trach nhipm chiing minh tpi pham thu^e vl co 

quan cd tham quygn tien hanh td tyng. Ngucri bi 

bupc tpi cd quygn nhung khdng bupc phdi chiing 

minh Id minh vd tpi. Trong pham vi nhigm vy, 

quyin han cua minh, co quan cd thdm quyen tiln 

hdnh t l tyng phdi dp dyng eae bign phdp hpp phdp 

dl xde djnh sy that cfla vy an mpt cdch khdch 

quan, todn dipn vd diy dii, lam ro chiing cii xac 
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dinh cd tdi va chiing cii xde dinh vd tgi, tinh tilt 

tang ndng vd tinh tilt giam nh? trdeh nhi?m hinh 

s\r cua ngudi bi huge tgi^. Khdch quan Id dya vao 

sy thgt trudc mat, tdn tai ben ngoai khdng phy 

thugc vao y thiic, y mudn con ngudi. Dam bdo 

xem xet vu an tinh tiet vy an mgt each khach quan 

thi CO quan dieu tra, Vign kiem sat, Tda dn phai dp 

dyng mgi bi?n phdp hgp phdp de xae dinh sy that 

vy an mgt each khdch quan, toan di?n khdng bi 

chi phdi bdi y chi cua ngudi khac va khdng xem 

xet vy an mgt each phien di?n. Bao dam thyc hi?n 

nguyen tac suy dodn vd tgi ddi hdi qua trinh 

chiing minh tgi phgm phdi d\ra tren nhung chiing 

cir xac thyc, khdng cdn nghi ngd. Mgi sir nghi 

ngd doi vdi ngudi hi bat, ngudi hi tam giir, bi can, 

bi cdo deu phdi dugc kiem tra, chiing minh lam 

ro. N I U khdng chiing minh lam ro dugc sy nghi 

ngd thi sy nghi ngd ddi vdi ngudi bj bat, ngudi bj 

tam giii, bj can, bi cao phai duge gidi thich theo 

hudng cd lgi cho hg. Chung minh tgi pham Id mgt 

qua trinh diln ra d cd ba giai doan dilu tra, truy 

td, xet xir. Ba giai dogn nay dgc lap nhung lai cd 

CO che giam sdt, che udc, bd sung cho nhau nham 

bdo dam vi?c kit tgi dugc chinh xac, khdng lam 

oan ngudi khong phgm tdi. Tirng chu the cua giai 

dogn td tyng phai cd nghTa vy chiing minh tgi 

phgm d giai doan ciia minh phu trach va chju 

trach nhi?m vl vi?c chiing minh dd. Khi khdng dii 

va khdng thi lam sang td can cit dl buge tgi, ket 

tgi theo quy djnh ciia Bg luat Td tyng hinh sy nam 

2015, thi CO quan, ngudi cd tham quyen tien hanh 

td tyng phai kit lugn ngudi bj buge tgi khdng cd 

tgi. Quy dinh nay la ro rang, diit khodt d cho khi 

khdng dii can cir de buge tgi hoac khi khdng the 

lam sang td dugc can cur huge tgi, ket tgi, thi co 

quan dilu tta vy dn hoac Tda an xet xii bj cao phdi 

kit lugn bi can, hi cao khdng phgm tgi. 

NghTa vy chirng minh thugc vl ca quan co 

thdm quyin tiln hanh td tung bao gdm co quan 

dilu tra, tniy td va xet xir. Ngoai ra, m^t sd co 

quan dugc giao nhiem vu tien hanh mdt sd hogt 

dgng dieu tra theo quy dinh ciia phap lugt^o. Co 

quan dilu tta, Vi6n kilm sdt, Tda dn cd nghTa vy 

chiing minh tgi phgm, nhung vi?c chiing minh tgi 

pham ciia cac co quan ndy o mdi giai doan td tting 

cd nhimg dac diim khdc nhau. C) giai doan khdi 

td vy dn hinh su, giai dogn dilu tra vy dn hinh su 

vd truy td, ca quan dieu tra, Vien kiem sat cd 

nghTa vu chiing minh tgi pham, cdn d giai dogn 

xet xir, nghTa vy chirng minh tdi pham thugc ve 

dai di?n Vi?n kilm sdt thuc hanh quyen cdng to 

va Hgi ddng xet xii. Ddi tugng chiing minh ttong 

vy an hinh sy bao gdm nhijng sy kien vd tinh tiet 

khac nhau. Moi s\r ki?n, tinh tilt ndi rieng cung 

nhu todn bg vy an deu phdi dugc nghien ciiu, lam 

sdng td mgt each khach quan, day dii, todn dien va 

chinh xde. De chiing minh tgi pham trong to hing 

hinh su thi van de quan tam hang dau chinh Id cdc 

cau thdnh tgi phgm. Cau thanh tgi phgm chinh la 

tdng hgp nhiing dau hieu dac trung cho mgt loai 

tgi pham cy the dugc quy dinh trong lugt hinh su. 

Tuy nhien, khdng phdi bat cii ciu thanh tdi pham 

nao cung cd nhijng ddu higu bat huge gidng nhau; 

cd nhiing diu hi?u bit budc phdi cd trong tit cd 

cdc cau thanh tgi pham, cd nhiing dau hieu c6 

trong cau thanh tdi phgm ciia tgi ndy nhung Igi 

khdng cd trong cau thdnh tgi pham ciia tgi khac. 

De chiing minh tgi pham trong to tyng hinh sy, 

thi ddi vdi bdt cii mgt tgi phgm nao, cac co quan 

tien hanh td tyng vd ngudi tien hdnh td tyng phdi 
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thu thdp ddy dii ehiing cu dg chiing minh dupc thdi gian ndo, trong giai doan t l tyng ndo; 

nhOng vdn dg sau: (vi) Chirng cii d l ehiing minh "muc dich, dpng 

(i) Chiing cir de chiing minh "ed hdnh vi pham co pham tpi" Id chiing cii xde djnh chii thi thuc 

tpi xay ra hay khdng" la chiing cii d l xae djnh hien hanh vi ph?m tpi vdi myc dich, dpng co gi; 

hdnh vi da xdy ra cd dii ygy td cau thdnh tpi ph^m mue dieh, dpng eo pham tpi la tinh tilt tang nang 

cy thi dupe quy djnh trong Bp ludt Hinh sy nam traeh nhipm hinh sy hay Id tinh tilt dinh tpi, tinh 

2015 hay thupc cdc trudng hpp khdng phai Id tilt djnh khung hinh phjt; 

hdnh vi phjm tpi (quan hp dan sy, kinh tl, vi (vii) Chirng cii d l chiing minh "tinh tilt tang 

ph^m hanh chinh va cdc trudng hpp khdc theo ndng, tinh tilt gidm nhp trach nhigm hinh su ciia 

quy dinh cua luat); b j can, bj eao" la chiing cir xac djnh bj can, bj cdo 

(ii) Chirng cii de chirng minh "thdi gian, dja dupc dp dyng tinh tilt giam nhe trdeh nhigm hinh 

digm vd nhirng tinh tiet khdc ciia hdnh vi ph^m su ndo quy djnh tai Dieu 51, Dieu 84 Bp luat Hinh 

tpi" Id chiing cii xac djnh neu cd hanh vi pham tpi sy nam 2015 hoac dp dyng tinh tiet tang nang 

xdy ra thi xdy ra vdo thdi gian nao, d dau; phuong trdeh nhigm hinh sy nao quy dinh tai Dieu 52, 

phdp, thu doan, cdng cy, phuong ti$n thyc hi$n Dieu 85 Bd ludt Hinh sy nam 2015; 

t^i phjm nhu thi ndo; (viii) Chiing cii dl chung minh "djc diim ve 

(iii) Chirng cii d l chirng minh "ai la ngudi nhan thdn cua bj can, bj cao" Id chiing cil xac djnh 

thyc hipn hanh vi phjm tpi" la chirng cii xac djnh ly ljch cua bj can, bj cao; niu bj can, bj cdo Id 

mpt chu thi ey thi da thyc hign hanh vi phjm tpi phdp nhan thuong mai thi phdi ehiing minh ten, 

do; dja chi vd nhiing vdn dg khac cd lign quan dgn dja 

(iv) Chiing cii d l chimg minh "cd loi hay vj phap ly va boat dpng cua phap nhan thuong 

khdng cd ldi" la ehiing cii xac djnh chii thi cd 161 mai; 

hojc khdng cd ldi khi thyc hign hdnh vi nguy (ix) Chiing cii dl chiing minh "tinh chit va 

hiim cho xa hpi; niu eo ldi thi Id ldi c l y tryc tilp miic dp thigt h?i do hdnh vi pham tpi gdy ra" la 

hay loi cd y gidn tilp hoac loi vo y do qud ty tin chiing cir dg ddnh gid tinh chat, miic dp thigt hji, 

hay loi vd y do ciy thd theo quy djnh t?i Dilu 10 hju qud vl vat chit, phi vjt chit do hdnh vi ph?m 

vd Dilu 11 Bp luat Hinh sy ndm 2015; tpi gay ra; 

(v) Chiing cii d l chiing minh "co ndiig lyc (x) Chiing cii d l chiing minh "nguyen nhdn vd 

traeh nhipm hinh sy khdng" la chirng cir xac djnh dilu kien pham tpi" Id chiing cu xde djnh nguyen 

khi thyc hipn hdnh vi ngyy hiim cho xa hpi, nhan chu quan, khdeh quan, dieu kign cu thg dan 

ngudi thyc hign hanh vi nguy hiim cho xa hpi da din vigc chii thi thyc hign hanh vi pham tpi; 

dil tuii chju trach nhigm hinh su chua; cd mde (xi) Chiing cii dl ehiing minh "nhiing tinh tigt 

bpnh tam thin hojc mpt bp nh khac ldm mit khd khac lien quan din vigc loai trir trach nhipm hinh 

ndng nhjn thitc hoac khd nang dilu khiln hdnh vi su, mien trach nhipm hinh sy, mien hinh phjt" la 

cOa minh hay khdng; niu cd thi mde bpnh do vdo chiing cii chiing minh nhihig van de dupc quy 
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dinh tgi cdc dilu 20, 21,22,23,24,25,26,27,28, 

29,59, 88 vd cac dilu lugt khdc cua Bg lugt Hinh 

su nam 2015; 

(xii) Chiing cii khac de chiing minh mgt hoac 

nhiiu vin dl quy djnh tgi Dilu 85 Bg lugt Td tyng 

hinh s\r nam 2015 ma thieu chiing cii dd thi khdng 

cd du can cii de giai quyet vy an, nhu: Chiing cii 

de xde dinh tudi cua ngudi bj buge tOi, ngudi bi 

hgi la ngudi dudi 18 tudi; chirng cii dS chung 

minh vj tri, vai trd eiia tirng bi can, bi cao trong 

trudng hgp ddng phgm hogc phgm tgi cd td chiic; 

chiing cii de xac dinh trach nhi?m dan su ciia bi 

can, bi cdo va nhirng van de khac cd y nghta trong 

vi^e giai quyet vy an theo quy dinh cua phap 

lugtii. 

Ngodi ra, de ddm bdo dung vi?c truy ciiu ttach 

nhi?m hinh sy mgt cdch chinh xac thi cdn phai 

luu y den quy dinh ve cdc trudng hgp loai tni 

trach nhi?m hinh sy tai Dieu 20 - Sy ki?n bat ngd; 

Dilu 21 Tinh trgng khong cd nang lyc trach 

nhi?m hinh sy; Dieu 22 - Phdng v? chinh dang; 

Dilu 23 - Tinh thi cip thilt; Dilu 24 - Gay thigt 

hgi trong khi bit giir ngudi phgm tgi; Dilu 25 -

Riii ro trong nghien ciiu thir nghi?m; Dilu 26 -

Thi hanh m?nh I?nh ciia chi huy hay cua cdp tren 

ciia Bg lugt Hinh su hign hdnh. 

Vi?c thye hi?n nghiem chinh cdc quy dinh ciia 

phap lugt tren, mgt mat, se dam bdo cho vi?c truy 

eiru trach nhiem hinh sy diing ngudi, diing tgi, 

dling phap Iuat, mat khdc, ciing khdng lam oan 

cho ngudi vd tgi. Traeh nhi?m chiing minh tgi 

phgm thugc ve cac co quan tien hdnh to tyng, do 

vgy, kl cd trong trudng h(?p ngudi phgm tgi khong 

dua ra dugc nhirng chiing cir d l chiing minh Id hg 

vd tgi, thi cung khdng the vi thi ma ede co quan 

cd tham quyin tiln hanh td ti^ng kit tgi hg. 

Ba Id, Toa dn phdi bdo ddm viec xet xic ddn 

chii, khdch quan, vd tu theo cdc nguyen tac ca 

bdn cua Bp lugt To tyng hinh su ndm 2015 

Ngi dung cua nguyen tac suy dodn vd tgi da 

khing dinh chi cd Tda dn mdi cd thim quyin 

phdn quyet, xac dinh m§t ngudi co t^i bang ban 

dn ket tdi cd hieu lyc phdp ludt. Chimg nao chua 

cd ban dn ket tgi cd hi?u lyc phdp lugt cua Tda an 

thi ngudi bj buge tgi van la ngudi vd t§i. Ndi each 

khac, thdi gian suy doan vd t$i cua ngudi bi buge 

tgi la tir thdi diem Vign kiem sat buoc tdi den thdi 

diem bdn an kit tgi ciia Tda an cd hi$u lyc phap 

luat. Theo quy dinh ndi tren, thi mgt ngudi dii co 

bj tam giu, bi khdi to bj can, b | tgm giam, da bj 

xet xu so tham va ban an dd chua cd hi?u lyc 

phdp luat thi van chua phai la ngudi cd tgi. Hy 

mdi chi la ngudi bi tinh nghi, ngudi da cd hanh vi 

phgm tgi. Thdi gian ngudi bi huge tgi dugc coi Id 

khdng cd tgi dugc tinh hi khi ngudi hoac phdp 

nhan bi khdi td ve hinh sy cho den khi dugc 

chiing minh theo quy djnh cua Bg lugt Td tung 

hinh sy ndm 2015 va cd ban an ciia Tda an kit tpi 

da cd hi?u lyc phap luat. Thdi gian ndy nhieu hay 

it la phy thugc vao tinh chit, miic dg nguy hiim 

cho xa hgi ciia hanh vi phgm tgi, thi?t hai xdy ra 

va sy khai nhdn cua ngudi thuc hien hanh vi vi 

phgm. 

Viec k6t lugn ngudi bi budc tgi phgm mgt tpi 

ma Bd lugt Hinh sy nam 2015 quy djnh dugc thi 

hi?n rd nhit trong qua trinh tranh h^ng khdch quan 

tgi phien tda. De tranh ^ing cd higu qua, thi m$t 

ttong nhiing dilu ki?n quan trgng nhit la cdc ben 

buge tgi vd go tgi phai thuc su binh ddng vdi nhau 

va Tda dn phdi diing d vj tri trung gian, dgc ldp, 
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khdeh quan, bao ddm cho hai bgn thye hign chiic 

nang ciia minh. Tu tudng binh dang nay khong 

chi dupc the hign tai phien tda md cdn d cae giai 

doan trude khi md phign tda. Theo dd, nguygn tac 

xde djnh trong sudt qua trinh khdi td, digu tra, 

truy to, xet xii, cdc ben bu$c tpi vd go tpi dgu cd 

quygn binh dang trong vige dua ra ehiing cir, danh 

gid chiing cir vd dua ra yen cau dg ldm rd sy thdt 

khach qyan cua vy dn va Tda dn phdi cd trdeh 

nhiem trong viec tao dieu kign cho kiem sat vign, 

bj cdo, ngudi bao chira, nhirng ngudi tham gia to 

tyng khdc thyc hien diy du quyin, nghia vy cua 

minh va tranh lu^n ddn chu trudc Tda an. 

Bdn Id, khi khong dii vd khong the ldm sdng to 

cdn cii de bupc toi, ket toi, thi Tda dn phdi tuyen 

bi cdo khong pham toi 

Vipc tranh tyng chi Id hinh thiic niu kit qud 

tranh tyng khdng dupc thg hipn trong bdn dn, 

quylt djnh cua Tda dn. Bp ludt Td tyng hinh sy 

nam 2015 cung quy djnh: "Mpi chimg cir xac 

dinh cd tpi, chiing cii xac djnh vd tpi, tinh tiet 

tang ndng, tinh tilt giam nhp trach nhi$m hinh sy, 

ap dyng diim, khoan, dilu ciia Bp luyt Hinh sy 

nam 2015 dl xde djnh tpi danh, quylt djnh hinh 

phat, miic bdi thudng thigt hai dii vdi bj cao, xir 

ly vdt chiing va nhiing tinh tilt khac cd y nghTa 

giai quylt vy dn diu phdi dupc trinh bdy, tranh 

lujn, lam rd tai phien tda. Bdn an, quylt djnh ciia 

Toa an phdi cdn cii vdo kit qua kilm tra, danh gia 

chung cii vd kit qua tranh tyng tai phign tda"'^. 

Nguyen tie suy dodn vd tpi chi ro, khi chua cd 

ban an kit tpi cd hipu lyc phap lujt ciia Tda an thi 

thi bj can, bi cdo khdng bj coi Id cd tdi. Digu dd 

cho thiy tim quan trpng ciia ban dn ddi vdi qud 

trinh t l tyng hinh sy cimg y nghia to ldn ciia nd 

ddi vdi vi$c dam bdo nguyen tac suy doan vd tpi. 

Ban dn hinh sy Id hinh thuc phap Ij' cua hoat dpng 

dp dyng phdp luat hinh sy vd td tyng hinh sy chi 

do Tda an ban hanh trong do tuygn bl mpt ngudi 

pham tpi hoac khdng ph^m tpi. Digu 224 Bp ludt 

Td tyng hinh sy ndm 2015 da dua ra khudn mlu 

chung cua bdn an hinh su so tham vg hinh thiic vd 

npi dung. Theo dd, bdn dn hinh su chi cd hai loai: 

Bdn dn hinh sy tuygn bj cao cd tpi vd ban an hinh 

su tuyen bi cdo khdng pham tdi. Ban dn tuygn bj 

cao pham tpi phdi chi ro bj cdo pham tpi gi, theo 

dilu khodn ndo cua BO ludt Hinh sy ndm 2015. 

N I U bj cao vd tpi thi dut khodt trongbdn dn phdi 

khdi phyc danh dy, nhdn phdm vd cdc quyen loi 

khac cho hp. Vdi nhdn thiic chi cd hai loai ban an 

quy djnh tji Dilu 224 Bp lujt T I tung hinh sy 

nam 2015, cin loai trii nhung ban an tuygn theo 

kiiu "limg lo" nhu: "Bj cdo khdng phdi chju trach 

nhigm hinh sy vl tpi..."; "khdng dii can cii dl kit 

tpi bj cdo vl tpi hoac hanh vi ciia bj cdo khong dii 

yiu t l ciu thanh tpi pham...". Tuygn nhu vdy rit 

khd xac dinh bj cdo cd tpi hay khong cd tpi, oan 

hay khdng oan, dnh hudng nghiem trpng dgn 

quygn suy doan vd tpi ciing nhu cac quyen Ipi 

khac cua bj cdo". Bdi vdy, ein quan trigt ring, 

trong giai doan xet xu neu khdng dii can cil dg xde 

djnh bj eao cd tdi, thi Hpi ddng xet xil ra ban dn 

tuyen bd bj cao vd tpi. 

Bdo ddm thyc hipn nguygn tdc suy dodn vd tpi 

trong giai doan xet xii cdn cd tdc dyng giam bdt 

tinh trsing keo ddi thdi gian gidi quylt vy an do 

phdi dilu tra b l sung theo ygu ciu cua Vipn kiem 

sdt hojc Tda dn, ngn hd so vy dn phai trd di trd lai 

nhiiu lin, theo quy djnh tai khodn 2 Dilu 174; 

diim b khodn 1 Dilu 240 vd Dilu 280 Bp luat Td 
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tyng hinh sy nam 2015. Thyc tiln xet xir cho 

thay, khong it vy dn sau khi khdng thi tilp tyc trd 

ho so dieu tra bd sung d giai dogn chuin bi xet 

xii dugc nira, tgi phien tda khi nghj an, Hgi ddng 

xet xir Igi tra hd so dieu tra bd sung vdi ly do 

thieu chiing cir dimg de chiing minh hanh vi 

phgm tgi; bj cao cd chiing cii ngogi phgm khi xdy 

ra vy an; cd ddu higu sdt ngudi dong phgm; yiu 

td ldi... ma khdng the bo sung tgi phien tda. Thyc 

te, trong sudt qua trinh thu thdp thdng tin, xde 

minh, thu thgp chiing cii, dieu tra nham chirng 

minh sy thgt khdch quan vy an, bang cae bi?n 

phdp nghidp vy ma phdp lugt cho phep va cac 

phuong ti?n ky thugt hd trg, ngudi tien hdnh td 

tyng trong vy dn do n§u cd thd thu thdp dugc 

chiing cii chirng minh thi chae chan ring, hg da 

tien hdnh cac hoat dgng dd xong trudc khi hd so 

vy dn dugc chuyen sang Tda an. Hon nua, cdc 

dieu tra vien, kiem sat vien dugc phan cdng giai 

quyet vy an ciing da tdn dung tdi da thdi gian va 

sd lan dugc tra hd so dilu tra bd sung, ke cd gia 

hgn dieu tta nhung vin khong thu thdp dugc tai 

li?u, khdng bd sung them dugc chiing cii, thi li?u 

rang vdi "co hgi" dugc Hgi ddng xet xir tiep tyc 

quylt djnh ttd hd so dieu tta bd sung mgt lan nira, 

CO quan buge tgi se thu thgp thfim dugc nhirng gi, 

hay chi la vi?c nhdm keo dai thdi gian gidi quyet 

vy an. Bdi vgy, khi khdng cd du chiing cii chiing 

minh dugc ldi; hdnh vi thuc hi?n tgi phgm cua bj 

cao hogc ddng phgm (niu co) nhu cdo trgng ciia 

Vi?n kiem sdt quy ket, thi phdi xem la ddng nghla 

vdi sy vd tgi ciia bj cdo da dugc chiing minh va 

ban an, quylt dinh ma Hgi ddng xet xii so thdm 

phdi dugc tuyen bi cao khdng cd tgi vd ttd tu do 

ngay (niu trudc do da bj tgm giam) chit khong 

dugc chgn phuong an tra hd so dieu tra bo 

sung hogc hiiy dn dl dilu tra, xet xii lai ddi voi 

Hgi ddng xet xu phiic thim''*U 
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