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Tom tat: Bdi viet ndy de cap den quyin rieng tu vd su cdn thiet phdi bdo ve quyen rieng tu cua ngudi 
da chit, qua do, dua ra mot so kiin nghi vi bdo ve quyen riing tu cua ngudi da chit 6 Viet Nam hiin nay. 

Abstract: This article addresses the privacy and the need to protect the privacy of the deceased, thereby 
making some recommendations on protecting the privacy of the deceased in Vietnam today. 

l. Khdi ni |m quydn rieng tu* 

Mdi mdt cd nhan ttong xa hdi tQ khi dugc sinh 

ra deu cd cac quyen tu nhien ciia minh, nhimg 

quyen dd khdng bi tude bd bdi ai va bdi bat cQ 

chinh the ndo - dd la cdc quyen ma ca nhan hien 

nhien cd do sy tdn tai cua minh (Thomas 

Fefferson, Tuyen ngdn dpc Igp cua Hoa Ky)'. Tren 

ca sd cac quyen ty nhien cua con ngudi, cac qudc 

gia tt8n thd gidi da thiet lap nh&ng quy tac chung 

nhdm bao v? quyen con ngudi, quyen cdng din 

cua mdi ca the ttong Hien phap, trong dd, bao gdm 

quyen rieng tu. 

Didu 12 trong Tuyen ngdn Qudc te Nhdn quyin 

nam 1948 (Universal Declaration of Human 

Rights) cua Dai hpi ddng Lien Hgp qudc quy dinh: 

"Khdng ai phdi chiu su can thiep mdt each tQy tien 

vao cugc sdng rieng tu, gia dinh, nai d hoac thu tin 

cung nhu bj xiic pham danh dy ho^c uy tin ca 

nhan". Tai Didu 14 Cdng udc qudc te vd quyen 

cQa tdt ca nhung ngudi lao ddng di tni va cdc 

thdnh vidn gia dinh hg nam 1990 cua Dai hgi ddng 

Lien Hgp qudc neu rd: "Khdng ai dugc phep can 

thiep mdt each bit hap phdp hoac tuy tien vdo 

cugc sdng gia dinh, ddi tu, nha cua, thu tin hoac 

cac phuang thQc giao tiep khac". Mac du, d cac 

van bdn tten khdng dua ra djnh nghia cu the the 

nao la quyen rieng tu nhung thdng qua nhung lap 

luan cd the hieu rd, quyen rieng tu ciia mdt ngudi 

bao gdm cac quyen ve cugc sdng ridng tu, vd gia 

dinh, nhirng bi mat cd nhin va danh du nhdn pham 

ngudi khac vd do Id nhihig quyen ty nhien khdng 

ai cd thd tude bd. 6 mpt sd cac qudc gia tten the 

gidi, quyen rieng tu dugc hieu la quyen cua mpt 

ngudi dugc giQ gin va kiem soat nhiing gi ttd 

thanh danh tieng, nhdn phdm, tinh todn ven, bi mat 

hoac ky uc cua ngudi do. Phap luat cua Phap va 

Hoa K;y xem khai niem quydn rieng tu hgp nhdt 

vdi kliai niem bdo ve du lieu cd nhdn, sy rieng tu 

chinh la sy bao ve du lieu ca nhin^. 

Cung nhu nhidu qudc gia tten thd gidi, quyin 

con ngudi, quyen rieng tu ciia mdi ca nhan ttong 

xa hdi dugc phap ludt Viet Nam tdn ttgng vd bao 

dam tiiyc hipn. Lin ddu tien ttong lich su lap hiin, 

Hien phap nam 2013 quy dinh cy the vd quydn con 

ngudi tai Chuang 11, tten ca sd dd, Bd Iuat Ddn sy 

nam 2015 cd hieu lyc tu 01/01/2017 da danh rieng 
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mdt myc vdi 15 dieu quy dinh chi tiet ve nhimg 

quyen nhan thdn nhu: Quydn ve ddi sdng rieng tu, 

bi mJit cd nhdn, bi mat gia dinh (Dieu 38); quyen 

dugc bao vp danh dy, nhan pham, uy tin (Didu 

34); quyen cda ca nhan ddi vdi hinh dnh (Didu 

32); quyen ehuydn ddi gidi tmh (Didu 37); quyin 

xac dinh lai gidi tinh (Diiu 36). Trong Lu|t Giao 

dich dien tti nam 2005, khoan 2 Diiu 46 vd bdo 

mat thdng tin trong giao dich dien tti quy dinh: 

"Ca quan, td chuc, ca nhdn khdng dugc su dung, 

cung cdp hoac tiet Id thdng tin vd bi mat ddi tu 

hoac thdng tm cua ca quan, td chuc, ca nhdn khac 

ma mmh tiep can hoac kiem soat dugc trong giao 

dich dipn tu ndu khdng dugc sy ddng y cua hp, ttQ 

trudng hgp phap luat cd quy djnh khac". Dieu 16 

Lugt An toan thdng tin mang nam 2015 quy djnh 

nguyen tac bdo ve thdng tin ca nhin tren mang, 

theo dd: " 1 . Cd nhdn tu bdo ve thdng tin cd nhdn 

cua minh vd tudn thQ quy djnh cua phap ludt ve 

cung cdp thdng tin ca nhan khi su dyng dich vy 

tten mang. 2. Ca quan, td chuc, ca nhin xu ly 

thdng tin cd nhin cd ttach nhiem bdo dam an todn 

thdng tin mang ddi vdi thdng tm do minh xQ ly". 

Trong phap ludt qudc te cung nhu phap ludt 

Viet Nam, quyin rieng tu cua mdi ca the trong 

cdng ddng ddu dugc bao ve, mac dii vay, ttong bdi 

cdnh hien nay, khi mdi cd nhan ttong xa hdi deu cd 

thi chia se nhiiu tiidng tin ca nhdn, thdng tin lien 

lac va hinh dnh tt%rc tuydn cua minh mgt each rdng 

rai thi quydn rieng tu cua mdi cd nhin cd nguy co 

hi xim pham vi nhung muc dich khac nhau. Viec 

chua CO dinh nghTa thdng nhdt ve quyen rieng tu 

dang ldm vdn dd ttd nen khd xac djnh, vi theo mdt 

nghTa nao dd, tit ca cac quydn con ngudi deu cd 

khia canh cua quydn rieng tu, dac biet, khi su xim 

hai quyen rieng tu ndy dugc thyc hien ddi vdi 

nhimg ngudi da chet. 

2. Sy can thiet phai bao v^ quyen rieng tu 

cua ngu'di da chet 

2.1. Quyen rieng tu la quyen cff bdn cua mdi 

cd nhdn can du^c ton trpng vd bdo vf ngay cd 

khi ho da chet 

Hien nay, mac dii chua cd mdt djnh nghia ey 

the, thdng nhdt nao ve quyen rieng tu, my nhien, 

xet d sy ttrong ddng quyen rieng tu mang ndi ham 

cua ddi sdng rieng tu va bi mat gia dinh. Trong dd, 

quyen ve ddi sdng rieng va bi mat gia dinh Id 

quyen ve nhung viec, nhiing mdi lien hd, nhung 

mdi quan hp mang tinh rieng ciia mdi mpt ca nhan 

ma cd nhan giQ cho rieng minh; dd cung la quydn 

nhdn thdn tuyet ddi cua mdi ca nhdn. Tren co sd 

ciia tu do va chii ddng, mdi ca nhan cd the thiet lap 

su rieng tu eua minh hai hda vdi quan niem xd hdi 

hoac nhung mdi lien he khac ma phap ludt khdng 

cim, dd cd the Id quyen khdng bi chia se hinh anh 

ca nhan, quyin khdng bj xim pham ve thdng tin 

gia dinh, nai d, tai khoan lien he; dd ciing cd the 

la nhQng bi mit. nhung quan he d qua khu va hipn 

tai ma cd nhan khdng mudn cdng khai... Ddi vdi 

moi mdt ca nhin, ngay cd khi hg da chet thi hg 

cung da tung la con ngudi va vi the, nhimg quyen 

rieng tu ma hg mudn dugc bao ve cung cdn dugc 

ddi xu nhu khi hp tdn tai. Bd vi, dii hg da chet 

nhung do la nhimg quydn con ngudi gan kit vdi ca 

nhin hg ma khdng ai cd the xim pham dugc. 

2.2. Quyin rieng tir ciia nguoi dd chet dang bj 

xdm phgm 

Trong thdi dai cdng nghe sd, viec mdt ngudi 

thudng su dung dQ heu ca nhdn tham gia vao cac 

quan he tren mang xa hdi ngay cang phd biin. Vi 
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vdy, vipc lien kit tiiong tin vd tim kidm thdng tin 

tt-d nen di ddng, ddc biet la thong tin cd nhdn. Tuy 

nhien, ben canh vipc mdi ngudi cd sy chu ddng 

trong viec chia se cac thdng tin ca nhdn hoac sy 

rieng tu cua minh tten mang xa hdi nhu nai d, 

hinh dnh ca nhan, gia dinh, ban be, cdng viee, 

thdm chf la thdi quen hay sd thich thi vipc cdc 

thdng tin do dugc lan ttiiyen hoac xdm hai khi 

ngudi dd chet di cung la van de khdng dugc kiem 

soat vd cd thd ngodi y mudn chu quan ciia hg. BQii 

rapt ngudi chet di vi mdt Iy do dac biet nhu 

trudng hgp 39 ngudi Viet Nam chet d Anh, bao 

chi vd mang xa hdi da dang tdi binh anh ciia mgt 

sd ca nhdn nam ttong dien mat tich mac du chua 

cd xac nh|n nao cd tinh xac thyc rang ngudi dd la 

mgt ttong sd 39 ngudi, mpt sd tdi khodn dang tai 

hinh dnh gia dinh cdc ngn nhan cung vdi nhung 

bmh lugn cdng khai vd hp tren mgng xd hgi ma 

khdng cd bat ky sy cho phep nao^. Vdn dd ddt ra 

la, lidu vipc tiidng tin cd nhan cua cac nan nhan bj 

chia se vd dang tdi cd phdi la y mudn cua hp neu 

hp thyc sy cdn sdng? Mdt tai khoan khdc cd 

quydn chia se cdc thdng tin ca nhin cua mdt 

ngudi khac khi hg da chdt hay khdng? Bao chi va 

truyin thdng cd quyen dugc lam dieu dd khdng, 

quydn rieng tu cua ngudi da chet da dugc phap 

luat bao v? hay chua? 

Vao thang 9/2019, Google da ddng y tta 170 

ttieu dd la dd gidi quydt cdc cao bupc ring djch vy 

video YouTube cua hp da thu tiidp du lieu ca nhin 

vi tte em ma khdng cd sy ddng y cua cha me va 

Tap dodn Alphabet da kidm dugc 30,7 ty dd la 

ttong nam 2018 vdi doanh thu 136,8 ty dd la, chu 

ydu tu quang cao dugc nham tdi nhixng myc tieu 

djnh dang sdn"̂ . Tuang tu, nam 2018, Qudc hdi 

Anh cdng bd tai lipu ndi bd cho thiy, Faeebook dd 

tiida thudn ban du lieu ngudi dimg cho mot cdng 

ty tiiQ 3, theo dd, thda thuan tren cho phep cac 

cdng ty khac ttuy cap vdo du lipu ngudi diing ke 

ca khi nhQng cdng ty dd bet tiidi ban dugc cdp 

quyen, cac cdng ty nhu Netflix vd Airbnb dugc 

truy cgp dir lipu bit kd thdi ban dugc ngudi diing 

cdp quyen cdn hay khdng^. Trong thdi dgi sd, ngay 

cdng cd nhieu ngudi su dyng phuong tien truyen 

thdng, mang xa hpi dd chia sc thdng tin thi van de 

xim phgm quydn rieng tu vi nhiing myc dich khac 

nhau la mdt ttong nhung nguy co dang lo nggi. 

Mpt gia thidt dugc dat ra ring, ndu mdt ngudi 

dang sd huu cac du lieu ca nhan nhu tai khoan 

mgng xa hdi, tai khodn tin dung nhung hg da qua 

ddi sau do thi cdc hdnh vi xam pham dQ lipu ca 

nhin cua hg, cdc hanli vi xuc phgm danh su nhan 

phdm ngudi da chet hogc cac hanh vi tan cdng tai 

khodn tin dung cua hg dugc bao vp nhu the ndo 

khi ban thin hp khdng the len tieng hoac kiem soat 

van de dd nua. 

2.3. Phdp higt Vi§t Nam dang thieu cdc quy 

dinh nhdm bdo ve quyen rieng tu ciia mpt ngudi 

sau khi ho qua doi 

Phap lugt Vi^t Nam hien nay ed nhiing quy 

djnh nham bdo ve quyen rieng tu cua edng dan 

nhu Dieu 21 Hien phap nam 2013, Dieu 38 Bp 

ludt Dan sy nam 2015, Dieu 46 Ludt Giao dich 

dien tu nam 2005, Didu 16 Ludt An toan tiidng 

tin mang nam 2015. Theo dd, cac hanh vi xim 

pham quyen rieng tu cd the bi xu ly hanh chinh 

hoac hinh sy theo Didu 159 Bd ludt Hinh sy nam 

2015. Tuy nhien, hiu bet cdc quy djnh hign nay 

deu hudng tdi den bao ve quyen rieng tu ciia 

ngudi cdn sdng. Trong khi do, d thdi dgi ciia 
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internet, sy xam pham quydn rieng ttr cd the xay 

ra vdi nhieu cdc ddi tugng bao gdm nhung ngudi 

da chet. Phap ludt Vipt Nam hipn nay ddi vdi van 

de ndy ehua dugc chu ttpng mpt each dung mQc. 

Ra sodt cac quy djnh cua phap luat hi$n nay cd 

the thdy, chua cd quy dinh cy thd ve trach nhiem 

phdp ly ddi vdi cac hanh vi xdm phgm quyen 

rieng tu cua mpt ngudi sau khi hg da chdt, trong 

dd bao gdm cac van de nhu chia se thdng tin cd 

nhdn, hinh anh ca nhan, cac bmh ludn mang tinh 

xuc pham danh dy nhan phdm cua hp cung nhu 

cdc bien phdp nhdm bdo ve quyen rieng tu cua 

mdt ngudi dugc xac dinh Id khdng cdn sdng. 

3. Mpt sd kidn nghj vd bdo vf quyen riSng tir 

cua ngu'di da chdt is Vift Nam 

Nam 2014, Van phdng Cao uy Nhdn quydn 

Lien Hgp qudc da dua ra bao cdo vd quyin ridng 

tu trong thdi dgi ky thugt sd, ddi chieu vdi phap 

lugt mpt sd qudc gia vd phdp lugt Vi$t Nam ve 

bdo ve quydn rieng tu trong thdi dai ky tiiuit sd, 

tac gid dua ra mpt sd kien nghi nham bdo ve 

quyen rieng tu cua mdt ngudi sau khi hp da chet 

nhu sau: 

(i) Trong chinh sach va phap lugt Viet Nam can 

xem van de bdo ve quyen rieng tu cua mdt ngudi 

sau khi hp da chet mgt cdch rieng biet vd cy the. 

Nghien cQu xem xet du lieu cd nhin nhu la mdt tdi 

sdn trong Bp Ludt Ddn sy. 

(ii) Xay dyng, ban hanh mdt dgo lugt quy djnh 

ro rang ve ngi dung, dieu kipn, tham quyen, trinh 

ty, thu tyc dp dung cac bien phap giam sat, theo 

ddi thu tin, truyen thdng internet cua ca nhin, 

cung nhu co che giam sat, khieu ngi, khieu kien 

ttong trudng hgp cd sy vi phgm. Trong dd, cdc quy 

dinh ve bdo ve quyen rieng m can cd sy tach bgch 

giQa mdt ngudi cdn dang sdng vd mdt ngudi da 

chet. 

(iii) Cac quy djnh ve quyen cua mdt ngudi cdn 

dugc giu gin va kiem soat nhiing gi ttd thdnh danh 

tieng, nhan pham, tinh toan ven, bi mat hogc ky uc 

cua ngudi dd sau khi chet cung can dugc xay 

dyng a 
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