
fCESmiiBSSEI 
MOT so VUdNG MAC TREN THUC TI IN KHI TRIEN KHAI 

BO LUAT HINH SlT NAM 2015, SUTA OOI, BO SUNG NAM 2017 
Nguyen Thanh Mai' 

Tom tat: Bp ludt hinh su ndm 2015, sira ddi, bd sung ndm 2017 cd hiiu luc thi hdnh 
01/01/2018 (SauJay gpi tdt la BLHS ndm 2015). Sau han 02 ndm BLHS ndm 2015 dugc triin 
khai trin thuc tien. nhirng quy dinh m&i ciia BLHS ndm 2015 dd thdo ga dugc nhiiu vdn di ma 
BLHS nam 1999 quy dinh cdn gdy nhieu khd khdn trong qud trinh gidi quyit vu dn hinh su nhu: 
Vdn de xir ly trdch.nhiem hinh su trong cdc vu dn dong phgm; vdn de th&i hieu truy ciru trdch 
nhiim hinh su; quy dinh ve mien trdch nhiim hinh su hogc quy dinh ro han vi "phgm tpi nhiiu 
lan " bdng viec chi ro sd Idn di tranh tranh cdi trong qud trinh gidi quyit vu dn. Tuy nhien. ben 
cgnh nhirng kit qud dgt duac cua BLHS ndm 2015, thuc tien khi gidi quyit cdc vu dn hinh su 
vdn cdn tdn tgi mpt sd vu&ng mac khi dp dung quy dinh cita BLHS ndm 2015, trong do ndi len 
la vdn di vu&ng mdc ve dp dung, viin ddn diiu lugt giira hai BLHS ndm 1999 vd ndm 2015. 
Trong bdi viet ndy, chiing tdi xin neu lin mpt vdi vu&ng mdc cdn thdng nhdt gidi quyit tren thuc 
tiin nhdm bdo ddm quyen vd lgi ich cua nhirng ngu&i bi budc tpL 
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Abstract: The 2015 Penal Code, amended and supplemented in 2017 takes effect January 1, 
2.018 (hereinafter referred to as the 2015 Penal Code). After more than 02 years of being 
implemented in practice, the new provisions of the 2015 Penal Code have solved many problems 
that the 1999 Penal Code still causes many difficulties in process of resolving a criminal case 
in practice, such as: the issue of handling criminal responsibility in accomplices' cases; The 
statute of limitations for prosecuting criminal liability; Provisions on exemption from criminal 
liability or more explicit provisions on "repeated offenses " by specifying the number of times to 
avoid controversy in the course of resolving a case. However, besides the achievements of the 
2015 Penal Code, there are still a number of obstacles when dealing with criminal eases when 
applying the provisions of the 2015 Penal Code including problem emerged regarding to the 
application and citation of laws between the Penal Code 1999 and 2015. In this article, we 
would like to raise a few problems that need to be unanimously resolved in practice, to ensure 
the rights and interests of the accused. 
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BLHS nam 2015 dugc sira ddi bd sung nam hinh phat ciia nhidu ban an tiong dd co ban an 
2017 da cd hidu lyc hon 02 nam. Trong qua ket tgi khi ngudi pham tdi dudi 18 tudi va cd 
trinh tiidn khai thi hanh BLHS nay, chiing tdi ban an ket tgi khi ngudi pham tdi da trdn 18 
nhan thay cdn cd mdt sd vudng mac, bat cap tudi; vudng mac vd cac quy dinh khdng cho 
can phai sica ddi, bd sung va hudng dan dd bao hudng an treo. Cu thd nhu sau: 
dam cho vide ap dung phap luat dugc thdng 1. Xac dinh thdi hieu theo quy dinh cua B6 
nhit. Trong bai vidt nay, chiing tdi dd cap ddn luat hinh sy de khoi to vu an, khoi td bi can 
mgt sd ndi dung vudng mac, nhu; Van de xac Van di thir nhat: Mot ngudi thuc hidn hanh 
dinh thdi hidu ciia BLHS dd khdi td vuan, khdi vi pham tdi trudc OOh ngay 01/01/2018, tuy 
td bi can cho chinh xac; van dd ve tdng hgp nhidn hanh vi pham tgi dd van dang tidp didn 

' Tien sy, Giang vien Khoa Dao tao LuSt su, Hpc vien Tu phap. 
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(tren cimg ddi tugng tac ddng). Sau OOh ngay 
01/01/2018, cac co quan ed tham quydn tidn. 
hanh td tung mdi phat hidn ra hanh vi pham tdi 
do, xac dinh cd dau hieu tgi pham va cin tmy 
ciiu ttach nhidm hinh sy. Vin dd dat ra la ttong 
trudng hgp nay se khdi td vu ah, khdi td hi can 
ddi vdi ddi tugng theo didu khoan quy dinh tai 
BLHS nam 1999 hay BLHS nam 2015 (?). 

Vi du: Hanh vi cua Nguydn Van A (Giam 
ddc ngan hang X) cau kdt vdi mdt sd ngudi 
duoi quydn lap khdng chiing tir, hda don dd 
chidm doat tien cita Nha nude. Vide nit tidn 
duge thuc hien tii nam 2017 keo dai ddn nam 
2019 mdi bi phat hien va tidn hanh didu tra xac 
minh vd hanh vi nay. Co quan didu tra sau mdt 
thdi gian tidn hanh dieu tia theo quy dinh cua 
phap luat da xac dinh A va ddng bgn pham tgi 
tham d tai san. Vide khdi td A cimg ddng bgn 
se theo Didu 278 BLHS nam 1999 hay Didu 
353 BLHS nam 2015? Vd van dd nay hidn nay 
dang ed quan didm khae nhau nhu sau: 

Quan diim thie nhdt. Can tach chudi hanh 
vi neu tidn thanh hai giai doan, giai doan trude 
OOh ngay 01/01/2018 va giai doan tir sau OOh 
ngay 01/01/2018 de giai quydt Thdi didm hanh 
vi pham tdi thuc hidn trudc OOh ngay 
01/01/2018 se hi khdi td theo Didu 278 BLHS 
nam 1999, thdi didm hanh vi do thyc hidn tir 
sau OOh ngay 01/01/2018 se khdi td theo Didu 
353 BLHS nam 2015. Theo dd, chudi hanh yi 
thye hidn cua A trong vi du neu tidn se bi dieu 
chinh tai hai didu luat khac nhau, quy dinh tai 
hai Bg luat hinh sy khac nhau (BLHS nam 
1999 va BLHS nam 2015). Ndu theo quan 
didm nay, se cd mdt sd didm bat lgi cho ngudi 
bi budc tdi nhu sau; 

Thu-nhdt, khi tach chuoi hanh vi pham tgi 
lien tuc ndu tidn thanh 2 giai doan khae nhau 
dd xir ly thi se cd hai miic hinh phat khac nhau 

va phai tdng hgp hinh phat ehung, didu nay se 
lam cho ngudi bi bugc tdi phai chiu miic hinh 
phat nang hem khi chi xet xir ttong 01 didu luat; 

Thur hai, ndu theo quan didm nay vd hinh 
ehung se phai vidn din tinh tidt tang nang la 
"pham tdi nhidu lan" dd xir ly, vi da tach ra 
thanh hai giai doan va xir ly d hai didu luat dgc 
lap vdi cimg 01 tgi danh. Nhu vay, vidn din 
tinh tidt tang nang nay cho ca hai didu luat dd 
Xii ly la didu rat vd ly; 

Thir ba, vidn dan cac tinh tidt tang nang, 
giam nhe se ap dung BLHS nam 2015 hay ap 
dung rieng cho mdi tdi danh d timg Bd luat 
khac nhau khi xir ly vu an? 

Quan diem thir hai: Ndn nhap het chudi 
hanh vi pham tgi dd de giai quyet theo quy 
dinh eua BLHS nam 2015, bdi le BLHS nam 
2015 la bd luat hien hanh dang cd hidu lyc thi 
hanh. Vide xet xir theo Didu 353 BLHS nam 
2015 se cd lgi cho ngudi bi bugc tdi hon vi chi 
ap dung mgt hinh phat, khdng phai tdng hgp 
hinh phat ehung khi tach ra dd xet xir d hai dieu 
luat thugc hai bg luat khac nhau. Hon hiia, ndu 
ap dung Didu 353 BLHS nam 2015 thi se 
khdng vidn dan tinh tidt tang nang "pham tdi 
nhidu lan" de giai quydt vu an, ddng thdi nd 
khac phuc dugc tinh trang dat ra la vidn din 
tinh tidt tang nang hay giam nhe theo Bg luat 
nam 2015 hay theo ca hai bd luat. Tuy nhidn, 
dieu nay lai bat lgi cho ngudi bi budc tdi vi quy 
dinh ve tdi tham 6 tai Dieu 353 BLHS nam 
2015 nang hon quy dinh vd tgi tham d dugc 
quy dinh tai Didu 278 BLHS nam 1999. 

Moi quan diem ndu tten deu cd didm thuydt 
phuc nhit dinh. Tuy nhidn, chimg ta can thyc 
hidn theo hudng dan didm c Khoan 1 Dieu 2 
Nghi quydt sd 41/2017/QH14 ngay 20 thang 6 
nam 2017 (Nghi quydt 41/2017/QH14)^ Theo 
do, ndu hanh vi pham tgi dugc thyc hidn ma 

^ Xem them diSm c khoan 2 Nghi quySt 41" . . .KI tii ngay 01 thang 01 nam 2018, Bp luSt Hinh sir nam 2015 dugc 
dp dung nhu sau:...c)... cac d i k luat b6 sung hanh vi pham tpi mai, cac dieu liiat quy dinh mpt hinh phat moi, mpt 
hinh phat nang hon, m6t tinh tigt tatig nang moi; cac diSu luat quy dinh han che pham vi mien trach nhiem hinh su, 
miin hinh phat, giam hinh phat, xoa an tich va cac quy dinh khac khong co lgi cho nguoi pham tpi thi_khong ap 
dung d6i vai nhung hanh vi pham Ipi xay ra truac 0 gia 00 phiit ngay 01 thang 01 nam 2018 ma sau thdi diem do 
moi bi phat hiSn, dang bi d i k tra, truy to, xet xu hoac d6i voi nguoi dang duoc xet giam thoi han chap hanh hinh 
phat, xoa an tich; trong trucmg hgp nay, vln ap dung quy dinh tucmg iing ciia cac van ban quy pham phap luat vk 
hinh'su CO hieu luc truoe 0 gicr 00 phiit ngky 01 thang 01 nam 2018 dg giai quyet". 



McmiiszBi 
BLHS nam 2015 quy dinh nang hem, hanh vi 
dugc thyc hien ttude OOh ngay 01/01/2018 va 
sau OOh ngay 01/01/2018 mdi phat hidn thi vin 
vidn dan va ap dung quy dinh cua BLHS nam 
1999 dd giai quyet, bao dam tinh cd lgi cho 
ngudi bi kdt an. Nhu vay, ttong tinh huong ndu 
tren can ap dung quy dinh tai Didu 278 BLHS 
nam 1999 de giai quydt, vide nay da khac phuc 
dugc nhiing didu bat lgi eua quan diem 1 ciing 
nhu phil hgp vdi hudng dan tai Nghi quydt sd 
41/2017/QH14 khi giai quyet nhiing quy dinh 
cd lgi cho ngudi hi budc tdi nhu vidn dan tinh 
tidt giam nhe hoac ap dung khung hinh phat 
thap nhat khi quydt dinh hinh phat van ap dung 
BLHS nam 2015 dd giai quydt nham bao dam 
tinh ed lgi eho ngudi bi budc tdi theo dting 
hudng din tai Nghi quydt sd 41/2017/QH14 
nay. Ngugc lai, ndu hanh hanh vi pham tgi 
dugc thyc hidn ma BLHS nam 2015 quy dinh 
nhe hon, hanh vi duge thye hien trudc OOh 
ngay 01/01/2018 va sau OOh ngay 01/01/2018 
mdi phat hidn thi se vidn din va ap dung quy 
dinh cua BLHS nam 2015 dd giai quydt, theo 
diing hudng dan tai didm b Khoan 1 Dieu 2 
Nghi ^uydt sd 41/2017/QH141 

Vdn di thir hai: Mdt ngudi thuc hidn hanh 
vi pham tdi trude OOh ngay 01/01/2018 hanh 
vi pham tdi xay ra tai dia ban X vdi bj hai la A. 
Sau OOh ngay 01/oi/ 2018, ddi tirgng tidp tiie 
thye hien hanh vi pham tgi tuong tu ndu ttdn 
tai dia ban Y vdi bi hai B. Nam 2019, cac co 
quan cd tham quydn tidn hanh td tung phat hidn 
ra hanh vi pham tdi dugc thuc hidn nam 2018, 
qua diu tranh, ddi tugng khai nhan hanh vl 
pham tdi xay ra ttude dd nam 2017 tai dia ban 

X vdi hi hai A. Vin dd dat ra la tiong trudng 
hgp nay se khdi td vu an, khdi to bi can ddi vdi 
ddi tugng theo didu khoan quy dinh tai BLHS 
nam 1999 hay BLHS nam 2015 (?). Trudng 
hgp nay se tach vu an xet xir ttdn hai dia ban 
khac nhau hay nhap vu an dd xet xii cimg mgt 
dia ban (?). 

Thu nhat, do thdi didm phat hidn tdi pham 
nam 2019 ndn thii tuc td tung hinh sy dugc 
thuc hidn theo quy dinh cua BLTTHS nam 
2015. Theo dd, tai didm b Khoan 1 Didu 242 
BLTTHS nam 2015'', trudng hgp nay phai 
nhap vu an dd giai quydt; 

Thir hai, khi nhap vu an dd giai quydt ddi 
vdi hai hanh vi pham tdi ndu trdn se vidn din 
Bg Iuat hinh sy nao dd giai quydt? 

Vi du; Ngay 12/3/2017, Nguydn Van P 
pham tgi lira dao chidm doat tai san tai tinh 
Hung Ydn, bi hai la chi Nguyen Thu Tr, sd tidn 
lira dao la 100 tiieu ddng. Hanh vi nay chua bi 
phat hien, bi hai chua cd don td giac giii ddn co 
quan chiic nang giai quydt. Tidp do, vao ngay 
24/10/2018, ddi ttrgng P lai cd hanh vi lira dao 
ehiem doat tai san ciia anh Le Van L, tai huyen 
Ba Vi, Ha Ngi vdi sd tidn la 50 tiieu ddng. 

Ngay 03/4/2019, co quan didu tia cdng an 
huyen Ba Vi da phat hidn ra nhiing hanh vi 
pham tdi ndu tidn cua Nguydn Van P. Theo do, 
CO quan tidn hanh td tung can tien hanh khdi 
td, dieu tra, truy td va xet xir ddi vdi P vd hanh 
vi lua dao chiem doat tai san nay. Tuy nhidn, 
qua trinh giai quydt vu an da gap phai nhiing 
vudng mac sau: Se khdi td P vd tdi Lira dao 
chidm doat tai san theo diem c Khoan 2 Didu 
174 BLHS nam 2015 hay se tach ra dd khdi td 

^... b) Cac dieu khoan ciia Bo luat Hinh su n5m 2015 xoa bo mpt tpi pham, mpt hinh phat, mpt tinh tiet tang nSng; 
quy dinh hinh phat nhe han, tinh ti6t giam nhe mai; miin trach nhiem hinh su, miin hinh phat, giam hinh 
phat, xoa an ticii va c^c quy dinh khac co lgi cho nguij'i pham t6i thi dugc ap dung dOi v6\ ca nhiing h&nli vi pham 
tpi xay ra truoe 0 gia 00 phut ngay 01 thang 01 nam 2018 ma sau thdi diem do mcri bj phdt hien, dang bi di^utra, 
truy t6, xet xu hoac d6i voi nguoi dang dugc xet giam thai han chap hanh hinh phat, xoa an tich; 
"Xem D i k 242 BLTTHS nam 2015: D i k 242. NhSp hoac tach vu an trong giai doan truy t6: 
1. Vien kiem sat quyet djnh nhap vu an khi thupc mpt trong cac tru6ng hpp: a) Bi can ph^m nhieu tpi; b) Bj can 
pham tpi n h i k lin; c) N h i k bi can ciing thuc hien mpt toi pham hoac ciing vol bj can cdn c6 nhiing nguai khac 
che giau tpi pham hoac khong to giac tpi pham, tieu thu tai san do bj can pham tpi nia co. 
2. Vien kiSm sat quy^t dinh tach vu an khi thupc mpt trong cac truang hpp sau day n k xet thdy viec tach do khong 
anh huang d k viec xac dinh su that khach quan, toan dien va da co quyet djnh tam dinh chi vu an doi voi bi can; 
a) Bi can bo trdn; b) Bj can mic b.enh hidm ngheo; c) Bj can bi ap dung bien phdp bat bu6c chira benh. 
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theo didm e Khoan 2 Didu 139 BLHS nam 
1999 vdi hanh vi dugc thuc hien trudc OOh 
ngay 01/01/2018 va ididi td vd tgi lira dao 
chidm doat tai san theo didm c Khoan 2 Didu 
174 BLHS nam 2015 vdi hanh vi dugc thuc 
hien tir sau OOh ngay 01/01/2018 ddi vdi P (?). 

Vd van dd nay eiing cd hai quan diem khac 
nhau nhu sau: 

Quan diim thu nhdt: C in ehia thanh hai 
giai doan, liy mdc la OOh ngay 01/01/2018, 
theo dd hanh vi thyc hidn trudc mdc nay se 
khdi td theo didm e khoan 2 Didu 139 BLHS 
va hanh vi thyc hien sau mdc nay se khdi td 
tiieo didm c Khoan 2 Didu 174 BLHS. Sau dd 
tdng hgp hinh phat ehung, ddi tugng ed tinh 
tidt tang nang la "pham tdi nhieu lin". Nhu da 
phan tieh d phan ndi dung van dd thii nhat ndu 
tren, vide chia giai doan va tach ra xir Iy vd hai 
hanh vi ddc lap se bat lgi cho ngudi bi bugc tdi 
d chd: ca hai didu luat khi quyet dinh hinh phat 
deu phai vidn dan tinh tidt tang nang "pham tgi 
nhidu lan"; ddu phai ap dung hinh phat cho mdi 
tgi d Khoan 2 sau do tdng hgp hinh phat ehung 
se gay bat lgi eho ngudi bi budc tdi; Ddng thdi 
mac du xir theo Didu 139 BLHS nam 1999 
nhung van vien dan nhiing tinh tidt giam nhe, 
cd lgi cho ngudi bi bugc tgi theo Didu 51, 54 
ciia BLHS nam 2015 vi thdi didm giai quydt 
BLHS nam 2015 da cd hieu luc phap luat. 

Quan diem thie hai: Vide tach ra thanh cac 
quan giai doan nhu quan diem 1 mdt mat se 
gay bi t lgi eho ngudi bi kdt an vi eiing mgt tdi 
danh xet xir tai hai dieu luat khac nhau va tdng 
hgp hirih phat ehung se nang hon la xet xir d 
mdt didu luat. Mat khac, nhirng ngudi theo 
quan didm 2 cho rang khi ap dung phap luat 
phai Iam sao bao dam tinh cd lgi eho ngucd bi 
bugc tgi. Theo dd, chi ndn ap dung diem c 
Khoan 2 Didu 174 BLHS nam 2015 dd xii ly 
ddi vdi P la phii hgp vi hai Bg luat cii va mdi 
ddu quy dinh miic hinh phat bang nhau. 

Hai quan diem ndu trdn ddu cd ly trong 
nhan dinh va each giai quydt vu an phii hgp vdi 
quy dinh tai Nghi quydt s6 41/2017/QH14. 
Nhung suy xet vd tinh cd lgi cho ngudi bi budc 
tdi thi xet xii d 01 didu luat se cd lgi hon. 

Chiing tdi ciing ddng tinh vdi quan didm 2 
ttong trudng hgp cu thd nay Bd luat nam 1999 
hay nam 2015 quy dinh vd tdi danh lira dao 
chidm doat tai san bang nhau, ed thd vidn din 
didm b, e Khoan 1 Didu 2 Nghi quydt 41 dd xet 
xii d 01 didu luat. Hon nira, do cac hanh vi 
pham tgi ddc lap, thue hidn d nhung dia ban 
khae nhau va bi hai khac nhau nen khdng thd 
khdi to hanh vi pham tdi sau OOh ngay 
01/01/2018 vd tdi danli theo luat cii nam 1999. 

Hidn nay, van cdn nhidu quan didm trai 
chidu lidn quan ddn vide giai quydt vu an, do do 
rat can cd hudng din sdm trong nhiing trudng 
hgp tuong tu dd thdng nhit each giai quydt va 
bao dam tinh cd lgi eho ngudi hi huge tdi. 

2. Vudng mac trong tong hop hinh phat 
cua nhieu ban an lien quan den ngiroi pham 
tgi diroi 18 tudi 

Vd ndi dung ndu trdn, hidn nay dang cd 
nhieu quan diem khac nhau: 

Quan diim thu nhdt: Vide tdng hgp hinh 
phat dugc thyc hidn binh thudng nhu ddi vdi 
ngudi da dii 18 tudi. Vi le, khi thyc hidn hanh 
vi pham tdi lan sau ngudi do da ttdn 18 tudi. 
Vi vay, vide tdng hgp nhidu ban an thyc hien 
theo quy dinh tai Didu 56 BLHS nam 2015. 

Quan diem thir hai: Vi cd ban an kdt tdi khi 
ngudi pham tdi dudi 18 tudi va cd ban an ket 
tgi khi ngudi dd tren 18 tudi. Ndn khi tdng hgp 
hinh phat eiia nhidu ban an, hinh phat ehung 
khdng dugc vugt qua miic cao nhat ddi vdi ban 
an tuydn vd tdi nang hon. 

Theo hudng dlnlai Van ban sdOl/GD-TANDTC 
ngay 25 thang 7 nam 20\6, thi: ""Viec tdng hap 
hinhphgt cua nhieu hdn dn ddi vai truong hgp 
khi phgm tdivdbi ket dn Idn thir nhat nguai bi 
kit dn la ngu&i chua thdnh nien, khi phgm tpi 
vd bi kit an Idn thie hai thi ngu&i bi kit dn la 
nguai dd thdnh nien dugc thuc hien theo quy 
dinh tai Diiu 56 BLHS ndm 2015 (Diiu 51 
BLHS ndm 1999) nhu ddi v&i tru&ng hgp 
ngu&i dd du 18 tuoi". Nhu vay, theo hudng 
din nay thi quan didm thii nhat la phit hgp. Tuy 
nhidn, chiing tdi cho rang hudng din neu ttdn 
chua that su diing vdi quy dinh ciia phap luat. 
Cu thd tai Didu 104 BLHS nam 2015 cd quy 
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dinh ve tong hgp hinh phat cua nhidu ban an, 
didu luat neu rd " Viic tdng hgp hinh phgt Pong 
truang hgp mpt ngu&i dang phdi chdp hdnh 
mpt bdn dn md lgi bj xet xir ve tpi da phgm 
tru&c hogc sau khi cd bdn dn ndy, dugc thuc 
hien theo quy dmh tgi Dieu 55 vd Dieu 56 ciia 
Bp ludt ndy. Hinhphgt ehung khdng dugc vu0 
qud mirc hinhphgt cao nhdt quy dinh tgi Dieu 
103 cua Bd lugt ndy ". Theo dd, Khoan 3 Didu 
103 BLHS nam 2015 cd quy dinh: 

Thir nhat, neu miic hinh phat tda an tuydn 
ddi vdi tdi ma ngudi do thuc hien khi ehua du 
18 tudi nang ban hoac bang mire hinh phat ap 
dung ddi vdi tdi dugc thyc hidn khi da du 18 
tudi, thi hinh phat ehung khdng dugc vugt qua 
miic cao nhat quy dinh tai Khoan 1 Didu 103 
BLHS nam 2015. Tiic la: ndu hinh phat ehung 
la cai tao khdng giam giir thi khdng qua 03 
nam, ndu la tii co thdi han thi khdng dugc qua 
18 nam ddi vdi ngudi tir dii 16 tudi ddn 18 tudi 
va khdng qua 12 nam ddi vdi ngudi tir dii 14 
tudi ddn dudi 16 tudi khi pham tdi; 

Thii- hai, ndu miic hinh phat Tda an tuydn 
ddi vdi tgi duge thyc hidn khi ngudi do da dii 
18 tudi nang hon mirc hinh phat ap dung ddi 
vdi tgi dugc thyc hidn khi ngudi do chua du 18 
tudi thi hinh phat ehung ap dung nhu ddi vdi 
ngudi du 18 tudi trd len pham tdi. Nhu vay, 
hudng dan tai van ban sd 01 ciia Tda an nhan 
dan tdi cao chi mdi diing mgt vd theo quy dinh 
eiia phap luat, tiic la ehi dung khi thugc diem b 
Khoan 3 Didu 103 BLHS nam 2015 va ehua 
phu hgp neu nd rai vao diem a Khoan 3 Didu 
103 BLHS nam 2015. Theo dd, vide ban hanh 
hudng din nay da gay Iiing tiing va khd khan 
cho eac co quan tidn hanh td tung qua trinh giai 
quyet vu an. 

3. Vudng m i c trong viec van dung cho 
nguM bi buoc toi duye hudng an treo 

Nghi'quydt sd 02/2018/NQ-HDTP cua Tda 
an nhan dan tdi cao ngay 15/5/2018 hudng dan 
a^ dung Didu 65 BLHS nam 2015 cua BLHS 
vd an treo. Theo dd, tai Dieu 3 Nghi quydt 

02/2018 neu trdn cd quy djnh vd cac tiudng 
hgp khdng cho hudng an treo nhu sau: 

"Dieu 3. Nhirng tru&ng hgp khdng cho 
hu&ng dn treo 

1. Ngu&i phgm tdi la nguai chu muu, cam 
ddu, chi huy, ngoan cd chdng ddi, cdn dd, diing 
thu dogn xao quyit, co tinh chdt chuyin 
nghiep, lgi dung chirc vu quyen hgn di true lgi, 
CO y gdy hdu qud ddc biit nghiim trpng. 

2. Ngu&i thuc hien hdnh vi pham tdi bd 
trdn vd da bi cdc co quan tiin hdnh td tung de 
nghi truy nd. 

3. Ngu&i dugc hu&ng dn treo phgm tpi m&i 
trong thai gian thir thdch; nguai dang dugc 
hu&ng dn treo bi xet xu vi mdt tdi pham khac 
thuc hiin tru&c khi dugc hu&ng dn treo. 

4. Ngu&i phgm tdi bi xet xir trong ciing mpt 
Idn vi nhiiu tpi. trir tru&ng hgp nguai phgm 
tpi la ngu&i du&i 18 tudi 

~5. Nguai phgm tpi nhieu lan, trir truong 
hgp nguai phgm tpi la ngu&i du&i 18 tudi 

6. Ngu&i phgm tpi thudc tru&ng hgp tdi 
phgm, tdi phgm nguyhiim"^. 

Vdi hudng dan nay, hidn nay dang cd nhidu 
y kidn khac nhau lidn quan ddn mdt so ngi 
dung hudng din vd cac trudng hgp khdng cho 
hudng an tieo ndu trdn. Cu thd; 

- Vdi quy dinh tai Khoan 1 Dieu 3 Nghi 
quyet 02 ndu tren, thi sau mdi dau phay phai 
duge xem la eae dieu kien can va dii hay mdi 
y sau dd la dde lap (?). Theo chiing tdi, voi 
each hanh cau nhu vay phai xem la didu kidn 
can va du (vira phai la ngudi khdi xudng, ehu 
mim, ehi huy, cam dau, ddng thdi phai ngoan 
cd chdng ddi, phai cdn dd, phai chuydn nghiep, 
thu doan xao quydt...) mgt loat cac y phia sau 
phai thda man ddng thdi thi mai khdng eho 
hudng an treo, trong khi mdi y sau dau phay la 
mgt tinh tidt tang nang dugc quy dirih tai Didu 
52 BLHS nam 2015, tham chi ed tinh tidt la 
tinh tiet dinh khung eua mdt sd tdi pham cu the. 
Chiing tdi cho rang quy dinh nhu trdn la ehua 
phil hgp. 

' Xem them Nghi quy6t s6 02/2018/NQ-HDTP cua Toa an nhan dan t6i cao ngay 15/5/2018 hu6ng dSn ap dung 
Dik 65 ciia Bp luat hinh su ve an ueo. 



- Quy dinh tai Khoan 2 Didu 3 va quy dinh 
tai Khoan 4; Khoan 5 Didu 3 Nghi quydt 02 thi 
se khdng dugc hudng an treo. Vide ddi tugng 
bd trdn va bi truy na khdng duge quy dinh la 
tinh tidt tang nang tai Didu 52 BLHS nam 
2015, nhu vay quy dinh nay cd mau thuan vdi 
chinh hudng d in tai Khoan 3 Didu 2 Nghi 
quydt 02 khdng (?) 

Khoan 4, 5 quy dinh vd pham nhidu tdi 
hoac pham tdi nhidu lan ciing khdng cho 
hudng an treo. Pham tdi nhidu lan la tinh tidt 
tang nang quy dinh tai diem g Khoan 1 Didu 
52 BLHS nam 2015 va pham nhidu tdi khdng 
dugc quy dinh trong Bd luat la tinh tidt tang 
nang. 

Huong dan nay theo chiing tdi la khdng 
phil hgp vdi thuc tien cdng tac dieu tia, truy td, 
xet xu, mgt vi du eu thd nhu sau: 

Nam 2018, ddi tugng Nguydn Van A 
trong 02 thang thyc hidn hai vu trdm cap tai 
san nhd nhat tri gia 02 tiieu ddng trdn mdi vu, 
hanh vi nay se bi xu ly theo Khoan 1 Didu 
173 BLHS nam 2015 vdi miic hinh phat eiia 
khung la tir 06 thang ddn 03 nam, day la tgi 
pham nghidm trgng, hau qua khdng Idn. Khi 
bi t duge ddi tugng la ngudi ed lai Iich ro 
rang, tir trudc ddn thdi didm bat duge chua bi 
kdt an l in nao, ddi tugng ed hoan canh gia 
dinh khd khan, quin bach qua hda lidu, hien 
dang nudi hai con nhd dai va la lao ddng 
chinh trong gia dinh. Khi bi bat rat an han vd 
hanh vi pham tgi cua minh. Chidu theo hudng 
d in thi ddi tugng da roi vao Khoan 5 Didu 
3 Nghi quydt 02 ndn khdng dugc cho hudng 
an treo. 

6 vu an khac, ddi tugng Le Van B thyc 
hien hanh vi "Nhan hdi Id" bi xir ly theo Khoan 
2 Didu 354 BLHS nam 2015 cd miic hinh ph^t 
tir 07 nam ddn 15 nam, day la tgi pham rit 
nghidm trgng, sd tien thu lgi bat chinh rat Idn. 
Tuy nhidn, ddi tugng B cd nhidu tinh tidt giam 
nhe, an nan, hdi loi, da nop toan bd sd tien thu 
lgi bi t chinh, ban than ehua cd tidn an tidn su. 
Khi quydt dinh hinh phat cd thd ap dung Khoan 
1 Dieu 354 BLHS dd xii ly, theo do Khoan 1 
Didu 354 BLHS cd miic hinh phat tic 02 nam 

den 07 nam tii. Hoan toan cd thd cho B dugc 
hudng an treo, vi B thda man hudng din tai 
Didu 2 Nghi quyet 02 va khong cd bit ky vi 
pham nao thudc Didu 3 cua Nghi quydt 02 ndu 
trdn. 

Xet vd tinh nguy hidm cho xa hgi cua hanh 
vi pham tgi, thi hanh vi nhan hdi Id thugc nhdm 
tdi tham nhung, la nhdm tdi cd tinh nguy hidm 
eao cho xa hgi; hau qua cua tdi pham gay ra rat 
Ion, rat nghidm trgng nhung lai dugc cho 
hudng an treo. Trong khi d tinh hudng trdm 
cap tai san ciia A thudc tdi nghiem trgng, hau 
qua khong Idn, nhung khdng dugc hudng an 
treo vi vi pham hudng din tai Didu 3 Nghi 
quyet 02 ndu trdn, dieu nay la hdt siic vd ly. 

Tai Didu 65 BLHS nam 2015 quy dinh vd 
An treo nhu sau; "Khi xu phgt tii khdng qud 
03 ndm, cdn cir vdo nhdn thdn cua ngu&i 
phgm tpi vd cdc tinh tiit gidm nhe, neu xet 
thdy khdng cdn phdi bdt chdp hdnh hinh phgt 
tu, thi Tda dn cho hu&ng dn treo vd dn dinh 
th&i gian thir thdch tir 01 ndm den 05 ndm va 
thuc hien cdc nghia vu trong th&i gian thir 
thdch theo quy dinh cua Ludt Thi hdnh dn 
hinh su". Didu luat hoan toan khdng quy dinh 
cac trudng hgp khdng cho hudng an treo nhu 
hudng din tai Didu 3 Nghi quydt 02/ 2018 eua 
Hgi ddng thim phan Tda an nhan dan tdi cao 
nhu tren. 

Chiing tdi chi ndu hai vi du mang tinh ddi 
chieu, so sanh vd hai trudng hgp cu thd dd thay 
ring hudng dan vd an tieo tai Nghi quydt 02 la 
chua phil hgp, dang ra thay vi quy dinh vun vat 
vd cac tinh tidt nhd Id, lidn quan chii ydu ddn 
tinh tidt tang nang thi hudng dan can quy dinh 
mang tim vT md, quy dinh ddi vdi eac tdi, 
nhdm tdi, vi du nhu; khi pham tdi vd ma tiiy; 
tham nhung; gidt ngudi; cac tdi xam pham an 
ninh qudc gia, ehdng pha hda binh, chdng loai 
ngudi... se khdng eho hudng an treo thi se phii 
hgp ban. 

Trdn day la mdt sd vudng mac trdn thyc 
tidn khi tridn khai BLHS nam 2J315, chiing toi 
cho ring cin cd nhiing hudng dan mdi dd khac 
phuc nhimg sai sdt va nhtmg van dd cdn chua 
phil hgp./. 




