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TCTTHirc T I I N GIAI QUYET TRANH CHAP Q U Y I N V I LOI Dl QUA 

Nguyen Thi Hanh' 

Tom tdt: Quyen ddi vai bdt dong sdn lien ke la mdt che dinh phdp ludt quan trpng eua phdp 
lugt dan su; duac quy dinh trong Bp lugt ddn su (BLDS) ndm 1995, BLDS ndm 2005 va tiep tuc 
duac ke thua, phdt trien trong BLDS ndm 2015. BLDS ndm 2015 dd sua doi, bo sung cdc quy 
dinh vi quyen ddi voi bdt ddng sdn lien ki, tgo ca saphdp ly cho cdc chit sa hiru cua bdt dpng 
sdn huang quyen thuc hiin quyin, nghia vu cua minh khi sir dung bdt dpng sdn lien ke; tgo dieu 
kien thuan lai de chii sa hiru co thi khai thdc hiiu qud tdi da cong dung cua tdi sdn. Tuy nhien, 
tie thuc tien gidi quyet tranh chdp vi quyin doi v&i bdt dpng sdn lien ke cho thdy vdn con cd khd 
khdn, vuang mdc; thiiu thdng^ nhdt. Trong do, mdt logi tranh chdp chiim ty le Idn tron^ cdc 
tranh chdp ve quyen ddi vai bdt ddng sdn lien ki la tranh chdp quyen ve ldi di qua. Bdi viet trao 
ddi ve khdi niem quyen ddi vai bdt ddng sdn liin ki vd vuang mdc tie thuc tien gidi quyit tranh 
chdp quyen ve ldi di qua, de xudt cde gidi phdp nhdm gdp phdn thao ga cdc vuang mdc neu tren. 
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Abstract: The right to adjacent real estates is an important legal institution of the civil law 
which is regulated in the Civil Code in 1995, the Civil Code in 2005 and inherited, developed 
in the Civil Code 2015. The Civil Code in 2015 has amended, supplemented regulations on the 
right to adjacent real estates, creating legal ground for owners of real estates to exercise their 
rights and interests in using adjacent real estates to create favorable condition for owners of real 
estates to be able to lake full use of properties. However, from settlement of disputes over the 
right to adjacent real estates, it shows that there are difficulties, obstacles and inconsistency in 
settlement of disputes over the adjacent real estates including disputes over passageway which 
have the highest rate. The above article exchanges views over concept of the right to adjacent 
real estates and obstacles from reality of settling disputes over the right to passageway as well 
as proposes solutions to tackle above mentioned obstacles. 

Keywords: Adjacent real estates, disputes, the Civil Code. 
Date of receipt: 10/03/2020; Date of revision: 20/03/2020; Date of Approval: 15/04/2020. 

Quyen ddi vdi bat dong san lien ke la vat chii sd hiiu khac, quydn dugc dat dng din 
quydn dugc xac lap ddi vdi tai san la bat ddng nude, thoat nude, quydn duge sir dung ldi dan 
san thugc sd huu hoac quydn sir dung cua chii thoat nude trong canh tac de phuc vu tudi 
thd khac. Day la mgt ehe dinh phap luat duge tieu... Quy dinh eua phap luat vd quydn ddi vdi 
ghi nhan tir rat sdm. Tir thdi La Ma cd dai, bat ddng san lidn kd tao co sd phap ly va nhimg 
quydn nay da dugc giai thieh, quy dinh kha cu dieu kien thuan lgi de chu sd hiiu cd the khai 
thd. Theo do, quyen dia dich (quyen ddi vdi bat thae hieu qua tdi da cdng dung cua tai san. 
dgng san lien kd) la mgt loai dae biet ciia quydn Gidng phap luat ciia nhidu nude tren thd gidi, 
sd hiiu han ehd, la quyen duge sir dung han chd phap luat dan sir Viet Nam da quy dinh quydn 
bat dgng san thudc sd hiiu cua ngudi khac, ddi vdi bat ddng san Hdn kd. Trong cac bg dan 
nhung dat trong su tdn trong quyen ciia chii sd luat cii eiia Viet Nam trudc day, quydn nay 
hiru. Dd la quydn cd ldi di qua bat ddng san ciia duge ghi nhan va dugc ggi la "quyen dia dich" 
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loac la dich quyen. Quydn ddi vdi bat ddng san 
.ien kd dugc quy dinh trong BLDS nam 1995, 
BLDS nam 2005 va tidp tuc dugc kd thira, phat 
tridn trong BLDS nam 2015. 

1. Khai niem quyen ddi vdi bat dong san 
lien ke 

BLDS nam 1995, BLDS nam 2005 khdng 
sir dung thuat ngu "quyen ddi vai bdt dpng sdn 
lien ke " ma sir dung thuat ngir "Quyen su dung 
hgn che bdt ddng sdn lien ke ". Ddng thdi hai 
Bd luat dan sir nay ciing khdng dua ra dinh 
nghia thd nao la quyen sir dung han chd bat 
ddng san lien ke ma chi quy dinh theo hudng 
liet kd eac quyen. Cu thd, theo quy dinh ciia 
BLDS nam 1995, BLDS nam 2005: "Chu sd 
hiru nha, nguoi sir dung ddt cd quyen sir dung 
bdt ddng sdn lien ke thudc sd hiru cua nguai 
khac de dam bdo cdc nhu cdu cua minh ve ldi 
di cap thoat nuac. cdp khi ga, duang ddy tdi 
dien, thdng tin lien lac vd cdc nhu cdu cdn thiet 
khde mdt cdch hap ly, nhtmg phdi den bu, neu 
khdng cd thda thuan khdc"^. Theo quan diem 
cua ehung toi, vdi phuong phap liet kd cac 
quyen nhu trdn la ehua day dii va khdng mang 
tinh khai quat. Nham tao co sd phap ly day du, 
thuan lgi hon cho vide khai thae, sir dung mdt 
each hidu qua cac tai san, ngudn tai nguydn 
thien nhidn khac va tao dieu kidn cho cac chu 
thd khdng phai la chu sd huu thuc hidn quydn 
ddi vdi tai san thudc sd hiiu cua chii thd khac, 
BLDS nam 2015 da sira ddi, bd sung quy dinh 
vd quydn sit dung han chd bat ddng san lidn kd 
trong BLDS nam 2005. Dae bidt dinh nghia 
quydn ddi vdi bit dgng san lidn ke da dugc quy 
dinh trong BLDS nam 2015. Theodd, "Quyin 
ddi vdi bdt ddng sdn lien ki la quyen duac thuc 
hien tren mdt bdt dpng sdn (gpi Id bdt ddng sdn 
chiu huang quyin) nhdm phuc vu cho viic khai 
thdc mot bdt ddng sdn khac thudc quyin sa 
hint ciia nguai khac (gpi la bdt dong sdn 
hudng quyinjK Dinh nghia quydn ddi vdi bat 
ddng san lidn kd da dua trdn ban chat ciia sir 
vide, hidn tugng, ngin ggn, sue tich nhung lai 
cd tinh khai quat cao. Didu nay cd y nghTa quan 

trgng la tien de va co sd cho cac quy dinh khae 
cu thd vd quyen ddi vdi bat ddng san Hdn kd 
trong BLDS nam 2015. Tir dinh nghia vd 
quyen ddi vdi bat ddng san lien kd trong BLDS 
nam 2015 cho thay cd hai didu kidn bit budc dd 
lam j)hat sinh quydn nay: (i) phai su tdn tai ciia 
it nhat 2 bat ddng san; (ii) vide khai thae mgt 
bat dgng san bat bugc phai thuc hidn trdn bit 
ddng san edn lai mdi thuc hidn dugc quyen 
khai thae dd. 

Nhu vay, so sanh quy dinh ciia BLDS nam 
2005 va BLDS nam 2015 cho thiy cd su khac 
bidt ve tu duy lap phap. Vide sir dung bat ddng 
san Hdn kd theo quy dinh cua BLDS nam 2005 
bat bugc "phdi den bit" (trir trudng hgp 2 bdn 
thda thuan khac). Didu nay cho thay BLDS 
nam 2005 da tidp can theo gdc do cua chii thd 
cd bat dgng san chiu hudng quydn dd nhin 
nhan van dd. Va theo each nhin nay, vide cho 
ngudi khae thuc hien quydn trdn bat ddng san 
cua minh dan den it nhidu cd mdt su thidt hai 
nhat dinh do dd dd dam bao su cdng bang bat 
huge phai cd ydu to den bii. Khac vdi BLDS 
nam 2005, ngi dung dinh nghia vd quydn ddi 
vdi bit dgng san lidn kd trong BLDS nam 2015 
khdng de cap ddn van de "phdi den bu" ciia 
chu thd chiu hudng guydn. Chi ridng ddi voi 
quy dinh quydn vd ldi di qua, chii sd hiiu bat 
dgng san hudng quydn ve ldi di qua mdi phai 
ddn bii cho chu sd huu bat dgng san chiu 
hudng quydn (trir trudng hgp cd thda thu^n 
khac). Day la sir thay ddi vd tu duy cho thay 
nha lam luat trong xay dung BLDS nam 2015 
da tidp can theo gdc do ciia chii thd cd bat dgng 
san hudng quydn tir dd xac dinh viec thuc hidn 
tren bit dgng san dugc hudng quydn la duong 
nhien, vide nay khdng gay ra thidt hai gi cho 
chii thd chiu hudng quydn do do khdng dat ra 
vin dd ddn bii. Vdi each tidp can nay, BLDS 
nam 2015 da kd thira each giai thich thuat ngii 
cua cac nha Iam luat La Ma, phat tridn cac quy 
dinh ciia BLDS nam 2005, do dd da xay dung 
dinh nghia quyen ddi vdi bat dgng san lidn ke 
mdt each cu the, ro rang va hgp ly hon. Tir dd. 

: Digu 278 BLDS nam 1995, Digu 273 BLDS nam 2005. 
3 Bigu 245 BLDS nam 2015. 
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ndi dung cac dieu luat trong BLDS nam 2015 
quy dinh quyen ddi vdi bat dgng san lidn kd 
theo each tidp can dieu chinh mdi quan he giua 
hai bat dgng san. Nhu vay, quyen ddi vdi bat 
dgng san la cac quyen ciia mgt chii the, khdng 
phai la chu sd hiru ddi vdi bat ddng san, nhung 
hg dugc phep thuc hien mgt, mdt sd cac quydn 
(theo dia the tu nhidn, theo quy djnh ciia phap 
luat, theo thoa thuan, hoac theo di chiic) tren 
eac bat ddng san lidn kd, thugc quyen sd hiiu 
ciia ngudi khac. 

Nghidn ciiu cac quy dinh ciia BLDS nam 
2015, quyen ddi vdi bat ddng san lien kd cd thd 
khai quat bao gdm cac loai quydn nhu sau: (i) 
Quydn vd cap, thoat nude; (ii) Quydn vd Idi di 
qua; (iii) Quyen mac dudng day tai didn, thdng 
tin lidn lac qua bat ddng san khac. Theo quy 
dinh ciia BLDS nam 2015 cac quydn nay cd 
nhiing dae didm sau: 

Mpt Id, quyen doi vdi bat ddng san lidn ke 
phai gan Hdn vdi hai loai bat dgng san: mgt bat 
dgng san hudng quyen va mdt bat ddng san 
ehiu hudng quyen. Bat dgng san hudng quyen 
la bat dgng san cd nhiing han chd, khd khan 
cho chil sd hiiu trong vide sir dung, do dd phai 
can ddn sir "tgo dieu kien" ciia bat ddng san 
chiu hudng quydn. 

Hai la, quyen ddi vdi bat ddng san lidn ke 
gan vdi bat ddng san, khdng phai gan vdi chu 
sd hiiu bat ddng san. Vi vay, khi bat ddng san 
thay ddi chii sd hiru thdng qua cac giao dich 
dan sir thi chii sd hiiu mdi se la ngudi dugc 
hudng cac quydn dd va chu sd huu eu ciing 
cham dirt quydn. 

Ba Id, quydn ddi vdi bat dgng san lien kd 
khdng cd gia tri kinh td, khdng hudng ddn vide 
khai thae gia tri cua bat dgng san dd cho muc 
dich lgi nhuan. Quydn nay dugc xac lap vdi 
muc dich la tao dieu kidn cho sinh boat binh 
thudng cua chii sd hiiu bat dgng san hudng 
quydn chii khdng phai la dd ngudi do kiem lgi 
tu quydn cua minh vdi bat dgng san lien ke. 
Song chil sd hiru bat ddng san hudng quyen 
cung se cd nhtmg lgi ich nhat dinh, vi du mdt 
thira dat la san xuat ndng san dugc hudng 
quydn vd ldi di qua bat ddng san bdn canh dd 

cho xe chd hang ndng san cd thd ra vao. Cdng 
ty, hg gia dinh thu dugc lgi nhuan tir vide san 
xuat ndng san nhung day ia lgi ich gian tidp, 
khdng phai lgi nhuan true tidp phat sinh tir vide 
hg dugc hudng quydn tir ldi di qua dd. 

2. Vuong mac tu- thyc tien giai quyet 
tranh chap quyen vd Idi di qua 

Trong nhiing nam gan day, tranh chip 
quydn vd Idi di qua ngay mgt tang. Mae dii 
BLDS nam 2015 dacd su sira ddi. bd sung, tao 
CO sd phap ly cho cac chii sd huu cua bat dgng 
san hudng quydn thuc hien quydn, nghia vu 
ciia minh khi sir dung bat ddng san lidn kd cua 
chil sd huu khac. Tuy nhidn, tir thuc tidn giai 
quydt tranh chap vd quyen doi voi bat dgng san 
Hdn ke cho thay van cdn cd khd khan, vudng 
mac trong nhan thire, ap dung phap luat; thu 
thap, danh gia chimg cir; thieu vang cac quy 
dinh cu the eiia phap luat. Dieu nay dat ra ydu 
cau nghien ciiu tim ra cac giai phap thao go 
nham muc tidu giai quydt cac tranh chap ve 
quydn ddi vdi bat dgng san lien kd diing dan, 
cdng bang, dam bao quydn lgi hgp phap ciia 
cac bdn tranh chap. 

Mdt la, dp dung phdp ludt ve quyen ddi v&i 
bdt ddng sdn lien ke. 

Quydn ddi vdi bat ddng san lien kd, quydn 
ve ldi di qua da dugc quy dinh tuang ddi cu the 
trong BLDS nam 2015. Song thuc td cho thay, 
van cdn cd Iuat su, tham phan, kidm sat vien 
nhan thiic va ap dung phap luat trong tham gia 
giai quyet, giai quyet tranh chap quyen vd Idi di 
qua cdn chua dimg dan den vide thieu thdng 
nhat trong kdt qua giai quydt ddi vdi trudng 
hgp nguydn don khdi kidn ydu cau md ldi di 
khi bat dgng san ciia nguydn don bi vay boc 
nhung dd md dugc ldi di ra dudng cdng cgng, 
khdng phai chi di qua bat dgng san Hdn ke ciia 
bj dan ma con phai di qua cac bat dgng san 
khae. Xin dugc ndu hai vu an minh hga cho 
nhan tren iia chiing tdi. 

Vu dn thir nhdt Cu S cd phan dat dien tich 
1.527m', thira dat sd 7. to ban dd sd 27; didn 
tich 1.514m% thira dat sd 6, td ban dd sd 27, 
tga lac tai ap A. xa T. huyen C nam giap ranh 
vdi thira dat ciia ba L. Thua dat ciia ba L giap 
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Ilia dat cua ba M. Tir cac thira dit ciia cu S dd 
i ra dudng cdng cgng fihai di qua phan dat ciia 
a L, ba M. Didn tieh dit cua cu S giap dit ciia 
a L, dien tich dat ciia ba M giap dit cua ba L. 
'rude day, gia dinh cu S sii dung dudng di ed 
hieu ngang 1.5m, chidu dai hdt dit cua ba L, 
a M dd di ra dudng cdng cgng. Nam 2017, gia 
inh ba M lam hang rao chan Idi di lam cho gia 
inh cu S khdng di ra dugc dudng cdng cgng vi 
oi di qua dat ba L, ba M la ldi di duy nhit cua 
;ia dinh cu S de di ra dudng cdng cdng. Cu S 
iidi kidn yeu cau ba M md mgt ldi di ngang 
,5m, dai 10,08m, theo sa dd do dae thuc td, 
lien tieh 15.2m-, nam trong thiia dat cua ba M 
:ho gia dinh cua cu lam ldi di ra dudng cdng 
:dng. Cu S ddng y ddn bu gia tri phan dat md 
di di va gia tri be tdng trdn ldi di cho ba M theo 
îa thi trudng. Ba M khong dong y ydu cau ciia 

;uS. 
Qua trinh giai quydt vu an, luat su bao vd 

5uydn lgi cho ba M da dua ra quan diem lap 
uan eho rang thira dat cua ba M khdng lien kd 
/di dat eua eu S nen can cii eac quy dinh cua 
BLDS nam 2015 ve quydn doi vdi bat dgng san 
idn kd, ba M khdng cd nghia vu phai md ldi di 
;ho cu S. Kdt qua giai quydt vu an, Tda an da 
quydt dinh chap nhan ydu cau cua cu S bude 
3a M phai md ldi di ngang 1.5m, dai 10.08m, 
t̂heo so do do dae), (tien tich 15.2m', nam 

Tong dien tich dat ciia ba M ndu trdn cho hg 
;ua cu S lam ldi di ra dudng cdng cgng. 

Tir vide giai quyet vu an trdn, cau hdi dugc 
Jat ra la, quan didm ap dung phap luat quydn 
ve ldi di qua cua iuat su bao vd cho ba M cd 
lung phap luat khdng khi cho rang bat ddng san 
;ua ba M khdng lidn kd vdi bat ddng san eiia cu 
5? Theo quan diem cua chiing tdi, phan quydt 
;iia Tda an cho phep cu S dugc md ldi di qua 
lien tich dat cua ba M la hoan toan diing vdi 
ldi dung cac quy dinh cua BLDS nam 2015 vd 
juydn ddi vdi bit ddng san lien ke, quydn vd 
di di qua. Thuc td bat ddng san ciia cu S bi vay 
)ge khdng cd ldi di ra dudng cdng cdng. Ndu 
;ho ring bit ddng san ciia ba M khdng lidn ke 
/di bit ddng san eua cu S tir dd khdng chap . 
ihan ydu cau md ldi di eua cu S qua bat ddng 

san cua ba M thi ro rang la bat ddng san cua eu 
S khdng the sii dung dugc do khdng ed ldi di ra 
dudng cdng cgng. Trong khi dd phap luat dan 
su cd quy dinh bao dam quydn dugc md ldi di 
cua bat ddng san bi vay hoc. 

Vu dn thu hai: Thiia dat cua anh T nim d 
phia ngoai va giap dudng cdng cgng, dit eiia 
dng C nim phia trong va each dit anh T mgt 
con muong. Trude day anh T cho dng C di qua 
dat ciia anh de ra dudng cdng cdng nhung sau 
do anh T khdng cho dng C tidp tuc di. Ong C 
da khdi kidn ydu cau anh T md ldi di. Kdt qua 
giai quydt vu an theo quydt dinh ciia Tda an 
cap so tham chap nhan ydu cau khdi kidn eua 
dng C bugc anh T md loi di cho dng C. Tuy 
nhidn, Toa an cap phiic tham da quydt dinh 
ngugc lai, khdng chap nhan ydu cau ciia dng C 
vdi can cii cho rang dat dng C va dit anh T 
khdng lidn kd nhau do cdn each nhau mgt con 
muong, nen anh T khdng cd nghia vu md 16i di 
cho dng C. Nhu va^, giai quydt mot vu an 
nhung Tda an cae cap cd phan quydt vdi ket 
qua trai ngugc nhau. Theo quan didm cua 
ehung tdi, quydt dinh cua Tda an cap phiie 
tham khdng diing vdi cac quy dinh ciia phap 
luat dan su vd quydn md Idi di qua. Nhu vay, 
quydn cd ldi di ciia anh T khdng dugc bao dam 
va cung gidng nhu vu an thii nhat bat ddng san 
cua anh T khdng the sir dung dugc. 

Nguyen nhan cua vide dua ra quan didm, 
kdt qua giai quydt khdng ehinh xac, khdng 
diing phap luat cua luat su bao ve quydn lgi cho 
ba M trong vu an thii nhat, tham phan Tda an 
cap phiic tham trong giai quydt vu an thir hai 
chiing tdi cho rang bat ngudn tir vide da nhan 
thiic, ap dung phap luat vd quyen ddi vdi bat 
dgng san lidn kd khdng chinh xac cung nhu cdn 
thidu vang trong quy dinh cua BLDS nam 2015 
vd dinh nghia nhu thd nao la bat ddng san lidn 
kd. Chiing tdi cho ring, mac dii BLDS nam 
2015 khdng cd dinh nghia vd bit dgng san lien 
kd song da ed dinh nghia ehung ve quydn ddi 
vdi bit ddng san lidn kd la "'quyen duac thtrc 
hien tren mdt bdt ddng sdn (gpi Id bdt dpng sdn 
chiu hu&ng thuyin) nhdm phuc vu cho viec khai 
thdc mpt bdt ddng sdn khac thudc quyen sa 
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hiru cda n^ai khac (gpi la bdt dpng sdn 
hu&ng quyen) ". BLDS nam 2015 da quy dinh 
rat ro rang la bat dgng san hudng quyen, khdng 
phai la bat dgng san lidn kd. Mat khac, BLDS 
nam 2015 cung ehi quy dinh vd q^uydn vd ldi 
di qua, khdng quy dinh quyen ve Idi di qua bat 
dgng san lien kd. Theo do "Chd sa hieu co bdt 
dpng sdn bi vdy bpc b&i cdc bdt dpng sdn cua 
cdc chu s& hiru khac md khong cd hogc khdng 
dii loi di ra duang cdng cpng, co qtryinyeu cdu 
chu s& hiru bdt dpng sdn vdy boc ddnh cho 
minh mot loi di hap ly tren phdn ddt cua ho "''. 
Theo ngi dung dieu luat tren cho thay BLDS 
nam 2015 su dung thuat ngii "bi vdy bpc b&i 
cdc bdt dpng sdn cua cdc chu s& hieu khac", 
khdng sir dung thuat ngu "bi vdy boc b&i cdc 
bdt dpng sdn lien ke ciia cdc chd s& hiru khac ". 

Vdi each hieu va ap dung khdng dung ngi 
dung quy dinh cua BLDS nam 2015 vd quydn 
ddi vdi bat dgng san lidn ke, quydn ve loi di 
qua, luat su bao vd quydn lgi cho ba M, tham 
phan Tda an cap phiic tham trong giai quydt 
vu an thu hai da hieu ydu td lien ke mdt each 
may mdc, rap khudn, theo dd "liin ke" dugc 
hieu la bat dgng san cd ehung ranh gidi, tiep 
giap nhau vd ranh gidi. Tren thuc te, trong qua 
trinh khai thae, sir dung bat ddng san bi va^ 
hoc khdng chi can den sy phidn iuy cua bat 
ddng san co ehung ranh gidi ma cdn cd ca 
nhiing bat dong san khac. Dd la nhung bat 
dgng san tidp ndi vdi bat dgng san lien kd. Vi 
du, mgt bi t dgng san bi vay hoc cd thd di ra 
dudng cong cgng can phai co mgt Idi di. Loi 
di nay cd thd khdng chi di xuyen qua mgt ma 
cdn cd thd qua nhidu bat dgng san cua nhieu 
chii sd hiiu khac nhau. Boi vi, tii bat ddng san 
bi vay bgc de cd thd di ra den dudng cdng 
cgng nhat thidt phai di qua nhung bat dgng 
san nay. Trong khi dd, bat dgng san bi vay bgc 
chi giap ranh vdi mdt hoac hai bat dgng san. 
Didu nay khdng chi ap dung doi vdi quyen vd 
ldi di qua ma cdn ap dung ddi vdi cac quydn 
khac. Nghia la, se cd nhung bat dgng san 
khong lidn kd, nhung van phai ban chd quydn 

dd tao lap ldi di; loi cap, thoat nude; quyen 
mac duong day tai dien, thdng tin lien lac va 
cac quydn khae. Ndu quydn vd ldi di qua; ldi 
cap, thoat nude; quydn mac dudng day tai 
didn, thdng tin lien lac va quydn khae chi 
dugc ap dung tren bat dgng san lidn kd thi se 
dan den khdng the md dugc ldi di ra dudng 
cdng cdng, khdng thd cap thoat nude, mac 
ducmg day tai dien, thdng tin lidn lac... 

Do do, tii ngi dung dinh nghia ve qwen ddi 
voi bat ddng san lidn kd cho thay can thdng 
nhat each hieu " id / dpng sdn chiu hu&ng 
quyen" la ngoai bat dgng san lidn ke va nhung 
bat ddng san xung quanh khac phue vu eho bat 
dgng san hudng quydn. Tuy nhien, theo quan 
didm cua chiing tdi, de bao dam su thong nhat, 
diing din trong vide nhan thiic, ap dung phap 
Iuat, giai quyet tranh chap ve quyen ddi voi bat 
dgng san Uen ke can cd hudng din, giai thich 
cua Tda an nhan dan tdi cao bang hinh thiic 
cdng van hoac an Id. 

Hai Id, ve thu thgp, su dung chirng cir. 
Nghidn ciiu thyc tien giai quyet vu an dan 

sy noi ehung, vu an tranh chap ve quydn ddi 
vdi bat dgng san lien kd ndi ridng cho thSy cd 
nhidu sai sdt trong thu thap, sir dung chiing cu. 
BLDS nam 2015 quy dinh: "Chu sa hOu bdt 
dpng sdn hu&ng quyen ve ldi di qua phdi den 
bii cho chu s& hiru bdt dpng sdn chiu hu&ng 
quyin, trie tnrang hap co thda thudn khde "•*. 
Nhu vay, theo ngi dung tinh than didu luat tren 
dd giai quydt van dd ddn bu ndu cac ben tranh 
chap khdng thda thuan dugc gia den bu phai 
CO chiing cii xac dinh gia cua dien tich dat md 
ldi di. Thyc tien giai quyet vu an tranh chap vd 
quydn md loi di qua cho thay co nhung sai sdt, 
thidu thdng nhat trong viec thu thap, su dung 
chiing cir xac dinh gia den bii. Chung tdi xin 
ndu mgt vi du minh hga. 

Trudc nam 1996, cac hg gia dinh nguyen 
don ba Dau Thi Nen, ba Phan Thi Y, ba Lai Thi 
H, dng Nguyen Van T. ba Dao Thi N, dng Vd 
Xuan P, ba Tran Thi L cd su dung mgt con 
dudng di ehung d phia dudi giap dap thuy dien 

* Digu 254 BLDS nam 2015. 
^KJioan IDigu 254 BLDS nam 2015. 
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a xdm 1, thon 5 xa K, huyen D, tinh T. Sau 
hi Nha nude dap dap thuy dien thi vide di lai 
en eon duomg nay gap nhidu khd khan, bat 
dn va khdng an toan. Do do nam 1996 cac hg 
an cung nhau thong nhat bd con dudng cii, di 
di len con dudng mdi each dudng cii 100m 
a ^ qua dien tich dat cua dng Nguyen Hiiu P 
a dugc sy ddng y cua dng P. Con dudng mdi 
idn nay la loi di ehung duy nhat cho cac hg 
,an trdn. Cac hg dan sii dung con dudng dn 
tinh til nam 1996 den nam 2015 thi dng P cd 
lanh vi can trd, khdng cho cac hg dan phia 
rong di qua phan dudng nam trong dien tich 
tat cua dng P da dugc cap giay chiing nhan 
|uydn su dung dat. Hanh vi cua dng P da can 
rd cho viec di lai va sinh hoat hang ngay cua 
:ac hg dan vi day la Idi di duy nhat cua cac hg 
lan trong khu vuc. Do vay, cac nguydn don 
[hdi kien 6i^ P cu tni tai thdn 6, xa K, huyen 
i), tinh T yeu cau Tda an giai quydt huge ong 
' phai md ldi di cii con dudng dat va cham dut 
lanhvi can trd vide di lai cua cac hd dan. Cac 
iguyen dan ddi^ y tra gia tri quydn su dung 
^ t theo gia Nha nude quy dinh la 150.000 
!6ng/m-. 

Ong P thiia nhan vide ong ddng y cho cac 
10 ma loi di rfio qua phan dat ciia ong nhu 
idng r ^ y e n don trinh bay. Tuy nhien. Men 
lay cac hg dan noi day da ke bd, ngan ddng 
;hky nen nuoc mua tran vao dit ray cua gia 
Bnh ong gay soi mdn, lam anh hudng den cay 
Tdng tien dit cua dng. Do vay dng kiong cho 
:ac hg dan di lai tren doan duong qua phin dh 
:ua ong niia. Ong khong chip nhan ydu cau 
^oi kien cua cac nguyen dom. Vi tri con 
iudng hien hini cac hg din dai^ sii dung di lai 
la nim tren phin dien tich dit cua dng da dugc 
Nha nude cap Giiy chiing nhan quydn sii dui^ 
lit s6 H 007386, sd thua 43, To ban do sd 13, 
vai dien tich 9.860m-, cip nam 1996. Trudmg 
tigp cac nguyen don mudn md loi di qua dat 
siia dng, dng ddng y nhung phai mua didn tich 
lit lam ldi di theo gia thi trudng la 500.000 
iong/m^. 

Giai quydt vu an trdn, Tda an cap so tham 
la khdng tidn hanh dinh gia dien tich dat cac 

nguyen don tranh chap ydu cau md idi di ma sii 
dung chiing cii la gia bdi thudng dat khi thu 
hdi dat cua Nha nude la 150.000 ddng/ra^ dd 
xac dinh gia tri den bu didn tich dat md Idi di 
cac nguydn dan phai thanh toan tra bi don. 

Chiing toi cho rang, vide su dung gia boi 
thudng dat khi Nha nude thu hoi dat cua Tda 
an cap so tham de xac dinh gia tri ddn bii trong 
viec giai quydt vu an ndu trdn la khdng ehinh 
xac, khdng bao dam quydn Igi cua bi don 
trong vu an. Khi cac ben duong su tranh chap 
vd gia ddn bii, Tda an phai ap dung bidn phap 
thu thap chiing cii dinh gia tai san quy dinh tai 
Dieu 104 Bd luat td tung dan sy nam 2015 
(BLTTDS) va sir dung ket qua ve gia dugc Hdi 
ddng dinh gia xac dinh trong bidn ban dinh gia 
tai san lam co sd giai quydt van dd ddn bu. Xac 
dinh gia tri den bii trong giai quydt tranh chap 
vd quydn ldi di qua trong thdi gian cho thay 
cd sy thidu thdng nhat trong thyc tidn. Cd Tda 
an ap dyng bidn phap dinh gia didn tich dat 
lam Idi di va bugc chu bat dgng san hudng 
quydn tra cho chu bat dgng san chiu hudng 
quyen so tien theo kdt qua dinh gia. Song co 
Tda an lai buoc chu bat dgng san hudng guyen 
bdi thudmg them mgt so tidn nao do nham bu 
dip quyen Igi bi thiet hai cita chu bat dgng san 
chiu hudng quydn trong khi duong sy khdng 
ty nguydn boi thudng them. Hoac cd Tda an 
Ididng tidn hanh ap dung bidn phap dinh gia 
ma sii dung gia bdi thudng dit khi Nha nude 
thu hdi dit hoac gia dit theo khung gia do iiy 
ban nhan dan tinh ra quyet dinh ban hanh de 
giai quyet vin dd ddn bu. Nguydn iihan cua 
vide diu thap, sir dung chiing cu thieu thdng 
nhit tror^ vide xac dinh gia tri den bii tir thye 
tidn giai quydt tranh chip quydn vd Idi di qua 
cua Tda an chiing tdi cho ring xuit phat tii 
vide chua nghidn ciiu, nhan thiic chua diy du 
cac ngi dung huong din cua Tda an nhan dan 
tdi cao vd xac dinh gia quydn su dung dat klu 
giai quydt cac vu an dan sy. 

Nghien cuu vd vin dd gia ddn bu trong giai 
quydt tranh chip quydn yd ldi di qua chiing toi 
thiy cd quan didm cho rang each tinh "den bii" 
nhu hidn nay chua cd van ban hudng dan cu 

o 
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thd ndn thuc tidn gap vudng mac van dd nay .̂ 
Quan diem nay chiing toi cho rang khdng diing 
vdi huong dan cua Tda an nhan dan tdi cao. Tir 
nam 2001, Tda an nhan dan tdi cao da ban 
hanh van ban hudng dan ve viec xac dinh gia 
quydn su dung dat va dinh gia nha, theo do 
"Khi gidi quyet cdc vu dn hinh su. ddn sir. kinh 
te CO lien quan din viic xdc dinh gid quyin sir 
dung ddt, thi Tod dn chdp nhdn gid do cdc ben 
ducmg sir thoa thudn vai nhau, neu su thoa 
thuan do khdng trdi v&i nguyen tdc quy dinh 
tgi Dieu 7 Bp lugt ddn su. 

Trong tru&ng hpp cdc ben duang su khong 
thod thudn duac vai nhau, thi gid quyen su 
dung ddt duffc xdc dinh theo gid thuc te chuyen 
nhupng tgi dia phuang nai co ddt dang tranh 
chdp ddi v&i ticn^ logi ddt vdo th&i diem xet xu 
sa thdm... " (Cdn luuy "Gid thuc te chuyen 
nhuong tgi dia phuang" Id gid thi tru&ng 
chuyin nhuang quyin su dung ddt tgi dia 
phuang)^. Do dd, trong trudng hgp cac bdn 
tranh chap khdng thda thuan dugc vd gia, xae 
dinh gia den bii quydn sir dung dat md ldi di 
trong giai quydt vu an tranh chap ve quydn md 
ldi di ndi ridng, gia tai san tranh chap trong giai 
quydt vu an dan sy ndi ehung Tda an phai ap 
dung tucmg tu ngi dung hudng dan ciia Tda an 
nhan dan tdi cao. Xac dinh gia ddn bii quydn 
su dung dat theo gia thi trudng tai thdi diem 
xet xir so tham, Tda an phai ap dung bidn phap 
thu thap chiing cii dinh gia tai san theo quy 
dinh ciia BLTTDS. 

Ba la, vu&n^ mac do quy dinh cua phdp 
ludt thieu cu the. 

Thuc tien tham gia giai quydt tranh chap vd 
quyen ddi vdi bat ddng san cho thay cdn cd 
vuong mac bat cap tir vide thidu cac quy dinh 
cu thd ciia phap luat dan sy trong viec xac dinh 
thd nao la "ldi di thudn tien vd hap ly " trong 
quy dinh vd quydn Idi di qua. Xin ndu vi du 
minh hga: ba Tran Kim L va cac con la Nguydn 

Huynh K, Nguydn Ba K dugc eip giiy chiing 
nhan quyen sir dung dit tach d thiia 1561 didn 
tich 1603m\thiia 1569 didn tich 1.000m\ thira 
1568 dien tich 1.000m-, thiia 1567 didn tich 
l.OOOm^ Didn tich dit nay ba va cac con su 
dung canh tac tidng mia ban cho nha may 
dudng X theo hgp ddng vdi nha may. Cac thiia 
dat nay lidn ke va tiep giap phia sau mot phan 
thiia 175 ciia dng Nguyen Van D, khdng cd ldi 
di ra dudng qudc lg. Thira dit ciia dng D giap 
dudng quoc lg. Ba L khdi kien yeu ciu mg 16i 
di tir quoc lg 61B ddn thira 1561 rdng 3m, dai 
canh phai 26.3m, dai canh trai 27.55m, ba va 
cac con ba ddng y thanh toan gia tii quydn sii 
dung dat cho dng D. 

Phia bi don ong Nguyen Van D trinh bay: 
tu trudc ddn nay gia dinh ba L, xe 6 td chd mia 
ciia gia dinh ba L di nhd qua dat cua dng ra 
dudng qudc 16, ong khdng ddng y vdi ydu cau 
cua nguyen don ve viec md ldi di chieu rgng 
3m ma chi dong y md loi di cho gia dinh ba L 
cd chieu rgng 1.5m. 

Y kidn cua Luat su bao vd quyen, lgi Ich 
hgp phap cua bi don: yeu cau cua nguydn don 
vd ldi di ehung khdng phii hgp Didu 167 Luat 
dit dai nam 2013, ben hi don dng D ddng y ydu 
cau cua nguydn dem ve md ldi di ra dudng 
qudc Id nhung khdng ddng y md Idi di cd chieu 
rdng 3m, ma chi ddng y md Idi di cd chidu rdng 
1.5ra vi vide md ldi di cd chidu rgng 3m se lam 
thidt hai vide sii dung dat ciia ong D. Trudng 
hgp ba L khdng ddng y vdi cac phuong an nay, 
dd nghi Hgi dong xet xii khdng chap nhan yeu 
cau khdi kien cua nguyen don. Nguydn don ba 
L trinh bay de nghi Tda an chap nhan ydu cau 
md ldi di chidu rgng 3m vdi ly do de xe 6 td tai 
nhd di vao dugc van chuydn mia, san pham 
ndng nghidp cua nguyen don ra dudng qudc 16. 

Kdt qua giai quyet vu an, ban an so tham 
da nhan dinh: xet hien trang sir dung dat ciia 
nguydn don va nhung ngudi cd quydn lgi. 

* Ly van Toan, Quyin vi ldi di qua bdt dong sdn liin ke theo quy dinh cua Bg lugt ddn su ndm 2015 
(https://tapchitoaan.vn/bai-viet/phap-luat/quyen-ve-ioi-di-qua-bat-dong-san-lien-k.e-theo-quy-dinh-cua-bo-luat-
dan-su-2015). 
' Cong van s6 109/2001 /KHXX 04/09/2001 cua Toa an nhan dan toi cao "ve viec xac dinh gia quygn siJ dung ddt 
va dinh gia nh^'". 

http://tapchitoaan.vn/bai-viet/phap-luat/quyen-ve-ioi-di-qua-bat-dong-san-lien-k.e-theo-quy-dinh-cua-bo-luat
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ighia vu lien quan thue td khdng cd ldi di ra 
ludng quoc Id cdng cdng, ydu eiu md ldi di 
;ua nguydn dem la phu hgp quy dinh tai Didu 
154 BLDS, vi vay, cac nguydn don duge 
hudng quyen vd ldi di qua dit thiia 175. Tuy 
nhien, vide md ldi di phai dam bao su thuan 
tidn va hgp Iy nhit, thiet hai gay ra la it nhit; 
trudng hgp md ldi di chieu rgng 3m dan ddn 
gay thiet hai didn tich dit cho dng D, do dd chi 
chip nhan mgt phan ydu cau cua nguyen don, 
nguydn don va ngudi cd quydn lgi, nghia vu 
Uen quan dugc quydn md ldi di ra dudng qudc 
Ig cd chieu rgng 1.5m... 

Nhu vay, theo kdt qua giai quydt cua Tda 
an cap sa tham trong vu an tren, ba L va nhiing 
ngudi cd quyen lgi, nghia vu lien quan chi 
dugc q̂ uyen md Idi di cd chidu rgng 1.5m. 
Thuc te, ldi di nay ehi thuan tidn eho vide di 
lai thdng thudng, khdng thuan tidn cho boat 
dgng san xuat, kinh doanh. 

Nguyen nhan dan ddn kdt qua giai quydt 
vu an cua Tda an so tham nhu tidn la do xuit 
phat tir quy dinh cua BLDS nam 2015 cdn 
thidu cu thd, chua cd quy dinh phan bidt vide 
md Idi di phuc vu vide di lai sinh boat thdng 
thudng va phuc vu hoat dgng san xuat kinh 
doanh. Didu 254 BLDS nam 2015 quy dinh 
viec md ldi di sao cho thuan tidn va hgp ly 
nhat. Tuy nhidn, cho ddn nay chua cd bat cir 
van ban nao hudng dan tidu chi xac dinh gidi 
han dien tich cua ldi di dugc coi la thuan tidn 
va hgp ly; vd gioi han chidu dai, chidu rgng, 
chidu cao bao dam thuan tien cho vide di lai 
va it gay phidn ha cho cac bdn. Do do, khi cac 
ben duong su tianh chap ve van dd nay dan 
den thim phan hoac ca quan nha nude cd tham 
quydn khac se dya vao y chi chu quan dd xae 
dinh, cd nhiing trudng hgp lam anh hudng rat 
Idn den quydn sd hiru cua cae bdn. Thyc td cho 
thiy, md ldi di qua cho bat dgng san bi vay bgc 
dd su dung cho nhu cau sinh hoat, di lai thi ldi 
di thudng cd the chi can du cho con ngudi va 
xe may di vao. Nhung ndu md ldi di cho bat 
dgng san bi vay bgc la ca sd san xuat, kinh 
doarii thi phai dii chidu rgng cho xe d td ciing 
ihu cac phuong tidn van tai hang hda khac ra 

vao. BLDS nam 2015 ciing chi quy djnh vd 
quydn ldi di qua, khdng cd quy dinh cu thd ldi 
di qua phuc vu vide di lai sinh hoat thdng 
thudng hay phuc vu hoat ddng san xuit kinh 
doanh ndn tien thyc td da cd nhimg tianh chip 
ma chii sd hiiu bit dgng san bi vay bgc mudn 
khai thae cong nang sii dung bit ddng san cua 
minh dd phuc vu cho hoat ddng san xuit kinh 
doanh, thuong mai, dich vu nhu trong vu an 
ndu tien nhung khdng thd thda thuan vdi cac 
chu sd hiru bat ddng san chju hudng quydn dd 
md mgt ldi di rgng hon. Hidn nay, cac didu 
kidn kinh td - xa hgi da cd nhidu thay ddi cho 
ndn vide quy dinh quydn cd ldi di qua cho cac 
CO so san xuat, kinh doanh la didu cin thidt, 
nhat la eac vimg dat mdi khai hoang, phuc 
hda, kinh td tiang trai phat tiien dang kd, vugt 
b|c so vdi trudc day. Vi vay can phai quy dinh 
bo sung quydn vd ldi di qua cho chii sd hiiu 
bat ddng san bi vay bgc phai bao dam ca cac 
nhu cau san xuat, kinh doarih. Didu nay ciing 
gdp phan thuc diy sy phat tridn cua kinh td. 

Giai quydt tianh chap Idi di qua bao dam 
sy thdng nhat tiong thyc tidn va quydn lgi ich 
hgp phap cua cac ben tranh chap, chiing tdi 
cho rang phap Iuat dan sy can cd hudng dan 
hoac Tda an nhan dan tdi cao can ban hanh 
hudng dan, an Id xac dinh rd tidu chuan cu 
thd vd miic tdi thidu va miie tdi da ciia didn 
tich ldi di cho vide khai thae cdng nang sinh 
boat di lai theo nghia thdng thudng va ldi di 
danh cho muc dich kinh doanh thuong mai 
sao cho dam bao nhu cau sii dung cua bdn co 
bit ddng san hudng quyen va khdng gay 
phien ha, bat lgi cho bdn cd bat ddng san chiu 
hudng quydn. 

Tren day la mgt sd danh gia vd vudng mac 
trong thuc tien tham gia, giai quydt tianh chap 
quyen ddi vdi bat ddng san lien kd cung nhu-
nguyen nhan dan ddn cac vudng mac dd. Tir 
dd chiing tdi eung ndu ra cac giai phap nham 
gdp phin thao gd cac vudng mac, hoan thien 
phap luat dan su ve quydn ddi vdi bat dgng san 
lidn kd nhim bao dam giai quydt tianh chap 
quyen ddi vdi bat dgng san Hdn ke diing dan, 
chinh xac, cdng bang./. 




