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Tdm tat. Th&igi& lam viec, thdi gia nghi ngai Id mot irong edc ehe dinh quan trong ciia phdp 
luat lao ddng. Ke thira quy dinh cua Bd ludt Lao dpng ndm 2012, Bp ludt Lao dpng ndm 2019 
dd ghi nhdn nhieu diem m&i, tien bp ve th&i gi& lam viec, th&i gi& nghi ngai. Viee xdv dung va 
ban hdnh edc quy dinh ndy tgo hdnh lang phdp I'y quan trong trong viec bdo ve quyen vd Igi ich 
chinh ddng eiia ngu&i lao dpng, ngir&i sir dung lao dpng, gdp phdn xdy dimg moi quan he lao 
ddng hdl hda. dn dinh vd tien bp. Trong bdi viet ndy. tdc gid tap trung phdn tich mdt sd diem m&i 
ve vdn de thai gia lam viec, then gi& nghi ngai ciia Bp ludt Lao dpng ndm 2019 trong mdi tuong 
quan so sdnh v&i Bp luatLao dpng ndm 2012. 

Tir khda: Tliai gi& Idm viec, th&i gia nghi ngai. 
Nhan bdi: 02/3/2020; Hodn thdnh bien tap: 06/3/2020: Duyet ddng: 27/03/2020. 

Abstract: work time, rest time are the most important institutions of the labour law. Inheriting 
regulations of the Labour Code in 2012. the Labour Code in 2019 has recognized many new and 
advanced points on work time, rest time. Developing and issuing these regulations create 
important legal corridor in protecting legitimate rights and interests for employees and 
employers contributing to development of harmonious, stable and advanced labour relation. 
Therefore, via this article, the author analyzes some new points on work time, rest time of the 
Labour Code in 2019 in comparison with the Labour Code in 2012. 
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TTidi gid Iam viec, thdi gid nghi ngai ciia Bp tap tmng vao van de lam them gid, tang tham 01 
luat Lao ddng nam 2019 dugc quy djnh tai ngay nghi la, tet va sira ddi ve ky thuat tai 9 diau 
Chuong VII gdm 12 didu, tir Dieu 105 den Dieu nham khac phuc nhung khd khan, vudng mac 
116, gidm 2 dieu so vdi Bd luat Lao ddng nam trong thuc tien tin hanh Bd ludt Lao dgng. 
2012. Ngoai ra, vdn de thdi gid Iam viec, thdi gid I. Ve thoi gid lam viec binh thudng 
nghi ngoi ciia mdt sd lao dgng dac thii nhu lao Thdi gid lam viec dugc hieu Id khoang thdi 
dgng nir, lao ddng chua thanh nien, Iao ddng la gian ma ngudi lao ddng phdi cd mat tai dia diem 
ngudi cao hidi.. . cdn dugc quy djnli rdi rac d mgt lam viec de thuc hien cac edng viee dupe giao 
so chuong, dilu cua Bd luatLao dpngnam 2019. tren co sd quy dinh ciia phap ludt hoac thda 

Npi dung cua Chuong Vll (Thdi gid lam thuan cua cac ben trong hgp ddng lao ddng. 
viec, thdi gid nghi ngoi) quy djnh ve: thdi gid Phap ludt lao dpng tir trudc den nay, ban 
lam viec binh thudng; lam them gid; thdi gid canh quy dinb ve thdi gid lam viec binh thudng 
nghi ngoi h-ong ngay lam viec. trong ca lam viec; chung cdn cd quy dmh thai gid lam viec binh 
nghi hang tuan; nghi ll, tit; nghi viec neng va thudng cua mdt sd lao ddng dac thii nhu lao 
nghi khdng hudng lucmg. Nhiing thay dot ciia ddng chua thdnh nien-, lao ddng Idm cdng viec 
chuong ndy so vdi Bd luat Lao ddng nam 2012 dac biet nang nhpc, dpc hai... 

' Thac sy Phd trudng Ban Quan he lao ddng,T6ng Lien doan Lao ddng Viet Nam. 
^ Thin gid lam viec ciia ngudi chua thanh men theo Bd luat Lao dgng nam 20! 9 duac quy dinh tai Dicu 146 va co 
ban giir nguyen nhu quy dinh cua Bd luat Lao dong nam 2012 {1) Thai gid lam viec cua ngudi chua du 15 tuoi 
khdng dugc qua 04 gig trong 01 ngay va 20 gid Uong 01 tuan. (2) Thai gia lam viec cua ngirdi tir du 15 moi den 
chuadu 18 tudi khdng duoc qua 08 g.d trong 01 ngay va 40 gid Irong 01 tuan 



Thdi gid Iam viec binh thudng dugc quy 
nh tai Dilu 105 Bp ludt Lao ddng nam 2019 
CO bdn van giir nguyen nhu quy djnh eiia Bd 

dt Lao ddng nam 2012. Theo do, "Th&i gi& 
m viec binh thudng khdng qua 08 gia trong 
• ^S^y ™ khdng qud 48 gi& trong 01 tudn " 
vhoan 1 Dieu 105), vd 'Ngu&i su dung lao 
hig ed quyen quy dinh th&i gi& Idm viee theo 
idy hoac tudn nhung phai thdng bdo cho 
pr&i lao ddng biet; truang hgp theo tudn thi 
mi gi& Idm viec binh thu&ng khdng qud 10 
& trong 01 ngdy vd khdng qud 48 gi& trong 
1 toa//" (Khodn 1 Dilu 105). 

Then gid lam viec binh thudng "khdng qua 
8 gid trong 01 ngay vd khdng qua 48 gid trong 
I tudn" da dugc phap ludt lao dgng nudc ta quy 
inh xuyen sudt ke tir khi nudc ta gianh dugc 
dc lap^ Trong qua trinh xdy dung vd thdng qua 
to ludt Lao dpng nam 2019, tren ca so de xuat 
:ua Tdng Lien doan Lao ddng Viet Nam, lan 
Idu tien van de giam thdi gid lam viec binh 
hudng xudng dudi 48 gia trong 01 tudn dugc 
lua ra thao luan sdi noi tai Qudc hdi. 

Mac dii de xuat giam thdi gid Iam viec binh 
hudng chua dugc quy dmh trong Bd luat Lao 
long nam 2019, nhung Qudc bgi da tiep thu vd 
lua vao Nghi quyet ciia ky hop "giao Chinh phii 
:an cir tinh hinh phat trien kinli td - xa hgi, de 
mdt giam gid lam viec binh thudng thdp hon 48 
5id/tudn"; ddng thdi, Bd luat Lao ddng nam 
!019 tilp tuc giii' quy djnh "Nhd nu&c khuyen 
chich ngu&i sir dung lao ddng thue hien tudn 
dm viec 40 gi& ddi v&t ngudi lao dpng ". 

v l thdi gid Idm viec ciia nhirng ngudi idm 
;ac cdng viec dac biet nang nhoc, dgc hai, 
iguy hilm (theo danh muc do Bd Lao ddng -
rhuong binh va Xa bdi chii tri phdi hgp vdi Bd 
^ t l ban hanh), theo Bd luat Lao ddng nam 
!012 la "khdngqud 06giatrongOl ngdy". 6 
Bd ludt Lao dgng nam 2019, van da nay dugc 
hay ddi bdng quy djnh mang tinh nguyen 
dc "Ngu&i sir dung tao ddng cd trach nhiem 
mo ddm gi&i hgn th&i gian Idm viec tiep xiic 
'Ol veu td nguy hiem, yeu td cd hai dimg theo 

quy chuan ky thudt qudc gia vd phdp ludt cd 
lien quan " (Khodn 3 Dieu 105). 

2. Ve lam them gid 
Lam them gid la nhu cdu khach quan, tdt yeu 

eiia qua trinh san xuat kinh doanh, nhdt la trong 
boi canh bgi nhap kinh te sau rpng cua nudc ta. 
Tuy nhien, do lam them gid se dnh hudng den 
siic khoe ciia ngudi lao dgng ndn phap luat lao 
ddng ciia hau het cac nudc tran the gidi deu quy 
dinh chat che cac dieu kien khi huy dgng ngudi 
lao ddng lam them gid. Tuong ddng vdi phap 
ludt lao dpng cac nudc, Diau 107 Bd ludt Lao 
dpng nam 2019 da quy dinh cu the ve dieu kien 
lam them gid. Theo dd, ngudi sir dung lao ddng 
ehi dugc su dung ngudi lao dgng lam them gid 
khi ddp ling ddy dii cac yeu cdu: 

(1) Phai dugc su ddng y ciia ngudi lao ddng; 
(2) Bao ddm sd gid lam them ciia ngudi lao 

ddng khdng qua 50% sd gid lam viec binh 
thudng trong 01 ngdy; trudng hgp dp dung quy 
dmh thdi gid lam viec binh thudng theo tuan 
thi tdng sd gid Iam viee binh thudng va sd gid 
lam thdm khdng qua 12 gid trong 01 ngay; 
khong qud 40 gid trong 01 thang; 

(3) Bao dam sd gid 1dm them cua ngudi Iao 
ddng khdng qua 200 gid trong 01 nam; 

(4) Mdt sd nganh, nghe, cdng viec hoac 
trudng hgp dugc lam thdm khdng qua 300 gid 
trong 01 nam:^ 

(a) San xuat, gia cdng xudt khdu san phain 
hang det, may, da, giay, dian, dien hi, che bian 
ndng, Iam, diem nghiep, thuy sdn; 

(b) San xuat, cung cdp dien, vidn thdng, Igc 
ddu, cdp, thoat nudc; 

(c) Trudng hgp giai quyet cdng viee ddi hdi 
lao ddng cd trinh dp chuyen mdn, ky thuat cao 
ma tbl tnrdng lao ddng khdng cung irng day 
dii, kip thdi; 

(d) Trudng hgp phdi giai quyet cdng viec 
cdp bach, khdng tha tri hoan do tinh chat thdi 
vu, thdi diem ciia nguyen lieu, san pham hoac 
d l giai quylt cong viec phat sinh do yau td 
khach quan khdng du lieu trudc, do hau qud 
thdi tilt, thien tai, hda hoan, djch hpa, thieu 

Ngoai trii quy dmh thdi gid lam viec binh thudng 40 gid Irong 0! man cho cdn bd. cdng chî c \'a ngudi lao ddng 
rong cac ca quan, don vi hanh chinh, sir nghiep. td chirc chinh in, td chirc chinh ti i- xa hoi theo Quyet dinh sd 
88 1999 QD-TTg ngay 17/9/1999 cua Thu tudng Chinh phu 

o 
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dien, thieu nguyen lieu, su cd ky thuat cua day 
chuyen san xuat; 

(d) Trudng hop khac do Chinh phii quy 
dinb. 

Nhu vay. Bd ludt Lao ddng nam 2019 da 
n&i rpng gi&i hgn lam them gia ti'ong thdng 
tu 30 gid theo quy djnh ciia Bd ludt Lao dgng 
ndm 2012 len 40 gid, dam bao su linh hoat va 
chii ddng cho ngudi sir dung lao dgng. Ddng 
thdi Bd ludt Lao ddng nam 2019 cung da giir 
nguyen khung thda thuan ve gid Iam them tdi 
da trong nam nhu quy djnh cua Bd ludt Lao 
ddng nam 2012 (khdng qua ^300 gid/nam) 
nhung bo sung quy dinh cu the ve cac trir&ng 
hffp dirac to ehirc lam them tii- tren 200 gia 
den 300 gio' trong 01 nam, nham bdo dam 
quyen Igi Idu dai cho ngudi lao ddng. 

3. Ve nghi le, tet 
Bp luat Lao ddng nam 2012 quy dinh"̂  

"ngudi Iao ddng dugc nghi Iam viee, hudng 
nguydn luong" tdng cdng 10 ngay la, tet trong 
01 nam. Vdi quy dinh nhu vay tbi "So ngdy nghi 
le tet trong mdt ndm cua ngu&i lao dpng Viet 
Nam hien nay la & mire trung binh thdp so v&i 
edc qudc gia tren the gi&i vd a mire thdp so vai 
edc qudc gia trong khu vuc (Campuchia la 28 
ngdy: Brunei Id 15 ngdy; Indonesia Id 16 ngdy, 
Malaysia la 12 ngdy, Philippin Id 12 ngdy; 
Singapore Id 11 ngdy; Tlidi Lan Id Idngdy...)"^. 

Vi vay, Qudc hdi da thao ludn va thdng qua 
Bd luat Lao ddng nam 2019 vdi vice tdng them 
01 ngdy nghi le cho ngirdi lao dpng, vdo ngay 
lien ke trudc hoac sau ngdy 02 thang 9 duong 
Ijch (Hang nam, can cii vdo dieu kien thuc te, 
Thu tudng Chinh phu quyet djnh), nang tdng sd 

ngay nghi le, tit trong nam ian 11 ngdy. Theo 
dd^, ngudi lao ddng dupe nghi 1dm \"iac. hudng 
nguyen luong n-ong nhiing ngay le. tet nhu sau: 
Tet Duong Ijch I ngay (ngdy I thang I duong 
lich); Tdt Am heb 5 ngay; Ngdy Chian thang 1 
ngay (ngay 30 thang 4 duong Ijch); Ngay Qudc 
te Iao ddng 1 ngay (ngdy 1 thang 5 duong Ijch): 
Qudc khanh 2 ngdy (ngay 2 thang 9 duong Ijch 
vd 1 ngdy lien ke trude hoac sau); Ngay Gid Td 
Himg Vuong 1 ngay (ngay 10 thang 3 am Ijch). 

4. Nghi trong gid lam viec 
Nghi trong gid lam \'iec la nghi trong qua 

trinh Iam viec hang ngay (de phan biet vdi nghi 
giira 2 ngay lam viec vd nghi vdo ngdy nghi le, 
tet, hang tuan). Dd la khoang thdi gian tam 
dirng cdng viec de nghi ngoi, an udng hoac 
thdi gian nghi cdn thiet trong qua trinh lao 
ddng da dugc tinh trong djnh mire Iao ddng cho 
nhu cau sinh ly tu nhien cua con ngudi. Bdi 
tinh chat quan trpng tren, nen bau het edc nuoc 
deu quy dinh thdi gian nghi ndy. 

Didu 108 Bd ludt Lao ddng nam 2012 quy 
djnh: (1) Ngudl Iao ddng lam viec ban tuc 08 
gid hoac 06 gid theo quy djnh tai Dieu 104 cua 
Bd luat nay dugc ngbi giiia gid it nhdt 30 phut 
tinh vao thdi gid Idm viec; (2) Trudng hgp lam 
viec ban dam, thi ngudi lao dgng dugc nghi 
giira gid it nhat 45 phiit, tinh vao thdi gid lam 
viec. Khoan 1 Dilu 5 Nghi dinh 45/2013/ND- CP 
hudng ddn: "th&i gian nghi giira gia Idm viec 
quv dinh tgi Khodn I vd Khodn 2 Dieu 108 ciia 
Bp ludt Lao dpng dugc coi Id th&i gi& Idm viec 
dp dung trong ca lien tuc 08 gi& trong dieu kien 
binh thuang hoge 06 gi& trong tru&ng hap 
dugc nit ngdn. Thdi diem nghi eu the do ngudi 

•• Dieu 115- Nghi le, tet 
1. Ngirrn lao dgng dugc nghi lam viec, huong nguyen luong trong nhimg ngay le. tet sau day 
a) Tet Duong lich 01 ngay (ngay 01 thang 01 duong lich). 
b) Tet Am lich 05 ngay, 
c) Ngay Chicn thang 01 ngay (ngay 30 thang 4 duong lich); 
d) Ngay Qudc te lao ddng 01 ngay (ngay 01 thang 5 duong hch), 
d) Ngay Qudc khanh 01 ngay (ngay 02 thang 9 duong hch); 
e) Ngay GiO Td Hiing Vuong 01 ngay (ngay 10 thang 3 am hch) 
2. Lao ddng la cong dan nudc ngoai lam vice tai Vici Nam ngoai ngay nghi le theo quy dinh tai khoan 1 Dieu nay 
cdn duac nghi them 01 ngay Tet cd tniyin dan tdc va 01 ngay Qulc klianh cua nudc hg 
3 N I U nhiJTig ngay nghi theo quy dinh lai klioan 1 Dilu nay triing vao ngay nghi hang man. thi ngudi lao dong dugc 
nghi bil vao ngay ke tiep. 
' Td (rinh Du an Bd lual Lao ddng |sira doi) s6 170/TTr-CP ngay 06'5/2019 cua Chmh phu. 
'• Dilu 112 Bo luat Lao dgng nam 2019 



dung lao^ ddng quyit dinh ". 
lh\jc tien thi hdnh phdp ludt da xudt hi |n 

liing tranh cai, tranh chdp lidn quan den hieu 
i thuc thi "lam viec lien tuc 08 gid hoac 06 
d" de thdi gian nghi dugc "tinh vao thdi gid 
m viec". Khdng it ngudi sir dung lao ddng da 
rn each td chirc lao ddng theo cac phuong an 
; bien minh khdng phai "ca lien tuc", khdng 
iai "lam lien tue 8 gid"... 

Vi vay, diem mdi ve vdn de nghi trong gid 
m viec cua Bd ludt Lao ddng nam 2019 chu 
;u khdc phuc su bdt cap neu tren. Theo dd 
hoan I Dieu 109 quy dinh: "Ngu&i lao dPng 
\m viec theo th&i gia Idm viee quy dinh tgi 
'ieu 105 ciia Bp ludt ndy tir 06 gia tra len 
ong mpt ngdy thi duac nghi giira gi& it nhdt 
0 phut lien tuc, lam viec ban dem thi dugc 
^higiira gi& it nhdt 45plmt lien tuc" (bd cum 
r tinh vao thdi gid lam viec). Vd chi "Tnr&ng 
')p ngif&i lao dpng lam viec theo ca hen tuc tir 
6 gi& tra len thi th&i gian nghi giiea gi& dugc 

vdo gid lam viec". 

5. Ve nghi hang nam 
Vdn de nghi hang ndm ciia ngudi Iao ddng 

dugc Bd luat Lao ddng nam 2019 quy dinh kha 
cu the tai cac Dieu 113 va Dilu 114 (gidm 2 
dieu so vdi quy dmh ciia Bd luat Lao ddng nam 
2012). Ve CO ban cac quy dinh do Id tuong 
thich vdi Cdng udc sd 132 ve nghi hdng nam 
CO hudng luong (nam 1970) ciia ILO, ngoai tru 
sd ngay nghi (khdi diem) hang nam cua Viet 
Nam cdn thap hon so vdi quy dinh ciia Cdng 
irdc\ 

Bd luat Lao ddng nam 2019 da bd quy djnh 
tai Khodn 2, Dilu 113 ciia BLLD nam 2012 vl 
thanh toan tien tdu xe va tien lucmg nhiing 
ngay di dudng khi nghi hang nam. Nhu vay tir 
01/01/2021 ngudi lao ddng mien xudi lam viec 
d viing cao, viing sau, virng xa, bien gidi, bai 
dao va ngudl lao ddng d vung cao, viing sau, 
viing xa, bien gidi, hai dao iam viec d mien 
xudi se khdng dugc ngudi su dung lao dgng 
thanh todn tien tau xe va tien luong nhiing 
ngdy dl dudng khi nghi hang nam./. 

Dieu 3 Cdng udc 132 quy dinh. moi ngudi duac ap dung Cdng udc nay deu cd quyen duac nghi hang nam cd 
rdng luang Uong mdt thdi gian tdi thieu nhat dmh. Trong bat ky trudng hgp nao thdi gian nghi cung khdng dudi 
tuan lam viec cho mpt nam lam viec 
leo sd lieu cua ILO, trong sd 155 nudc, trir 6 qudc gia khdng cd quy dinh thi Viet Nam nam trong nhdm co sd 
;ay nghi phep nam khdi diem thap cua the gidi, ngang bang vdi 8 nudc; nhieu hon 31 nudc. va it han UO nudc 
7 nudc cd sd ngay nghi phep khdi diem nam tii 15-26 ngay lam viec. 

DIEM Mdi CUA BO LUAT LAO DONG NAM 2019 VE DOI THOAI TAI 
Ndi LAM VIEC, THUdNG LUONG TAP THE, THOA UdC LAO DONG TAP THE 

(Tiep theo trang 39) 

Ba Id. sua ddi quy djnh vl sira ddi, bo sung tap the dugc thue bien theo dimg quy dinh ciia 
:da udc lao ddng tap the. Nlu nhu Bd ludt Lao phap luat ve thuang luong, ky ket thda udc Iao 
png nam 2012 chi cho phep cac bdn tiln hanh dong t^p the. Quy dinh ndy phii hgp vdi thuc t l 

ddi, bd sung thda udc Iao ddng tap the sau sdn xudt, kinh doanh tai cac doanh nghiep hien 
ii thda udc lao dgng tap the da thuc hien dugc nay, la lien tuc cd sir thay ddi ve tinh hinh sir 
dt thdi gian nhdt djnh, 6 thang ddi vdi thoa dung Iao dgng, tbilt bi cdng nghe, co cdu sdn 
TC Iao ddng tap tbl cd thdi ban tu 01 nam ddn phdm, doanh thu,... ma nhieu khi trong qud 
I nam va 3 thang ddi vdi thda udc lao ddng 
p the cd thdi ban dudi 01 nam, thi Bp ludt Lao 
jng nam 2019 da bd quy djnh nay. Theo dd, 
it cu liic ndo cac ben thay cdn thiet, thi cd the 
nguyen thda thuan thong qua thuang lugng 

p the tiln hanh sira ddi, bd sung thda udc. 
[iln la viec sua doi, bd sung thda udc lao ddng 

trinh thuang lupng tap the, cac ben chua the du 
lieu bet dugc. Hon nua, ban chat ciia thda udc 
Iao dgng tap the Id su thda thuan va thdng nhdt 
y chi ciia hai ben. neu cac ben da dong thuan 
thi phap ludt nen thira nhdn, khong cdn ĉ ud eu 
the de tranh su can thiep khdng cdn thiel cua 
nha nudc vdo quan he Iao ddng./. 
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