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BiNH LUAN MOT SO DIEM Mdi CUA BO LUAT LAO DONG NAM 2019 

VE KY LUAT LAO DONG 
Trdn Tin Thuy Lam 

Tom tdt: Ky ludt lao dpng (KLLD) Id mpt che dinh quan trpng ciia Bo ludt Lao dpng (BLLD) 
bdi ddy Id mot npi dung quan trong thupc quyen qudn ly lao dpng cua ngu&i sir dung lao dpng 
(NSDLD). Qudn ly cua NSDLD doi vai nguai lao dong (NLD) nhir the ndo, mi'rc dp can thiep 
cua Nhd nu&c vdo quySn qudn ly lap dong ciia NSDLD den ddu se duac the hien trong cac quy 
dinh ciia BLLD ve ki- luat lao dpng BLLD nam 2019 khong co thay doi nhieu edc quy dinh ve 
icy ludt lao dong so v&i BLLD ndm 2012. Tuy nhien, BLLD ndm 2019 lai co nhungjira doi (diem 
m&i) khac phuc duac nhimg hgn che, bat cap cua BLLD ndm 2012 trong time tien. Bdi viet nay 
sephdn tich vd binh ludn mpt sd diem mai cua BLLD ndm 20!9ve ky ludt lao ddng so v&i BLLD 
ndm 2012, 

Tii- khda; Ky ludt lao dpng, BLLD nam 2019, diem m&i ciia BLLD ndm 2019 ve KLLD. 
Nhdn bdt 02/3/2020; Hodn thdnh bien tap- 06/3/2020; Duyetddng:27/03/2020. 

Abstract: Labour discipline is an important institution of the Labour Code since it is an 
important content under labor management of employers How tlie management given by 
employers to employees is and how far the State interferes in the labour management right of 
employers will be sliown in regulations of the Labor Code on labour discipline. There are less 
changes found in regulations on labour discipline in the Labour Code in 2019 in comparison 
with the Labour Code m 2012. However, tlie Labour Code in 2019 lias seen amendments (new 
points) which can repair limitations, shortcomings in the Labor Code in 2012 in reality This 
article will analyze and comment some new points of the Labour Code in 2019 on labour 
discipline in comparison w-ith the Labour Code in 2012 
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2019 on labour discipline. 
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1. v i khai niem ky luat lao dong dugc hinh thiic, co so cua ky luat lao dong, do 
Ky luat lao dong la gi? Day la vSn de can la noi quy lao dong do ngu-oi sti dung lao dpng 

duoc quy dinli trong Bo luat Lao dgng d6 xac ban hanh va quy djnh cua phap luat. 
dmh pham vi cung nhu npi ham cua ky luat lao Vg co ban khiSi mem ve KLLD trpng 
dgng, lam co so cho cac quy dinh \h ky luat BLLD nam 2019 ke thira cac quy djnh ciia 
lao dgng. BLLD nam 2019 tai Dieu 117 quy BLLD nain 2012. Tuy nhien, so voi BLLD 
dinh: "Ky ludt lao dpng Id nhimg quy dinh ve nam 2012, khai mem vi KLLD theo BLLD 
viec tudn theo th&i gian, cong nghe vd dieu nam 2019 co diein khac, do la cac npi dung 
hdnh san xudt, kinh doanh do ngu&i su dung KLLD khpng chi dugc quy dinh trong npi quy 
lao dong ban hdnh trong npi quy lao dpng vd lao dgng do NSDLD ban hanh ma con do phap 
do phdp ludt quy dinh", Quy dinh nay khong luat quy djnh. Su thay doi nay da lam khai 
chi neu dugc noi dung ciia KLLD, do la vice niem ky luat lao dgng dugc mo rpng hon. Quy 
tuan thil cac quy dinh vd thoi gian, cong nghe dmh nay cung giai quyet dugc tinh trang nhimg 
va diSu hanh san xuSt, kinh doanh ma con neu don vj su dung lao dgng khong co npi quy lao 
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mg thi cd the can cu vdo phap luat dl tbilt 
p ky ludt Cling nhu xir ly ky ludt. 

2. Ve noi quy Iao dong 
Trong don vj su dung lao ddng, ndi quy Iao 

)ng cd y nghia hat sue quan trpng. Ndi quy 
0 dgng la ca sd d l thiet lap ky luat lao dpng 
• cung la can cu de xu ly ky luat lao ddng. So 
ji BLLD nam 2012, v l npi quy Iao ddng, 
LLD nam 2019 cd mdt sd diam mdi nhu sau: 

- Ve phgm vi ban hdnh npi quy lao dpng. 
Dilu 119 BLLD nam 2012 quy djnh: 

Ngu&i sit dung lao dpng sir dung tir 10 ngu&i 
to dpng tr& len phdi cd npi quy lao ddng hdng 
in bdn'\ Nhu vay theo BLLD nam 2012 chi 
hung ngudi su dung lao ddng tir 10 lao dgng 
d Ien mdi phai cd ndi quy lao ddng, cdn nlu 

1 dung dudi 10 lao ddng thi khdng cdn phai cd 
pi quy lao ddng. BLLD nam 2019 thi quy 
inh theo hudng md rgng hon pham vi ban 
anh ndi quy Iao ddng. Dieu 118 BLLD nam 
019 cd quy dinh: "NSDLD phdi ban hdnh npi 
uy lao dpng, neu sir dung tir 10 lao dpng tra 
m thi npi quy lao dpng phdi bdng vdn bdn". 
Ihu vay theo BLLD nam 2019 tdt cd mgi 
gudi sir dung lao ddng deu phdi ban hdnh ndi 
uy Iao dgng. Tuy nbidn, neu ngudi su dung 
10 dgng su dung dudi 10 Iao dgng thi cd the 
an hanh ngi quy Iao dgng bang van bdn hoac 
ang Idi ndi. Nhung neu da sir dung tir 10 lao 
png trd Ien thi bat huge phai ban hanh ndi quy 
10 ddng bang van bdn 

- Ve npi dung cua npi quy Iao dpng. 
Theo Dilu 118 BLLD nam 2012 thi Npi 

Liy Iao ddng bao gdm nhirng npi dung chii yeu 
m day: thdi gid Iam viec, thdi gid nghi ngoi; 
at tu tai nai lam viec; an todn Iao ddng, ve 
nh Iao ddng d noi Idm viec; vide bao ve tai 
in vd bi mat kmh doanh, bi mat cong nghe, sd 

bu-u tri tue ciia ngudi su dung lao ddng; cac 
hdnh vi vi pham ky luat Iao ddng cua ngudi Iao 
dpng va cac binh thirc xu Iy ky ludt lao dpng, 
trach nhiem vat chdt. Ve nguyen tdc, ndi quy 
Iao ddng khdng dugc trdi vdi phap ludt vl lao 
ddng vd quy djnh khac cua phap ludt cd lidn 
quan. BLLD nam 2019 ve co ban cung kl thira 
cac quy dmh ciia BLLD nam 2012. Tuy nhien, 
BLLD nam 2019 cd bd sung thdm 3 ngi dung 
nua cdn phdi cd trong ndi quy lao ddng. Dd Id: 

+ Phong, chdng qudy rdi tinh due tgi nai 
Idm viee; trinh tu. thu tuc xu ly hdnh vi qudy 
rdi tinh due tgi nai lam viec; 

+ Truang hgp duac tgm th&i chuyen ngu&i 
lao dpng lam viec khdc so v&i hpp ddng lao ddng; 

+ Ngu&i cd thdm quyen xir ly ky ludt lao 
ddng-. 

Viee BLLD nam 2019 quy dinh ndi quy Iao 
ddng cd them 3 ndi dung nay la hgp Iy. khac 
phuc dugc nhiing bdt cap trong thuc tien thdi 
gian qua bdi le: 

Thir nhdt, ve phdng, chdng qudy rdi linh 
due tai nai lam viee, trinh tu, thu tuc xu ly 
hdnh VI qudy rdi linh due tgi nai Idm viec 

Quay rdi tinh due tai not lam viee rd rang 
la hanh vi anh hudng den trat tu tai noi lam 
viec, anh hudng den mdi trudng Idm viee ciia 
ngudi lao ddng Ngudi bj quay rdi cd the phdi 
chiu nhung tdn thuong Idn ve tinh than ddn 
den sg hdi, hoang mang. Quay rdi tinh due tai 
noi 1dm viec khien cho NLD khdng yan tdm 
Iam viec, tham chi cdn phdi chuydn cdng 
viec. Tuy nhien, nau khdng cd nhirng quy 
dinh rd rdng, nhieu ngudi se khong biet dd la 
hanh vi qudy rdi tinh due, khdng biat dd la 
hdnh vi hg khdng dugc phep thuc hien. 
BLLD nam 2012 quy dinh ve qudy rdi tinh 
due tai nai Iam viec tai 4 Dieu 2-' nhung lai 

Choan 2 Dicu ! 18 BLLD nam 2019. 
heo BLLD nam 2012. Klioan 2 Dieu 8 quy dinh nghiem cam "ngirac dai ngirai lao dong. qudy roi tinh due tgi 
nidm viec": Diemc, Khoan 1 Dieu37quy dmli "ngu&i Iao dong bi quay rSi tinh duc''c6 quyen d(m phuang chdrn 
'! HDLD "." Khoan 4 Dieu 182 quy dinh NLD giup viec gia dinh co nghia vu "i6 cao voi ca quan co tiidm quyen 
u S'SDLD (.0 hdnh vi qudy rdi tinh due" \a Khoan 1 Dieu 183 nghiem cam NSDLD gnip viec gia dinh ''ngirac 
7, quay rdi linh due" doi vai lao dong la ngucn giiip viec gia dinh 
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chua dua ra djnh nghTa, hanh vi citng nhu co 
che xu ly ddi vdi hanh vi qudy rdi tinh due tai 
not lam viec nen khdng cd tinh khd tbi. Khdc 
phuc nhirng ban che nay, BLLD ndm 2019 da 
dua ra khai niem quay rdi tinh due tai noi lam 
viec. Theo BLLD nam 2019 "Qudy roi tinh 
due tgi nai lam viec Id hdnh vi co tinh chdt 
tinh due eiia bdt ky ngu&i ndo dot v&i ngu&i 
khdc tgi nai lam viee md khdng dugc ngirai 
do mong muon hoge chdp nhdn Nai lam viee 
Id bdt ky nai ndo md nguai lao dpng thuc te 
lam viee theo thda thugn hoge phdn cdng eiia 
ngu&i su dung lao dpng'"'. Tuy nbidn BLLD 
nam 2019 khdng quy dinh eu the hanh vi nao 
la hanh vi qudy rdi tinh due ma de cho ndi 
quy lao ddng ciia cac don vi su dung Iao dgng 
tu quy dinb. Diau nay la hgp Iy bdi tinh chat 
cdng viec ciia mdi dan vj su dung lao dgng la 
khae nhau. NSDLD can cu vao hoan canh 
thuc te ciia don vj minh de quy djnh ve viec 
phdng chdng, quay roi tinh due ciing nhu 
hanh vi, viec xir Iy ddi vdi hanh vi qudy rdi 
tinh due. Vdi su quy djnh cu the trong ndi quy 
Iao ddng cd NLD va NSDLD se nhdn thirc 
dupe rd ban vdn de nay va se trdnh dugc tinh 
trang vi pham, ddng thdi cung cd can cii de 
xir ly khi hdnh vi nay xay ra. 

Thii' hai, tru&ng hgp dugc tgm th&i chuyen 
ngu&i lao ddng Idm viec khdc so v&i hgp ddng 
lao dpng. 

Khi HDLD cd hieu luc phap luat, cac ben 
phdi thuc hien dung edc dieu khodn da thda 
thuan trong hgp ddng. Tuy nhien, de dam bdo 
quyen quan Iy lao ddng cung nhu nhu cau bd 
tri nhdn su trong san xudt kmh doanh trong 
doanh nghiep phdp luat cho phep, NSDLD ed 
quyen tam thdi dieu chuyen NLD sang Idm 
cdng viec khac khdng phai la cong viec da 
thda thuan trong HDLD theo quy djnh ciia 
phap luat Dieu 29 BLLD nam 2019 quy dinh: 

''Khi gap khd khan dpi xudt do thien tai. hda 
hogn, dieh benh nguy hiem, dp dung bien phdp 
ngdn ngira, khdc phuc lai ngn lao dpng, benh 
nghe nghiep, su cd dien. nu&c hodc do nhu 
cdu sdn xudt. kinh doanh thi ngu&i su- dung 
lao dpng dugc quyen tgm thai chuyen ngudi 
lao dpng Idm cdng viee khdc so v&i hap ddng 
lao dpng nhung khdng duge qud 60 ngdy Idm 
viec cpng ddn trong 01 ndm; tru&ng hgp 
chuyen ngu&i lao dpng Idm cdng viee khdc so 
v&i hgp dong lao dpng qud 60 ngdy lam viec 
cpng don Irong 01 ndm ihi ehi dugc thuc hien 
khi ngu&i lao dPng ddng y bdng vdn bdn". 
Nhu vay theo quy dinh nay, NSDLD cd quyen 
dieu chuyen NLD lam edng viec khdc so voi 
HDLD khi doanh nghiep gap khd khan dot 
xuat do thian tai, hda hoan, djch benh nguy 
hiem, ap dung bien phap ngan ngua, khac 
phuc tai nan lao dgng, hanh ngha nghiep, sir 
cd dien, nudc hoac do nhu cau san xuat, kinh 
doanh. Tuy nhien, trudng hgp nao dugc xem 
la nhu cau san xuat kinh doanh la van de can 
dugc xac dinh de tranh tinh trang lam quyen 
ciia NSDLD. Cac doanh nghiep khac nhau thi 
nhu cau sdn xuat kinh doanh cung khac nhau, 
chinh vi vay de ddm bdo quyen quan Iy cho 
edc doanh nghiep phdp ludt cho phep NSDLD 
dugc quy dinh vdn dd nay trong ndi quy Iao 
ddng. Khoan 1 Dilu 29 BLLD nam 2019 co 
quy djnh: ''Ngu&i su dung lao ddng quy dinh 
cu the trong ndi quy lao dpng nhung tru&ng 
hap do nhu cdu sdn xudi, kinh doanh ma 
nguai su dung lao ddng duge tgm th&i chuyen 
ngu&i lao dpng lam cdng viec khdc so v&i hap 
ddng lao ddng". Do vay, mgt trong nhiing noi 
dung ca ban ciia ngi quy lao ddng Id phai quy 
djnh ve cac trudng hgp do nhu cau san xuat 
kmh doanh ma ngudi su dung lao dgng duoc 
tam thdi chuyen ngudi Iao ddng idm cdng viec 
khac so vdi hop ddng Iao ddng. 

•* Khoan 9 Dieu 3 BLLD nam 2019, 
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Thu- ba, ngudl ed thdm quyen xir ly ky ludt 
o dpng. 

BLLD nam 2012 khdng quy dinh v l thdm 
lyen xu Iy KLLD. Hudng dan BLLD nam 
)12, Khoan 4 Dilu 30 Nghi dmh 05/2015/ND-
P quy djnh: "Nguai giao ket hpp ddng lao 
ong ...ngudi co thdm quyen ra quyet dnih xu 

ky ludt lao dpng ddi v&i ngu&i lao ddng. 
'girai dugc uy quyen giao ket hgp dong lao 
ong ehi cd thdm quyen xu ly k\' luat lao dpng 
leo hinh thirc khien trdch ". Cd tha thdy, thdm 
uyIn xir ly KLLD theo Nghi djnh 05/ND-
P/2015 tuong ddi hep, gay khd khan eho don 
j sir dung lao dpng trong qua trinh xir ly ky 
idt. Nghj dinh 148/2018/ND-CP sira ddi ND 
5/'ND-CP/2015 da md rdng hon thdm quydn 
u ly KLLD cua NSDLD, theo dd, ''Ngu&i 
iao ket hgp dong lao dpng ben phia ngu&i sir 
'ung lao ddng la nguai eo thdm quyen ra quyet 
)nh xir ly ky- ludt iao ddng ddi v&i ngu&i lao 
png ". Dieu nay dugc hieu la, ngudi duge uy 
uyen giao ket hop ddng lao ddng cung cd 
idm quyen xu ly KLLD. 

Tuy vay, quy dinb nay khdng dam bao su 
nh boat vd hgp Iy cho cac don vj su dung Iao 
dng. Ddi vdi nhihig doanh nghiep cd quy md 
hd, khdi lugng cong viec it thi quy djnh nay 
a phu hgp. Song ddi vdi nhirng doanh nghiep 
d quy md Idn, cd nhieu chi nhanh boat dgng 
inh doanh tai nhieu dja phuong khdc nhau vd 
ac biet each qudn Iy khac nhau thi quy djnh ve 
idm quyen xu ly ky ludt khdng phii hgp Ky 
jdt lao ddng la mpt ndi dung quan trpng thupc 
uyen quan ly ciia NSDLD, vi vay viec qudn ly 
oanh nghiep nhu the ndo nen de cho NSDLD 
r quylt djnh. Hon nu:a, neu vi ly do ndo do ma 
gudi dai dien cho dan vj sir dung lao ddng 
hdng the ky dugc quyat djnh xu Iy KLLD 
:hdng ban, ngudi dai dien theo phap luat 
hdng cd mat tai Viet Nam) thi viec xu Iy ky 
idtphdi dirng lai dii thdi hieu xii ly KLLD sap 

het, de ddn den viec vi pham ve thdi hieu. Do 
vay, viec cho phep NSDLD dugc quy djnh 
trong NQLD ve ngudi cd thdm quyin xu ly 
KLLD la phii hop; ddm bdo quyen tu chu ciia 
doanh nghiep. Quy dmh nay cung phu hgp vdi 
edch ticp can cot viec xir ly KLLD Id quyin 
cua NSDLD. 

- Ve thu tuc ban hdnh npi quy lao dpng. 
Ndi quy lao ddng Id van ban do NSDLD 

ban hanh, tuy nhien de ndi quy Iao ddng cd 
hieu luc phap luat cdn phai tudn thii nhirng thu 
me nhdt djnh. BLLD nam 2012 tai Dilu 119 cd 
quy djnh: "Tru&c khi ban hdnh npi quy lao 
dpng, ngu&i sir dung lao dpng phdi tham khdo 
y kien cua td ehirc dgi dien tap the lao dpng tai 
ca s&\ Quy djnh ndy trong nhung nam qua khi 
ap dung vao thuc tien gap phdi vudng mdc, dd 
la d nhiing don vi khdng cd td chiic dai dien 
tap the lao ddng co sd (md cu the Id td chuc 
cdng doan) thi khdng thuc hien dugc thii tuc 
ndy. Theo Bdo cao tdng ket tbi hanh BLLD 
nam 2012, "80% doanh nghiep ddn doanh vd 
60% doanh nghiep vdn ddu tu nu&c ngadi 
chua thdnh lap duge eong doan ca sa"\ Vi 
vay vdn de dat ra la d nhiing don vj khdng cd 
td chuc cdng doan tbi not quy Iao dpng ed dugc 
xem la hgp phap'' Van de nay da gay ra eae 
tranh ludn khac nhau trong qua trinh ap dung: 
CO quan diem cho la hgp phap va cd quan diem 
cho la bdt hgp phap. De khac phuc tinh trang 
nay, BLLD nam 2019 dd quy dinh: "Tru&c khi 
ban hdnh npi quy lao dpng hodc sira ddi, bd 
sung npi quy lao ddng. ngucn sir dung lao dpng 
phdi tham khdo y kien eiia td chuc dgi dien 
ngir&i lao dpng lai cas&ddi v&i nai cd td chirc 
dgi dien ngu&i lao ddng tgi ca s&"^. Theo dd 
viec tham khao y kien cua td chirc dai dien tap 
the Iao ddng tai co sd ehi dp dung ddi vdi 
nhu-ng don vi su dung lao ddng cd td chirc dai 
dien tap the lao ddng tai co sd. Nhimg don vi 
su dung lao ddng khdng cd td chiic Iao ddng 

Bd Lao dong - Thitong binh vaXahoi. Bao cao long ket thi hanh BLLD nam 2012. tr45 
DiSu I18BLLD nam 2019. 
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tap the tai ca sd se khdng phai thuc hien thii 
tuc nay. 

Ben canh dd, de ndi quy lao ddng cd hieu 
luc phdp ludt, NSDLD cung phai tien hanh mdt 
thil tuc rat quan trgng, do Id thii hie dang ky ndi 
quy lao dgng tai co quan cd tham quyen. 
Khoan I Dilu 120 BLLD ndm 2012 cd quy 
djnh: "Ngu&i su dung lao dpng phdi ddng ky-
npi quy lao dong tgi ca quan qudn ly nhd nuac 
ve lao ddng cap tinh " Tuy nhien thuat ngii ca 
quan qudn ly nhd nu&c ve lao dpng cdp tinh 
khong rd nen cung ddn den nhiing each hiau 
khac nhau khi xac dinh co quan ed tham quyen 
dang ky ngi quy Iao ddng. Chinh vi vay BLLD 
nam 20 i 9 da quy djnh rd hon ca quan nay, dd 
la CO quan chuydn mdn ve lao ddng thudc 
UBND cap tinh noi NSDLD dang ky kinh 
doanh^ 

Mdt trong nhirng diem mdi cua BLLD 
nam 2019 so vdi BLLD nam 2012 ve co 
quan cd thdm quyen dang ky ndi quy Iao 
ddng, dd la cho phep co quan chuyen mdn ve 
Iao ddng thudc UBND cdp tinh cd thd iiy 
quyen cho co quan chuyan mdn ve lao dgng 
thudc UBND cap huyen thuc hien viec dang 
ky ndi quy lao dpng theo quy dinh^ thay vi chi 
cd ca quan qudn ly nhd nu&c ve lao ddng cdp 
tinh nhu BLLD nam 2012. Quy dinh nay dugc 
danh gid phu hgp vdi thuc tien d mdt sd dja 
phuang, dac biet la tai Ha Npi, thanh phd Hd 
Chi Minh, Binh Duong, Ddng Nai^. Tai nhirng 
dja phuong nay, sd lugng doanh nghiep tuong 
ddi Idn trong khi sd luong cdng chuc ciia cac 
Sd Lao dgng thuong binh xa hdi co bdn tuong 
tu nhu nhau nen de ddn den tinh trang "qud 
tdi" trong viec dang ky NLD. 

3. Ve xu- ly ky luat lao dong 
Viec xir ly KLLD theo BLLD nam 2019 vl 

CO bdn ke thira cac quy dinh cua BLLD nam 
2012 dcac ndi dung: hinh thiic ky ludt. nguyen 
tdc xir ly ky luat, thdi hieu, thii tuc xu ly ky 
luat... So vdi BLLD nam 2012 chi cd mdt s6 
diem mdi sau: 

- Ve cdn cu xir ly KLLD sa thdi. 
Cac can cu sa thai NLD trong BLLD nam 

2019 ve CO ban tren co sd cac can cu sa thai 
cua BLLD nam 2012. Tuy nhidn ve hinh thiic, 
neu BLLD nam 2012 quy dinh 3 loai can cii sa 
thdi thi BLLD nam 2019 quy dinh 4 loai can 
cii sa thai bang viec tach edc hdnh vi hdnh vi 
trdm cdp, tham d, ddnh hgc, cd y gdy thucmg 
lich. sir dung ma tiiy tgi noi lam viee thanh mpt 
can cu rieng de de dp dung, trdnh tinh trang co 
nhung each hieu khac nhau khi quy dinh cung 
cac hdnh vi khac. 

Hon nira, ddi vdi edc hdnh vi nay theo 
tmh thdn ciia BLLD nam 2012 thi NSDLD 
bugc phai quy djnh trong ndi quy lao dgng 
(dli de xdc djnh the ndo la trdm cap, tham d, 
ddnh bac, cd y gdy thuang tich, sir dung ma 
tiiy cdn phdi xem xet cac van ban khac) bdi 
neu khdng quy dinh trong ndi quy lao ddng, 
NSDLD se khdng tbl xu ly KLLD khi NLD 
cd cac hdnh vi nay'". Viec BLLD tach riang 
cac hanh vi nay thanh mdt dieu khoan riang 
va khdng budc phai quy djnh trong ndi quy 
lao ddng cd nghia NSDLD cd the cdn cu vao 
phdp ludt de xir ly ky ludt khi NLD cd cac 
hanh vi ndi tren. 

Mdt trong nhung diem mdi ea bdn ciia 
BLLD nam 2019 so vdi BLLD nam 2012 ve 
can cu xu ly KLLD Id bd sung them 1 hdnh vi 

' Khoan 1 Dilu 119 BLLD nam 2019. 
8 Khoan 5 Dilu 119 BLLD nam 2019 
' Tham khao. Bo kl hoach d k tur, Sach frang doanh nghiep Viet Nam nam 2019, tr 25 
Thanh phi H6 Chi Minh 228.267 doanh nghiep, chilm 31,9% so doanh nghiep dang hoat dpng cua ca nuac; Ha Noi 
143.119 doanh nghiep, chilm 20%, Binh Durang 27.566 doanh nghiep, chiem 3,9%, Hai Phong 21.613 doanh nghiap, 
chilm 3,02%, Dong Nai 21.183 doanh nghiep, chigm 2,96%, Da NSng 20.375 doanh nghiep, chilm 2,85%.. 
'"Dilu 128 BLLD nam 20I2quy dinh Nhung quy dinh cim khi xu ly ky luat lao dong 
"3 Xti ly ky luat lao dong dli vai nguoi lao dpng co hanh vi vi pham khong dupe quy dinh trong npi quy Iao dong". 

o 



i phain KLLD bj ky ludt sa thai. Dd la hanh vi 
udy rdi tinh due duge quy djnh trong ndi quy 
ao dpng". Nhu tren da phan tich. mdt trong 
ihung npi dung mdi trong ndi dung ciia Ndi 
|uy lao ddng theo BLLD nam 2019 Id phdng 
;hdng quay rdi tinh due tai noi lam viec vd viec 
cu ly cac hdnh vi ndy. Vi vay, NSDLD cd tbl 
tac djnh trong npi quy lao dpng hanh vi qudy 
di tinh due nao se bj sa thai vd cdn cir vao do 
le xir ly ky luat ddi vdi NLD. Viec BLLD nam 
2019 cho phep NSDLD sa thai NLD khi NLD 
:d hanh vi qudy rdi tinh due da khac phuc dugc 
3dt cap trong quy dinh BLLD nam 2012, do Id 
:hua quy djnh ehe tai cho hanh vi nay nen 
khdng CO tinh ran de. 

Ngoai viec bd sung them hanh vi ky luat sa 
thai, diem mdi ciia BLLD nam 2019 cdn d cac 
hanh vi nghiem cdm khi xir Iy KLLD sa thdi 
(Dilu 127). 

Khoan 3 Dilu 128 BLLD nam 2012 quy 
dinh mdt trong nhiing hdnh vi bj nghiem cam 
khi xir ly KLLD, dd la "Xir ly ky ludt lao 
dPng ddi v&i ngir&i lao ddng cd hdnh vi vi 
phgm khdng dirge quy dinh trong npi quy lao 
dpng". Dieu do cd nghTa npi quy lao ddng la 
can cii, co sd duy nhat de xu Iy KLLD. Van 
de dat ra Id d nhirng don vi su dung dudi 10 
lao ddng theo quy djnh cua phap ludt khdng 
phai cd not quy lao dgng thi NSDLD can cir 
vdo dau d l xu Iy KLLD. De ban cha bdt cap 
nay, d in tan nam 2015 tai Thdng tu sd 
47/2015/TT-BLDTBXH mdi quy dinh: 
"Tru&ng hgp khdng han hdnh ndi quy lao 
dpng bdng vdn ban thi ngu&i sir dung lao 
dpng vd ngu&i lao dpng thda thuan not dung 
ky ludt lao ddng, trdch nhiem vdt chdt vd ghi 

trong hgp ddng lao dpng de thuc hien". Tuy 
nhien. khdng chi ndi quy Iao dgng. thda thuan 
trong HDLD ma ngay ca phdp ludt ciing la 
can cu da xu Iy KLLD. Chinh vi vay, de khai 
quat hda vdn de nay BLLD nam 2019 dd quy 
djnh mdt trong cac hanh vi bi nghiem cdm 
khi xir ly KLLD do Id: "Xu ly ky ludt lao 
dpng ddi v&i ngu&i lao ddng ed hdnh vi vi 
phgm khong dugc quy dmh trong npi quy lao 
dpng hoge khdng thda thudn trong hgp ddng 
lao dpng da giao ket hoge phdp ludt ve lao 
ddng khdng cd quy dinh"^-. 

Viec md rdng co sd da xu Iy KLLD trong 
BLLD nam 2019 dugc danh gia phii hgp vdi 
phap luat CLia nhieu qudc gia tren thd gidi. Ci 
edc nudc nhu: Nhat Ban, Hoa Ky, Canada, 
Ao, Due, An Do, Thuy Sy ngoai ndi quy 
lao ddng, thi edc quy djnh cua phap ludt, thod 
udc lao ddng tap the, hgp dong Iao ddng hay 
an le (ddi vdi edc nudc theo he thdng thdng 
ludt) cung dugc coi la co sd de thiet lap 
KLLD'~\ Bdi vay trong bdi ednh hdi nhap 
qudc ta va tdng cudng y thiic KLLD ciia 
NLD, viec md rdng co sd KLLD la hoan toan 
phii hgp. ddm bao dugc quyen quan Iy Iao 
ddng ciia NSDLD 

Nhu vay, so vdi BLLD nam 2012, BLLD 
nam 2019 cd mdt sd diem mdi. Nhiing diem 
mdi nay phdn ndo khac phuc dugc nhiing bat 
cap, han chi ciia BLLD nam 2012. Tuy nhien, 
viae trien khai thuc hien cung la vdn de rat 
quan trpng. Hy vpng rang, cac quy dinb ciia 
BLLD nam 2019 se di vao cudc song vd phdt 
huy tac dung ciia minh, thuc hien mdt edch cd 
hieu qua viec dieu ehinh cac quan he lao ddng 
trong nln kinh te thi trudng./. 

Khoan 2 Dilu 125 BLLD nam 2019. 
Khoan 3 Dilu 127 BLLD nam 2019. 
M.E Banderei. Discipline at the workplace A comparative study of Law and Practice, international Labour 
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