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BINH LUAN DIEU KHOAN VE DOI T U O N G AP DUNG CUA 
BO LUAT LAO DONG NAM 2019 

Nguyen Le Thu' 

Tom tht: Bo luat Lao dong sd 45/2019/QHI4 (ggi tdt la BLLD nam 2019) vica duac Qudc 
hpi thong qua vao ngay 20/11/2019 v&i nhieu diem m&i so v&i Bo luat Lao dong nam 2012 (goi 
tdt Id BLLD nam 2012). Mot trong so nhirng diem m&i do la viee ghi nhan doi tuong dp dung 
cua BLLD bao gom "nguai lam viec khong eo quan he lao dong". De gop phan tim hieu noi 
dung vd y nghia cua diem m&i nay, hdi viet sephdn tich khdi niem nay thong qua su so sdnh v&i 
dieu khoan tuomg ung trong BLLD nam 2012 Tiep do, bdi viet se neu mot so binh ludn vd de 
xudt nhdm tdng cu&ng hieu qua dp dung dieu khoan tren 

Tir khoa Nguai lao dpng, quan he lao dpng, BLLD ndm 2019. 
Nhan bdi- 02/3/2020; Hoan thanh bien tap: 06/3/2020; Duyet ddng: 27/03/2020. 

Abstract: The Labour Code No. 45/2019/QH14 (the Labour Code in 2019) passed by the 
National Assembly on 20/11/2019 contains new points in comparison with the Labour Code in 
2012 (the Labour Code in 2012). One of the new points is recognizing application object 
including "workers without labour relation. To help readers understand content and meanings 
of this new point, the article will analyze this concept via comparing with articles in the Labour 
Code in 2012 and give comments as well as suggestions to better apply this article 
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I. Phan tich diem moi ve floi tuffng ap mot chii the dpc lap khdi "nguai lao dgng" hay 
dung trong Bo luat Lao dong nam 2019 "ngudi hgc nghe, tap nghe", nhung cum tir 

Gidng nhu mgi nganh luat khac, luat lao "ngudi lao dgng" van hi giai han bdi each giai 
ddng ciing can phai xac dinh hai van de can thich thuat ngii "nguoi lao ddng la ngudi [...] 
ban, do la ddi tupng ap dung va pham vi dieu lam viec theo hgp ddng lao dgng"^ Ap dung 
chinh, Trong bai vilt nay, tac gia chi tap trung each hieu tren, "ngudi lao ddng khac" van phai 
phan tich dilm mdi v l ddi tupng ap dung ciia la nguai cd hgp ddng lao dgng. Noi each khac, 
BLLD nam 2019. So sanh voi dilu khoan hgp ddng lao dgng (the hien quan he lao ddng) 
tuong img cua BLLD nam 2012, BLLD nam la ylu to tien quylt dk mot ca nhan h-d thanh 
2019 giii lai h^u het mgi dot tugng ap dung, chii thi dugc bao ve bdi BLLD nam 2012. 
chi thay thi cum tir "ngudi lao dgng khac dugc Cach hilu nay dugc cimg cd them khi xem xet 
quy dinh tai Bg luat nam 2012 nay'" thanh tdng thi toan bd BLLD nam 2012. Trong dd, 
"ngudi lam viec khong co quan he lao dgng"^. khai mem "nguai lao ddng khac" dupe sir dung 
Mac dii su thay dot ve cau chii khong nhilu, d l chi cac nhdm nguai lao dgng trong mdt sd 
nhung ngi dung ham y cua khai niem nay trudng hgp dac thii, vi du nguoi lao dpng chua 
mang din mot each tiep can moi ve chu the ciia thanh men, ngudi lao dpng cao hidi, ngudi Viet 
phap luat lao ddng. Nam di lam viec 6 nuoc ngoai hoac nguai 

Trong Bo luat nam 2012, mac dii cum tu nudc ngoai lam viec tai Viet Nam. Tuy nhien, 
"nguoi lao dgng khac" dupe ghi nhan nhu la tat ca cac ddi tu'gng nay deu nam trpn ven trong 

' Tiln sy, Giang vien Khoa Luat, Dai hoe Quoe gia Ha Noi, 
^ Bo luatLao dong s6 I0/2012/QH13, Diku 2.1 
-' Bp luat Lao dong s6 45/2019/QH14, Dilu 2,1 
^ BLLD nam 2012, Dilu 3 1. 
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khai niem "ngudi lao dpng" dugc xac dinh ban 
dau. Nhu vay, cum tir "ngudii lao dpng khac"" 
khong dan chieu den bat ky mot chii the nao 
ngoai khai niem "nguoi lao ddng" dugc xac 
dinh ban dau la "cd hgp dong lao ddng" va "cd 
quan he lao dgng". 

BLLD nam 2019 da thay doi cum tir 
"nguoi lao ddng khac" bang cum tir mang 
nhieu thdng tin co ban, dd la "nguai lam viec 
khdng c6 quan he lao ddng". Cum tir "ngudi 
lam viec" ban than nd da tao nen mdt sir phan 
tach tuang doi ro rang vd'i ddi tuong "ngudi 
lao dgng", va dupe dinh nghia la "nguoi lam 
viec khong tren co so thue muon bang hgp 
dong lao ddng"\ Ket hgp tat ca cac dieu khoan 
lien quan trong BLLD, co the nhan thay hai 
khai niem "nguoi lao dgng" va "ngud'i lam 
viec khdng co quan he lao dgng" cd diem 
giong nhau la deu tham gia vao hoat ddng "lam 
viec". Diem khac biet giira hai chu the nay la 
(i) chi ngudl lao ddng cd hgp ddng lao ddng va 
(li) chi ngudl lao dpng chiu su "quan ly dieu 
hanh giam sat cua ngudfi su dung lao ddng"^ 
Nhu vay, day la ian dau tien cac tieu chi truyen 
thdng trong viec xac dinh ddi tugng an dung 
ciia phap luat lao ddng, bao gom hgp ddng lao 
ddng, su le thudc ve mat phap ly ciia ngudi lao 
ddng vao ngudi sir dung lao dpng, khdng cdn 
la yeu td bat huge de trd' thanh chii the cua phap 
luat lao ddng. Ben canh nhdm nguai lao dgng 
truyen thdng, ngudi lam viec khdng dap irng 
cac tieu chi truyen thong van dugc bao ve boi 
phap luat lao dpng. 

2. Binh luan 
Tir nhirng phan tich ndi dung tren, dieu rd 

rang cd the nhan thay la ddi tugng ap dung ciia 
BLLD nam 2019 se ni& rpng hon rat nhieu so 
vdi BLLD nam 2012. Truoc day, chi ngudi lao 

dgng c6 quan he lao ddng mai la ddi tugng ap 
dung ciia quy dinh phap luat lao ddng. Trong 
klii do, theo rat nhieu thdng ke, sd lugng lao 
dgng phi chinh thirc phi ndng nghiep tai Viet 
Nam (nhu nhieu quoc gia dang phat triln khac) 
klia cao va dang cd xu hudng gia tang^ Mac 
dii khdng hoan toan trimg kbit vl khai niem, 
nhung lao dgng phi chinh thirc dugc hieu bao 
gdm nhieu ngudi larn viec khdng cd quan he 
lao ddng. Nhu vay, neu coi quan he iao dpng la 
tieu chi cirng, nhieu ngudi cd viec lam ma 
khdng dugc bao ve tir gdc do quyen ve lao 
ddng, dan theo nhirng han chi trong tilp can 
thj truang lao dgng cua phap luat lao dpng. 
Dieu khoan bd sung ddi tugng ap dung ciia 
BLLD nam 2019 con tro nen y nghia khi chinh 
nhdm nguai lam viec khdng cd quan he lao 
ddng lai dugc xac dinh la ddi tugng de bi tdn 
thuang han di goc do phap luat lao dgng^ Viec 
tang cudng kha nang bao ve ngudfi ^eu the tir 
gdc dp phap luat lao ddng mang den y nghia 
xa hpi khdng chi cho rieng nganh luat lao ddng 
ma cdn cho ca he thdng phap luat ndi chung. 

Hon the nira, dieu khoan ve doi tugng ap 
dung cua BLLD nam 2019 co the dugc coi la 
mot su' dieu chinh hgp ly the hien kha nang 
thick img ciia phap luat lao ddng vdi su phat 
trien ciia nen kinh te xa hdi. Mdt nghien ciiu gan 
day ciia ILO ve lao ddng khdng chinh thdng 
(tam djch tir tir "non-standard employment") 
de cap den rat nhieu hinh thirc lao ddng dang 
tdn tai va phat tnen rpng khap nhung lai chua 
dupe dinh nghTa ro rang va dugc ghi nhan khac 
nhau trong cac he thdng phap luat, bao gdm 
cac khai niem ve lao ddng tam thd'i (temporary 
employment), lao ddng ban thoi gian (part-
time work), lao dgng tu do phu thupc 
(dependent self-employment), cac dang lao 

' B L L D nam 2019, Dieu 3.6. 
"BLLD nam 20I9 ,Di lu 3.1-
' Xem Bo Lao dong - Thuang bmh va Xa hoi va Tong cue Thong ke. Ban im cap nhat Uu Iruong lao dong Vicl 
Nam. sd ] 8. quy 2, 2018. xem tai website httpsV/www ilo org/wcmsp5/groups/public/-asia/-ro-bangkok/^-i[o-
hanoi/doeumeiits/pubheation/wcms_638330 pdf (xem ngay 23/02/2019). Theo do, t. le nguoi lao dong trong khu 
vuc phi chinh thuc nam 2016ch,em 57,2% long sdlaodong vai tile tap tning cao trong cacnganh nhieu ruiro nhu 
xay dung hoac khu vuc kinh tl it eo su quan ly giam sat ciia nha nuac nhu tai cac hg gia dinh, 
^ Tons cue Thdng ke va ILO. Bao cao lao (long Pin chinh ihirc 2016, NXB Mong Due 



ddng tra hinh (diguised employment), lao ddng 
theo du an hoac cong viec cu the (project-or task 
based work), lao ddng miia vu (seasonal work) 
|va lao ddng phi tap trung (casual work). Ben 
[canh dd, nhiing thanh tuu cdng nghe tir cudc 
each mang cong nghiep ISn thu 4 da Iam thay 
ddi each thirc tuong tac giira con ngudi, tir do 
md ra cac each "lam viec" mai me chua timg 
|cd. Dd la hinh thuc lao ddng tren nen tang cdng 
nghe bao gdm ca hinh thirc cung ung true tiep 
siic lao ddng (physical perfonnance) va thuc 
hien cong viec true tuyen hoan toan (online 
task). Ngay ca trong dmh dang cong viec true 

I tuyen, cac hinh thirc lao dgng cung da dang tir 
I cdng viec phd quat (generic platform) va cdng 
viec chuyen biet (specific platform) vdi cac vi 
du dien hinh lan luat la Amazon Turk, 
Microtask, Clickwork va Uber, FlyCleaners, 
Sandemans, Myfixpet'. Cac hinh thiic cdng viec 
tren dang rat thach thirc tieu chi truyen thdng ve 

I sir le thudc trong quan he lao dgng. Nhu vay, 
neu phap luat lao dgng chi dua vao tieu chi quan 

I he lao ddng thi se kho bao quat den va dieu 
I chinh dugc cac moi quan he xa hoi phirc tap va 
can dugc bao ve trong cac md hinh cung img 
sire lao ddng hien dai. Vai viec ghi nhan chii the 
"ngudi lam viec khdng co quan he lao dgng". 
BLLD nam 2019 da cd budc tien quan trgng 
trong viec tao ra khung phap ly bao ve quyen ve 
lao ddng nhung nguoi tham gia cac hinh thirc 
lam viec mai ke tren. 

Ben canh nhung co hdi ma viec mo rgng ddi 
tupng ap dung ciia BLLD nam 2019 dugc ky 
vpng tao ra, ndi dung nay van cdn dat ra nhirng 
cau hdl phap ly phirc tap. Nhin tdng the BLLD 

nam 2019, ngoai Dieu 2 va Dieu 3 mang tinh 
chat giai thieu ndi dung, "ngudi lam viec klidng 
cd quan he lao dpng" chi xuat hien trong mdt sd 
dieu khoan quy djnh ve chinh sach chung va 
quan ly Nha nuac"\ Dieu nay cho th^y BLLD 
van con bd ngd cac ndi dung quy dinh cu thi va 
rd rang quyen Igi cua chii the nay. Trong bdi 
canh tdn tai nhieu loai hinh cung ling sure lao 
ddng nhu tren phan tich, viec nhan dien, phan 
loai de tir dd cu the hoa cac quy dinh phap luat 
hen quan den nguoi lam viec khdng cd quan he 
lao ddng la viec khong he de dang. Ngay tai 
nhieu qudc gia cd he thdng phap luat phat trien, 
viec phan dinh nay van cdn gay nhilu tranh cai 
va gap nhieu klid khan" Vdi cac dieu khoan 
hien cd, viec bao ve cac quyen trong lao ddng 
cua "ngudl lam viec khdng cd quan he lao 
dpng" van chi dugc ghi nhan chir chua cd su 
thay ddi nao dang ke dugc tao ra. 

3. Mot so de xuat 
Viec nhan dien cac hoat dgng lam viec phi 

chinh thuc khdng dua tren quan he lao dgng 
van la bat toan phap ly khdng de dang voi 
nhieu he thdng phap luat. Vdi buac di dau tien 
ghi nhan chii the nay trong BLLD nam 2019, 
phap luat lao dpng cua Viet Nam da tao nen 
mdt budc phat tnen nhung van can nhung quy 
dinh cu the hon nira de nang cao hieu qua ciia 
quy dinh nay 

Ddu tien, quy dinh phap luat lao dpng can 
dua ra cac tieu chi ro rang hon de xac dinh 
ngudi lam viec khdng cd quan he lao dpng. 
Hien nay, cac loai hinh cung irng siic lao dpng, 
ca true tilp va thdng qua nen tang cdng ngh?, 
diu phat triln rat da dang Tren thuc te, cd rat 

'' Adrian Todoh-Signcs. Tlie End ofllie Suhordmaie Workei'' The On-Demand Economy, die Gig Economy, and die 
Need for Proiection for Cmwdn-oi ket s (Chdm din di&i ky cua ngiioi iao dong phu diu(k '' Nen kinh le dieoyeu can. 
nin kmh te gig va sir cdn ihiel cho viec i)do ve ngu&i lao ddng). International Journal Comparative Labour Law and 
Industrial Relation 33. no 2 (2017). 241-268 
'" BLLD nam 2019, Dieu 4 va Dieu 212. 
" Xem them Simon Deakin & Gillian S Moin^. Lalxnir luiw (Lua! Lao dong). Hail Publishing. 2009, trang 121-
126 Theo do. tai Vuong quoc Anh. tieu ehi vl su le thuoc (subordination) Ira nen ma nhat va kho xac dinh tiong 
viec phan loai "nguai lao diing" va "ngucn Iam viec (doc lap)"" Tuong tu nhu \ay. bai \jct eua Katherme VAV Stone. 
Rethinking Labour La->\ Employment protection joi Boundary les.i Workers (Suy ngdm lai \e Luat Lao dong Co 
chi' hao \ e quan he lao dong c ho nguai lam viec khong i o quan he lao dongi trong Ciu\ Da\ idov & Bnan LangiUe. 
Gocils and Means in the Regulations ufWorl<(\luc iiea vacach link- cua quy dmh phap litd! ve viec iam). NXB Hart 
Pnblishing. trang 155-180 Theo do. tai My, cae hmh thuc lao dong lam viee inai xuat hien doi hoi phap luat lao 
dong phardieu chinh va bo sung tuang ling. 
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nhieu yeu td chi phdi each xac dinh su tdn tai 
ciia quan he lao ddng hao gdm thoi gian lam 
viec, mire dp giam sat va dua ra yeu cau ciia 
ngudi thu huong thanh qua cdng viec, each 
thirc tra cdng... Ngoai ra, yeu td xuyen bien 
gioi (cross-country) ciia mdi quan he thue 
mudn sifc lao ddng cung dat ra yeu cau phai 
xac dinh luat ap dung trong truong hgp xung 
dot phap luat. Do vay, cac quy dinh phap luat 
can dua ra mot sd tieu chi nhat dinh de nhan 
dien chinh xac cac quan he thue mudn sire lao 
ddng khdi quan he lao ddng. 

Thir hai, ngoai cac tieu chi phap ly de xac 
djnh chii the, phap luat lao ddng cdn can quy 
djnh chi tiet cac quyen ve lao dpng cu the cho 
ngudi lam viec klidng cd quan he lao dgng. Viee 
phan tich p tren cho thay, BLLD nam 2019 chua 
dii chi tiet de dan chieu den vice bao ve mdt 
quyen loi cu the nao cho nhdm doi tugng nay. 
Neu thieu di cac quy dinh nay, viec ghi nhan 
quyen Igi ciia ngudi lam viec khdng cd quan he 
lao ddn^ se khdng co hieu qua thuc chat. 

Cuoi ciing, dinh nghia "ngudi lam viec 
khdng tren co sd' thue mudn bang hgp ddng Iao 
dong" ggi md den de xuat ve mdt dang hgp 
ddng chuyen biet danh cho nhdm nguoi nay 

khi tham gia lam viec, dl tach biet vol khai 
niem ve hgp ddng lao dgng. Dang hop dong 
nay ap dung cho ngudi Iam viec khdng cd 
quan he lao dgng. Theo do, khi mdt ca nhan 
cho thue muon sire lao ddng ma khdng tham 
gia vao quan he lao dpng thi cd thi vien din 
den dang hgp dong nay Dk dam bao quyin Igi 
chinh dang ciia cac ben trong hgp ddng dang 
nay, quy dmh phap luat cd the dl ra mot sd 
dieu khoan bat budc hoac mdt miic cam kit 
tdi thieu giua cac ben hen quan din cac ndi 
dung anh hudng true tilp den sire lao dgng. 
Ngoai y nghia tao co so phap ly bao ve ngudi 
lam viec khong cd quan he lao ddng, cac dilu 
khoan nay vira gdp phan nang cao nhan thirc 
cua cac ben khi tham gia boat ddng thue mudn 
sue lao ddng. 

Tdm lai, BLLD nam 2019 ra ddi trong sir 
ky vgng tao nen mdt co che phap luat hiiu hieu 
trong viec bao ve sue lao dgng va ngudi lao 
ddng bat ke co quan he lao ddng hay khdng. 
Viec mo rgng ddi tugng ap dung ciia Bg luat da 
gdp̂  phan dat muc tieu dd. Tuy nhien, cdn rat 
nhieu ndi dung phap ly nira can dugc nghien 
Clin bd sung de nang cao hieu qua ap dung dieu 
khoan nay./. 

TONG QUAN VE BO LUAT LAO DONG NAM 2019 
(Tiep theo trang 6) 

BLLD eung da bo sung dinh nghia de giai 
quyet va phdng ngira quay rdi tinh due tai nai lam 
viec nham bao ve dupe nan nhan mdt each thich 
dang; thay ddi ve each tiep can ve dam bao viec 
lam vai lao ddng nir theo hudng phu nii co quyin 
tiep can tat ca loai hinh cong viec tren co so bmh 

viec tren co sdf hgp ddng lao ddng, chi chiem 
khoang 1/3 luc lugng lao ddng ciia ca nudc, thi 
nhirng sira ddi ciia Bo luat moi se bao ve tdt 
hon ddi vdi NLD ndi_ chung va cac nhdm lao 
dgng dac thii, yeu the noi rieng, voi viec mo 
rdng nay, mdt so noi dung ciia Bg luat dugc a 

dang vdi nam, thay vi cam sir dung lao dgng nii dung cho toan bd luc lugng lao ddng la hon 55 
ddi vdi cdng viec nay; va hg quyen dugc Iam viec trieu ngudfi. 
ban dem, lam them gid hoac di edng tac xa, tiiy Nhirng ndi dung siia ddi tren cua BLLD se 
thudc vao sir tu do lira chpn ciia hp. la kliung khd phap ly de quan tri va phat trien 

BLLD da mo rgng ddi tuang dilu chinh ddi QHLD theo huong hien dai, phii hgp vdi cac 
vol ca NLD cd quan he lao dgng va NLD chuan muc qudc te cd lien quan. Cd thi ndi, tu 
khdng cd quan he Iao ddng, d cac khu vuc tudng xuyen suot ciia nhung sira ddi nay la bao 
chinh thirc va khu virc phi chinh thirc, theo do dam QHLD dugc van hanh mdt each linh boat, 
dilu chinh t̂ t ca NLD cd quan he lao ddng va tang cuong su tu chu, trao quyen cho cac ben 
mo rdng ap dung mdt sd quy dinh ciia Bd luat trong QHLD tu quyet dinh ve nhu-ng van dl cu 
ddi vol ca NLD khdne cd quan he lao ddng. the cua minh thdng qua dot thoai, thuong 
Ndi dung thay ddi nay^iit quan trong, khi ma lugng, thda thuan tren ca so nhung quy dinh 
BLLD hicn hanh chi ap dung ddi voi NLD lam ciia phap luat./. 
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