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Tom tit: B6 ludt Lao dong s6 45/2019/QH 14 (gm 1dt la BLLD nam 201 9) vira diroc Quuc
/101 théng qua vio ngay 20/11/2019 vo‘[ nhiéu diém mdi so vér Bé ludt Lao dmug ndm 2012 (gor
tat la BLLD ném 20/2) MGt rong sé nhimg diém mén dé la viée ghi nhan doi twong dp dung
cua BLLD bao gom “ngudi lam viéc khong cd quan hé lao déng”. Pé g0p phan tim hiéu npi
dung va y nglna ciia diém méi nay, bai viét sé phan tich khai mém nay théng qua sy so sanh véi
a‘leu khodn tirong img trong BLLD nim 2012 Tiép do, bai viér sé néu mér s6 binh luén va @é
xudt nhim rang crdng hiéu gua ap dung théu khoan rén

Tir khod Ngurci lao dong, quan hé lao dgng, BLLD nam 2019.
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Abstract: The Labour Code No. 45/2019/QH14 (the Labour Code in 2019) passed by the
National Assembly on 20/11/2019 contains new points in comparison with the Labour Code n
2012 (the Labour Code in 2012). One of the new pomts is recognizing application object
including “workers without labour relation. To help readers understand content and meanings
of this new point, the article will analyze this concept via comparimng with articles in the Labour

Code in 2012 and give comments as well as suggestions to better apply this article
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1. Phan tich diém méi v& a6i tuwgng 4p
dung trong B§ luét Lao djng nam 2019

Giong nhur mo1 nganh luat khac, luat lao
dong cing can phai xac dinh haj van dé can
ban, d6 13 déi tugmg dp dung va pham vi diéu
chinh. Trong bai vxe! nay, tac gia chi tdp trung
phén tich diém méi vé doi tuong p dung cua
BLLD nam 2019. So sanh véi diéu khoan
tuong ung cda BLLD nam 2012, BLLD ndm
2019 giir lai hén hét moi déi tuong ap dung,
chi thay thé cum tr “ngudn lao dong khac doc
quy dinh ta1 B luat ndm 2012 nay™ thanh
“ngudi lam viée khong c6 quan hé lao ddng™.
Mac da sur thay dé1 vé cau chir khéng nhiéu,
nhung nol dung ham ¥ cua kha1 niém nay
mang dén mét cach tiép cin m&i vé chi thé cua
phap luat lao dong.

Trong B6 luat nam 2012, mac du cym tir
“ngudi lao dong khac” duge ghi nhan nhu 1a
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1B§ luat Lao d 0 10/2012/QH13, Biéu 2.1
389 Juat Lao dong $645/2019/QH 14, Préu 2.1
+BLLD nam 2012, Brigud 1.

mot chii thé ddc 1ap khoi “ngudi lao dong™ hay
“ngudi hoc nghe, tap nghé”, nhung cum tir
“ngudi lao déng” van bj giéy han boi cach giai
thich thudt ngd “nguéi lao dong 1a nguei [...]
lam viéc theo ho’p dong lao dong™. Ap dung
cach hiéu trén, “nguoi lao dong khac™ van phai
la ngudi cb hop dong lao dong. No6i cach khic,
hop dona lao déng, (thc hién quan hé lao ddng)
la yeu lo nén quyét dé mdt ca nhin trg thanh
chu thé duge bao vé boi BLLD nam 2012.
Cach hidu nay duoc cling ¢ thém khi xem xét
Iong thé toan bd BLLD nam 2012. Trong do,
Kkhar mém “ngudi lao dong khac” duge sir dung
dé chi cac nhom nguo lao dong trong mot s&
wuong hop dac thy, vi dy ngudi lao déng chua
thanh mén, nguan lao dong cao tudi, ngudi Viét
Nam di 1am viée & nuéc ngodi hode nguéi
nude ngodl lam viée ta Viét Nam. Tuy njuép,
tat ci cdc d&i twgny nay déu nam tron ven trong
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khai ni¢m “nguoi lao d() *duoc xac dinh ban
dau. Nhur vay. cum ar “ngud lao dong khac™
khéng dan chiéu dén bat ky mor chu thé nao
ngoai khai ni¢m “ngudi lao dong™ duoc xic
dinh ban déu 1a “cé hyp déng lao dong™ vi “co
quan h¢ lao dong™.

BLLD nam 2019 da thay déi com tir
“ngudn lao déng khac™ bing cum tir mang
nhicu thong tin co ban, do la "nguoi lam vice
khéng c6 quan hé lao dong”™. Cum tir “ngudi
1am vice™ ban than no da 1ao nén mot sy phan
tach wong doi rd vang voi déi ong “ngudi
lao dong”, vit duge dinh nghta 1a “ngudi lam
viée khong trén co s& thué mudn bing hop
dong lao dgng™. Két hop tit ca cac didu khoin
lién quan trong BLLD, c6 thé nhin thiy hai
khai niém “nguér lao dong™ va “nawrdi fam
viée khong ¢6 quan hé lao dong” ¢6 diém
@16ng nhau 1a déu tham gia vio hoat dong “1am
vige”, Piem khic biét giiva har chu thé nay la
(1) chi nguon lao déng 6 hop dong lao dong va
(1i) chi ngudn lao déng chiu su “quan ly diéu
hanh giany sat cua ngudr su dung lao dong™.
Nhir vay, day 1a lan dau rién cac tiéu chi truyén
théng trong viée xdc dinh dul wong ap dung
cua phap ludt lao déng. bao adm hop dong lao
dong. sy Ié thudce vé nnt phip IV cua ngudi lao
déng vao ngutn sir dung lao dong, khong con
14 yéu 16 bat bude d¢ trag thanh chi (hé cua phap
luét lao dong. Bén canh nhom nguoi lao déng
truyen thong, nguot lam viée khéng dap wag
cac tiéu chi truyén thong vin duge bao vé bai
phép luat lao dong.

2. Binh ludn

Tir nhitng phan tich ndi dung trén, diéurs
rang ¢ thé nhan thiy la déi nryng ap dung cua
BLLD nim 2019 sé ma rgng hon rat nhiéu so
vdi BLLD nidm 2012, Trude day. chi ngudi lao
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“BLLD niam 2019, Dicu 1.6,
" BLLD nam 2019, Bicu 3.1
" Xem B6 Lao dong

vure phi chinh thire nam 2016 chicm 57,2% ton,
xay dung hodc khu vue kinh (€ it ¢6 su quan 1y
* Tong cue Thong ké va ILO. Bdo cdao Lao dong

Thuong binh va Xa hoi va Tong euc Thé
Nam, s6 18, quy 2. 2018, xem tar websile https /www ilo arg/wemspS/groups public/---asia ---ro-bangkok -
hanoi/documents/publication/wems_638330 pdi (xem ng:
$6 lao dong vén ti I¢ 1ap trung
M sat cua nha nwec nhu tai cac ho
Phy chinh thire 2016, NXB Hong Buc

gy 23/02 2019). Theo do. 1i 1¢ ngudn lao do

dong o quan hé lao dong mai 13 ddi wrong ap
dung cua quy dinh phap lujt lao dong. Trong
khi do, theo rat nhiéu théng k&, sb lwong lao
dong phi chioh lhll’C phi néng nghiép tai Viét
Nam (nhu nhiéu quéc gia dang phat trén khic)
kha cao va dang c6 xu hudng gia tang’. Mac
du khéng hoan toan tring khit vé khai niém,
nhung lao déng phi chmh thire duge hi¢u bao
gom nhicu nguoi lam vige khong co quan hé
lao dong. Nhu vay, neu coi quan hé lao dong la
tiéu chi cimg, nhiéu ngudi cé viée lam ma
khang dugce bao vé it goc db quyen vé lao
dong, dan theo nhimg han ché trong tiép can
thi trudng lao dong cua phap ludt lao dong.
Diéu khoan bo sung doi tugng ap dung cua
BLLD nam 2019 con tré nén y nghia khi chinh
nhdm nguon lam viée khong co quan hé lao
déng lai dige xac dinh 1a d6i tugng dé b tén
thuong hon tr goc d6 phap luat lao dgng'. Viée
ting cuong kha ning bao vé nguoi yéu the tr
goc do phap luét lao dong mang dén ¥ nghia
xa hoi khong chi cho riéng nganh luat lao dong
mia con cho ca hé thong phap ludt nodi chung.
Hon thé niza, diéu khoan vé déi tugng ap
dung cua BLLD nam 2019 cd thé duoc coi la
mdt sy diéu chinh hop 1y thé hién kha nang
thich tmg cua phap ludt lao dong voi sy phat
frién ciia nen kinh t€ xa hér. Mot nghién ciru gan
ddy cua 1LO ve lao dong khong chinh thong
(tam dich tir tir “non-standard cmployment”}
dé cip dén rt nhjéu hinh thire Tao dong dang
ton tgi va phat trén rong khiip nhung lai chua
duge dinh nghia rd rang vi duoc ghi nhan khic
nhau trong cac hé théng phap luat. bao 2om
cac khai niém vé lao dgng tam thoi (temporary
employment). fao déng ban thér gian {part-
tme  work). lao dong tr do phu  thude
(dependent sclf-employment), cac dang lao

k&, Ban 1 cdp nhdt 1y bruing loo dgng 11er
1lo-
trong khu
nganh nhiéu ru ro nhur
1a dinh.
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kiong tra hinh (diguiscd employment). lao déng
theo dur dn hoge cong viée cu thé (project-or task
based work), lao ddng maa vu (seasonal work)
va lao dong ph tap trung (casual work). Bén
canh do, nhimg thanh 1ru cdong nghé tir cuge
ciach mang cong nghiép Jan thir 4 da lam thay
ddi cich thire fuong tac aifra con ngudn, tir dé
MO ra cac cach “lam viée" mos me chua timg
¢6. D6 1a hinh thire lao dong trén nén ta ng cong
nghé bao gém ca hinh thirc cung tmg tryc tiép
sire lao déng (physical erfonmnce) va thue
hién cong viée trpe tycn hoan toan (onhne
task). Ngay ca trong dinh dang céng viéc tric
tuyen, cac hinh thire lao déng cing da dang fur
cdng viéc phd qudt (generic platform) va cong
viée chuyén biét (specific platform) voi cée vi
du dién hinh lan luot la Amazon Turk,
Microtask, Clickwork va Uber. FlyCleaners.
Sandemans, Myfixpet'. Céc hinh thirc cong viéc
wén dang rat thach thire néu chi truyén théng vé
Isl_‘T 1¢ thuge trong quan hé lao déng. Nhur vay,
n¢u phip lvét lao dong chi dwa vao tidu chi quan
h¢ Tao dong thi sé kho bao quat dén va dieu
chinh dugce cac méi quan hé xa hoi phire tap va
can dugc bdo vé trong cic mo hinh cung (mg
stre lao dong hién dai. Vai viee ghi nhén chu thé
“nguoi lam viée khong ¢6 quan hé lao dong™,
BLLD ndm 2019 di co budc tién quan trong
trong viée tao ra khung phap ly bao vé quycn vé
lao dong nhimg nguoi tham gia céac hinh thice
1am viéc méi ké trén. .

Bén canh nhimg co hoi ma viée mo rong doi
twong 4p dung cua BLLD ndm 2019 duoce ky
vong tao ra, ndi dung nay van con dat ra nhimg
cau hot phap 1y phure tap. Nhin tong thé BLLD

nam 2019. ngoai Picu 2 va Diéu 3

mang tinh
chat gioi thi¢u ndi dung. “nguoi lam viée khang
¢6 quan hé Jao dong™ chl xudt hién trong mét s6

diéu khoan quy dinh vé chinh sach chung va

quan ly Nha nudc', Diéu nay cho thiy BLLD
vin con ba ngd cée ndi dung quy dinh cu thé vi
10 rang quyen lot cua chu thé nay. Trong boi
canh Ion tai nhieu loai hinh cung ung suc lao
dong nhur trén phén tich, viée nhan dién, phin
loai dé tir do cu theé hoi cac quy dinh phép luat

Iién quan dén nguai lam viée khdng c6 quan h¢
lao dong la viée khong hé dé dang. Ngay fal
nhicu quéc gia ¢6 hé (hong phap luat phat tricn,
viée phan dinh nay van con gay nhiéu franh cai
va gap nhiéu kho khan" Véi cac diéu khoan
hién co, viée bao vé cic quyén trong lao déng
cua “ngudn lam viée khong co quan hé lao
déng” van chi duge ghi nhan chir chua ¢ s
thay d(n nao danu k¢ duoce 1o ra.
3. Mot sb dé xudc

Vmc nhan di¢n cde hoat dong lam viée phi
d1inh thire khong dua rén quan hé lao dong
viin Ja bt todn phap 1y khéug dé dang voi
nhicu hé théng phap hiit. Vi buroc di ddu tién
ght nhdn chu thé nay trong BLLD nam 2019.
phap luat lao dong cua Vict Nam da tao nén
mot bude phat trién nhung van can nhimg quy
dinh cu thé hon nira d¢ nang cao hiéu qua cia
quy dinh nay

Pau tién, quy dinh phap luat lao dong cin
dua ta cac fiéu chi rd vang hon dé xic dinh
ngudi lam viée khong co quan hé lao dong.
Hién nay. cdc logi hinh cung img sire lao dong.
ca tric tiep va thong qua nén tang céng ngh¢,
déu pht trién rit da dang Trén thyc te, ¢ rat

Adnian Todo)i-Signes. The End of the Subordinate Worker? The On-Demand Economy. the Gig Econom, and the
Need for Protection for Crowdworkeis (Cham dirt thor ki cua ngudr lao dong phicihudce * Nén kinh 16 theo véu cdu.
nen kinh té gug va st cdn thict cho viée o vé ngicon lao deng). International Journal Comparative Labour Law and
Industrial Relation 33, no 2(2017), 241-268
19 BLLP nam 2019, Dicu 4 va Diéu 2)2
1" Xem thém Simon Deakin & Gillian ormis. Labewr Law (Ludt Lao dong). Wart Pubhshing. 2009, trang 121-
126 Theo do. tar Viang quoc \nh tiéu chi vé sur 1& thuae (subordination) tro nén mo nhat va kho xée dinh tong
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Goals and Means in the Regudations of Wovk (Ve tiéu va cach thiee cua quy dh phap luat vé viéc lam). NXB Hart
Publishing. trang 135-180 Theo dé. tar M. cac honh thure lao dong lam viée mar xudt hién doy hoi phip luit lao

dong phar diéu chinh va bo sung tuong (g




f HQC VIEN TU PHAP

nhigu yéu té chi phéi cich xdc dmh su ton tai
cua quan hé lao dong bao gom thai gian lam
viée, mure do gidim sat va dua ra yéu cau cua
ngudi thy huong thanh qua céng vige. cach
thire tra cong... Ngodi ra. yéu 0 xuyén bién
2101 (cross-country) cua mor quan hé thue
muon sire lao dong cing dit ra yéu cau pha
xac dinh ludt ap dung trong tnrong hop xung
dét phép ludt. Do vay, céc quy dinh phap luat
can dua ra mdt s6 hiéu chi nhat dinl dé nhan
didn chinb xde cde quan he thué murdn sire lao
dong khoy quan hé lao déng.

Tlur hai. ngodr cdc iéu chi phap ly dé xac
dinh chu the, phap luat lao déng con can quy
dinh chi 0ét cac guyen ve lao dong cu thé cho
ngudi lam vicée khong 6 quan hé Jao déng. Viée
phan tich 6 trén cho lhav BLLD nam 70[9 chua
du chi née dé (Im chiéu dén viée bao v¢ Indl
quyén loi ey thé nw cho nhém dér nrong nay.
Néu thieu di cic quy dinh nay, viée ghi nhan
quyén loi cia ngudi lam viée khong co quan hé
lao dong sé I\hong ¢6 hiéu qui thue chat.

Cudi cung, dinh nghia “ngudi lam viéc
khdng (rén co s¢ thué mudn bang hop dong Jao
dgng™ go1 mo den dé xuvdt vé mdt dang bop
dong chayén biét danh cho nhom ngud) nay

Khi tham gia 1am vice, dé tach bigt vai khar
niém vé hop donu lao déng. Dang hop ddng
nay ap dung cho ngudi lam viée khong co
quan hé lao doung. Theo do. khi mot c& nhan
cho thué muén sire lao dong ma khong tham
£1a Vao quan he lao déng thi co the vién dan
den dang hop dong nay. D& dam bao quycn loi
chinh dang cua cac bén trong hop dong dang
nay. quy dinh phap luat cé thé dé ra mot sé
dicu khoan bit buge hodc mol mire cam két
i thicu gitra cic ben hén quan dén cac noi
dung anh huo’vng true Uép dén sue lao dong,
Ngoai y nghia tao co s¢ phap 1y bao vé ngt
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lam vige khéng ¢6 quan hé lao dong. céc diéu
khoan nay vira gop phdn nang cao nhan thirc
cua cde bén khi tham gia hoat dgng thué mudn
suc lao dong.

Tom lai, BLLD nam 2019 ra déi rong su
ky vong tao nén mot co ché phap luit hitu hlcu

trong viéc bao vé sirc lao dong va ngudi fao
dong bat ké co ~quan h¢ lao ddng hay khong,
Vlec mo rong Qb1 rgng ap dung cua BY luarda
2op, phin dat myc téu do. Tuy nlién, con rit
I]hl(.Ll_IlQI dung phdp ly nira can duge nghién
ciru bo sung dé nang cao hi¢u qua ap dung diéu
khoan nay.

TONG QUAN VE BO LUAT LAO DONG NAM 2019
(Tiép theo trang 6)

BLLD cling da bo sung dinh nghia dé g1
quyel va phong ngira quay roi tinh dyc tai noi lam
viée nham bao vé diroe nan nhan Mot cach thich
ding: rlny dd1vé cach 1iép cim v & dam bao v i¢c
lam v6i Jao dong nir theo budng phy ni ¢6 quycn
liép ciin tt ca loar hinh cong viée wén co so binh
ding v&i nam, thay vi cam sur dung lao dong nir
doi vai cong viee niy; va ho quyen duoc lam vige
ban dém, lany thém gidr hode dr cdng tac xa, tay
thude vao sur tur do lra chon ctia ho.

BLLD da ma rong doi trong diéu chinh déi
vor ca NLD ¢6 quan hé lao dong va NLD
khang ¢6 quan h¢ lao dény. o cic khu vuc
chinh thure va khu vue phi chinh (hire, theo 4o
di¢u chinh tit ca NLB ¢0 quan hé lao dong va
mo rong ap dung mét s6 quy dinh cua By luat
doi vonr ca NLD khong ¢é quan h¢ lao dong.
Ndi dung thay dér nay rat quan trong, khi ma
BLLD hi¢n hanh chiap dung doi vén NLD lan

)

viéc 1rén ¢o so hop dbng lao déng, chi chiem
khoang 1/3 luc Jugng lao dong cua ca mrde, thi
ohimg sua ot cua Bo Judt moi & bao vé ol
hon déi Vi NLD nd1 chung va cic nhém lao
don;: dac th. ycu 1hé né1 rieng. vén vice mé
réng ndy, mél s6 noi dung cua Bo luit dirge ap
dung cho 10én b hue lrgng lao dang la hom 55
lrILLl IlUlTOI

Nhimg ndi dung sua dér trén cia BLLD s€
la khung kho phap ly d¢ quan rj va phat trién
QHLD theo hudng hién dai, phi hop véi cac
chudn mue quoc té ¢6 lién quan. Co thé noi,
tugng xuyén suot cua nhimg sua do nay la bao
dam QHLD duge vin hanh mot cich linh hoat.
tAng crdng syt chu. trao quyén cho cice bén
trong QHLD twr quyét dinh vé nhimg van dé cu
thé cua minh thong qua déi thoa, thuang
lugng, thoa thudn trén co so nhimg quy djnh
cua phap luat./.






