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QUYET DINH HANH CHINH CUA CHINH PHU 
TUrGOCDdCACYEUTOANHHl/OtNG 

T6NG DANG HUTVG* 

Quyet djnh binh chinh li mdt loai quygt djnh phip luit Bigu dd clbig cd nghia, cblcdea 
quan nid nude cd thim quygn, cic d nhin td ehdc dugc nbi nude trao quygn mdi daifc 
banhinbquyetdinhphipluit.Ndicichkhic,quygtdjnbpbiplu$tliketquisiftiigbi$nf 
chi cda dc caquan nhi nude hay ngudi ed thim quygn, dugc ban binh tiieo thii tiiclu$t 
dinh dgthifchign nhigm vif, quygn ban cda nhung chd thgniy. 
Tirkhda: Quyet dinh hinh chinh; quyet dinh phip luit; chinh phu; ydu td. 
Athnirustrative decisions are a type of legal decision. It means that only competent state 
agencies, the individuals and organizations authorized by the state can promulgate legal 
decisions. In other words, a legal decision is the expression ofthe wHl of tiie competent state 
agencies or persons, promulgated in accordance with the regulated procedures to perform 
their tasks and powers. 
Key words: Administrative decision; legal decisions; government; factors. 
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1. Quylt dinh hdnh chlnh cua Chinh phii coquan, td chire khde bode ngudi ed tham 
Hiln nay, edc van ban phdp luat Men quyln trong cdc co quan, td chirc do ban 

hdnh dua ra nhilu khdi nilm khac nhau vl hdnh, quylt dinh vl mdt van dl cu till trong 
quylt dinh h4nh ehinh (QDHC). Cu thi: hoat ddng quan ly hdnh chinh dupe dp dung 
khoan 8 Dilu 2 LuatKhidunainim 2011 dua mPt 'an ddi vdi mdt hoac mdt sd ddi tirpng 
ra khdi nilm: "Quylt dmh hdnh ehmh Id vdn cu till". Khoan 4 Dilu 3 Luit To tirng hanh 
ban do co quan hdnh cMnh nhd nude bode chinh nam 2010 cd tiilm mdt quy dinh nhu 
ngudi ed didm quyln trong eo quan hdnh «"": "Quy® dinh hdnh chinh, hdnh vi hdnh 
chinh nhd nude ban hdnh dl quyet dinh ve * " * " ^ S «"* "Oi bp eua eo quan, td chiic 
mdt vdn de eu thi trong boat dpng qudn ly 'f "h™? <i^y'^} ftah, hdnh vi quan ly, cM 
hdnhchinhnhdnudcdupcapdungmdtldn ^^°' dieu hanh boat ddng thuc Men ehiic 
ddi vdi mdt bode mdt sd ddi tugng eu the", "^ng, nhiem vu ttong pham vi co quan, to 
Khoan 1 Dieu 3 luat To tung hinh chinh <="<="• 
nam2010quydinh:"Quyltdinhh4nhcMnh 
14 vdn ban do eo quan hdnh ehinh nhd nude, * NCS, Hpc vien Hdnh chinh Quoc gia 

•n TAP CHl QUAN LY N H A NUdC - S6 289 (2/2020) 



NGHllNCO'U-TRAODdl 

CMnh phii id co quan hdnh ehmh nhd 
nude (HCNN) cao nhat cua nude COng hda 
xd hOi ehii nghia Vilt Nam, tiiuc Uln quyen 
hdnh phdp, Id co quan chdp hdnh eua Qude 
hOi. CMnh phii td chile tM hdnh Hignphip, 
ludt, nghi quylt eiia Qudc hdi, phdp llnh, 
nghi quylt ciia Oy ban Thudng vy Qude hOl, 
Ipnh, quylt dinh eiia Chd tich nude. CMnh 
phii cd cdc hinh thiic vdn ban Id nghi quylt 
vd nghi dmh. CMnh phu sir dimg QDHC 
(nghi quyet, nghi dinh) vdi tu cdch Id mOt 
phuong tiln, mdt cdng eu phdp ly quan 
ttpng de the ehl hda dudng ISi, chinh sdch, 
ede quy dinh cua Dang, Hien phip, cac ludt, 
cae vdn bdn quy pham phdp ludt khde. 
QDHC eua Ciiinh phii Id he thdng vdn bdn 
dupe hmh thdnh ttong boat dOng quan ly xa 
hdi vd edc co quan true thupe Chinh phu vd 
sir tham gia van quan ly nhd nude ciia cac td 
ehue ehinh tri - xa hOi edp Trung uong. 

QDHC ciia Chinh phu hoac eiia ede ca 
nhdn, td chile thude Chinh phd ed tham 
quyln dua ra edc QDHC chung hoac gidi 
quylt edc vdn dl phap ly hdnh chinh cu thi 
ddi vdi tdp thi hay ed lihdn ed y nghia bdt 
bude mdn thu. 

QDHC cua Chinh phu khde vdi van ban 
phdp ludt cua co quan cap tten d pham vi, 
tinh chdt ede quan he xd hOi do chung dieu 
cMnh, trinh tu, thu tue xdy dung va ban 
hdnh, hinh thiic thi Men, Mlu luc phdp ly. 

QDHC ciia CMnh phu khde vdi quylt 
dinh cua tea an hay vien kilm sat d chd ed 
thi la quylt dinh ed biet, quy pham hay 
cMnh sach, cdn quylt dinh cua tda dn cM la 
nhiing quylt dinh ed bill hay quylt dinh eiia 
viln kilm sat cd thi la nhting quyet cUnh hen 
quan tdi boat ddng td tung hoac ed thi 14 
quylt dinh ed biet eu thi. 

Tdm 1^, QDHC cda CMnh phu Id kit qud 
ciia su thi MIn f cM qudn ly don phuong ciia 
Chinh phii, ngudi ed tham quyen thuOe 
Chinh phu trln co sd thi hanh Hien phip, 
luat, ede van bdn cua co quan edp ttIn, cd 

nOidung,tiinhtiiva hinh thiie do phdp ludt 
quy dinh 1dm phdt smh, thay ddi hay chdm 
dilt cdc quan he phdp ludt cu thi; dat ra, sua 
ddi, bdi bo quy phfim phdp ludt hanh chinh 
bode lam thay ddi hieu liic phdp ly cua 
chung; ddt ra nhting chii tracmg, chinh sdch, 
nhilm vu boat dOng quan ly HCNN. 

2. Cdc ylu td dnh hudng din quylt dinh 
hdnh chfnh cia Chlnh phi 

QDHC ciia Chinh phu vira duge coi Id 
phuong tiln qudn ly HCNN tdm qude gia, 
vira la san phdm ciia boat dOng quan ly 
HCNN. QDHC eiia CMnh phu cMu tdc dOng 
ciia nhilu ylu td dnh hudng den chdt lucmg 
boat ddng quan ly HCNN. 

a. Cic yeu tdben trong 
Thunhit, ningluc cda chu thgxiydung 

QBHC. 
Ylu td con ngudi cd vai trd quan trpng 

nhdt trong boat ddng eua edc co quan 
HCNN, cao nhdt Id Chinh phii. Trong dd, 
ndng lue eiia dOi ngti cdn bd xay dung vd ban 
hdnh QDHC dnh hudng den chdt lucmg, hieu 
lue, Mlu qua cua QDHC. Ndng luc cua chii 
thi xdy dimg QDHC, phong cdch lanh dao 
eiia ngudi dirng ddu Chlnh phu, nang lire xdy 
dimg chinh sdch vd cM dap xdy dung chinh 
sdch cua cdc nhd ldnh dao, quan ly vd dpi 
ngu tham muu du thao tae dOng den chat 
lupng cua QDHC cua Chmh phu. Ddng co ra 
QDHC 14 cac quylt dinh ludn mang tmh ehu 
quan do QDHC dupe x4y dimg bdi eac co 
quan h4nh chinh - nhdn danh edng quyln 
nhung lai do con ngudi thuc Men. Con ngutii 
1dm trpng co quan nha nude eung Id eon 
ngudi sinh ra tu xd hdi vd nhilu vdn dl cua 
xd hdi eung duge ehuyin vdo th4nh chinh 
sdch nhd nude. 

Thuhai, mue tieu cda QBHC. 
Cae QDHC dIu hudng tdi mdt hay nMlu 

mue tilu khde nhau. Khi xde dinh mue tieu 
cung nhu chinh sdch dl gidi quylt van de, eo 
quan hdnh ehinh hay ed nhdn ed thdm 
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quyln phdi tinh den khd ndng eua co quan 
hdnh chinh, eua edc td chiie, ed nhdn khde 
ttong qud trinh trien khai thuc Men. Cdn ell 
vdo ddi tugng, tinh chdt, mue do, pham vl, 
kha ndng thuc te dl xde dinh mue tilu 
chung, mue tilu cu thi. Mue tilu dupe xde 
dinh la Mtih anh tuong lai eua td chiie hanh 
ehmh bode kit qua du kiln dugc Mnh tiidnh 
ttong cdc dilu kien cu the. 

Thu ba, ddi tuong tic ddng cua QDHC. 
DSi tucmg cua QDHC hudng tdi rdt da 

dang. Thdng thudng 14 mOt nhdm ngudi cu 
the, nhimg cd thi 14 mot cOng ddng d4n eu, 
mdt hode mdt sd hdnh vi cdn phdi dilu 
ehinh. DSi tugng tdc ddng la ede quan he xd 
hdi phdt sinh ttpng qud ttinh triln khai td 
chile tilue Men Hien phap, ludt v4 cdc vdn 
ban phdp ludt ciia ede eo quan lap phdp va 
hdnh phdp. QDHC phdn dnh M duy chiln 
luge, hoach dinh ehinh sdch d tdm vl mo. 

Thu tu, ndi dung vitheOidccua QDHC. 
Ndi dung cia QDHC phai phii hgp vdi 

ndi dung vd mue dich eua luat. QDHC 14 van 
bdn dudi luat, nhdm hudng dan, eu thi hda 
cdc quy dinh cua ludt nen khdng dupe trdi 
vdi Hien phip, ludt, ngM quylt ciia Qudc hdi, 
Uy ban Thudng vu Qude hdi, llnh eiia Chd 
tich nude. Ndi dung cua QDHC phai dung 
tiiam quyen nhdm tranh fmh trang lam 
quyln, can thilp vdo tham quyln cua cdc co 
quan hdnh ehinh khde, bode Ian trdnh ttach 
iihi|m, khdng ludn thii trdt tu, thu bae hdnh 
ehinh, bdo dam su hdi hda len ieh eiia Nhd 
nude, ciia cong dan vd tap thi. 

Thi thirc eua QDHC phdi bdo dam theo 
dung quy dinh vl hinh thdc, thu tue ban 
hdnh. Ngdn ngu, van phong edng phdi the 
Men rd ede ddc dilm: tinh ehmh xac, rd rdng; 
tfah phd tiidng, dai chung dl Mlu, ngdn gpn, 
khong cd cdc tir ngii mang tinh hdn 1dm; tinh 
khdeh quan, phi cd tinh. QDHC the Men 
quyln luc hdnh phdp, do do, nd phai 14 tilng 
ndi tdp thi, khdng phai eiia rilng mdt ca 
nhan ndo. 

b. Cieygu tdben ngoii 
Thunhit, vin dgditra ddi vdi QDHC. 
Ddy la mdt trong nhimg eo sd dl xay 

dung len QDHC. Tdt cd cac QDHC deu phai 
xudt phdt tii nhimg 1̂  do xac tiiue. Nhiing 
van dl ddt ra vd ddi hdi ddi vdi eo quan nhd 
nude, ddi vdi dpi ngu cdn bO, cdng chite cua 
Nhd nude phai quan tdm dl xay dung, ban 
hdnh hoac dp dung cdc quy dinh phdp lujt 
vdo ede tradng hgp cu thi dl dilu chinh 
bode dinh hudng theo mong mudn cua Nha 
nude. QDHC phdi ehi ra dupe nhi|m vu, 
thdi gian, chii thi, phuong Uln thuc Men 
quylt dinh. 

Thuhai, ydu tdtbim quyen. 
Co quan HCNN hay cdc cd nhdn ed tiiam 

quyln ban hdnh cdc QDHC dl giai quylt edc 
van dl dat ra ddi vdi Unh vuc hanh ehinh 
bode cu thi hda ede quy dinh ttpng van bdn 
phdp ludt eua eoquantiha nude cap cao hon 
dung vdi thdm quyln cua minh. HiSn phap 
ndm 2013 quy dinh tai Dieu 96, Chinh phii 
dl xudt, xdy dimg cMnb sdch trmh QuSc hOi, 
Uy ban Thudng vu QuSc hdi quyet dinh hoac 
quylt dinh theo tham quyln de thuc MIn 
nhilm vu, quyen han. Quy dinh ndy cho tiidy 
ea Quoe hOi, lly ban Thudng vu QuSc hdi va 
Chinh phii dIu cd quyen ban hdnh chtoh 
sdch. Dilu 70 Hien phip ndm 2013 quy dinh 
QuSc hdi cd quyln quyet dinh cMtih sdch co 
ban phdt trien kinh te - xd hdi ciia ddt mrdc; 
vl tdi chinh, tiln tl qudc gia; vl dan tpc, 
chinh sdch ten giao; vl ddi ngoai. Nhung 
Hien phip nam 2013 khdng ed su phdn dinh 
ro rdng niiitng ehinh sdch ndo thuOc quyln 
quylt dinh eua Uy ban Thudng vu QuSc hpi 
vd nhtrng chinh sdch ndo thupe quyln quylt 
dinh eua Chtoh phu. 

Theo Luit Ban hinh vin ban quy pham 
phap luit ndm 2008 vd Luat Ban hanh vin 
ban quy pham phap luat nam 2015 thi nghi 
quylt cda CMnh phu khong dugc xem 14 
quylt dinh mang tinh quy pham - tiie 14 
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khdng ddt ra quy tde xir su chung vd khong 
true tiep 1dm thay ddi he thong quy pham 
phap ludt. Nghi quylt do CMnh phu ban 
hdnh ed edc loai: nghi quylt mang tiiih chinh 
sach, nghi quyet mang tinh quy pham, nghi 
quylt mang tinh ca bilt vd nghi quylt gU lai 
nhiing ndi dung dd thdo luan vd quyet nghi 
trong pMIn hpp cua Chinh phu. Dilu ndy 
khdng phu hpp vdi nhdn thiie khoa hpc ve 
nghi quylt ciia CMnh phii va khdng bap qudt 
duge thuc tiln ban iidnh quylt dinh quy 
pham cua Chinh phit, anh hudng din tham 
quyln ban hdnh QDHC eua Ciiiiiii phu. 

Thuhai, ygu td ngudn luc. 
Ngudn lue Id mdt yeu td quan trpng de 

bao dam eho Mlu qua ciia QDHC ciia ede co 
quan HCNN. Cdc eo quan hdnh ehinh cM cd 
till ban hdnh QDHC dl giai quyet vdn dl ddt 
ra vdi hanh chinh kM cd day du cdc ngudn 
lue dl gidi quylt vdn dl. Ngudn lue do bao 
gdm dpi ngii can bd, cdng chire tham gia 
trong xdy dung, du thao QDHC, co sd vat 
chdt - ky thuat, he thdng tilp nhdn vd xu ly 
thdng tin. Nlu khdng cd ngudn luc tM khdng 
thi xay dung vd ban h4nh QDHC dupe v4 
cimg khong thi triln khai thuc Men cac 
QDHC dupe. 

Thuba, ygu tdthdngtin. 
Yeu td n4y giup eho edc ehii thi xdy dung 

du thao QDHC cd day dii thdng tin vl nhiing 
vdn dl cdn xdy dung, edn ban hdnh hoac 
kinh nghilm trong vile xdy dung vd ban 
hdnh edc van ban phdp ludt khde hay cdch 
thuc giai quylt vdii dl ddt ra dl dat dupe 
mue tilu khd thi nhdt. Thdng tin ve van dl 
can giai quylt giup cho eo quan xdy dung 
QDHC xde dinh dugc cMnh xde vdn dl ddt 
ra, tinh cap thilt vd mile dO, pham vi, ddi 
tupng cua vdn de de cd thi khdi ngudn edc 
sdng kiln xdy dung du thdo QDHC. Thdng 
tm dl gidi quylt van de edng rdt quan trpng 
ttong vile dilu chinh cae dilu kiln xdy dung 
QDHC dl phti bcjp vdi mue tilu ddt ra. 
Thong tin ban ehl cung gdy khd khan cho 

vile cd thi xdy dtmg dupe QDHC ddp ling 
dugc ylu cdu tpdn diln, kjp thdi. 

Thutu, ygu td chinh ai. 
Ylu td chinh tri phan anh anh hudng 

nhat dinh cua ede quylt sdch ehmh tri cua 
Dang ldnh dao, edc Igi ieh ciia cac nhdm 
chinh tri vd cua edng ludn. Chinh tri giii vai 
trd ehi dao ddi vdi ndi dung vd phuong 
hiidng xdy dimg phdp ludt. Chinh tii thay ddi 
thi phdp ludt cung thay ddi. Chinh vi vdy, 
ehinh tri Id ylu tS dnh hudng Idn din cdc 
QDHC eiia cac co quan HCNN. O nude ta, 
vai trd ldnh dao eiia Dang Cdng sdn Vilt 
Nam dugc nhdn ddn ta thira nhdn vd ting hd. 
Ddy 14 dilu kiln coy nghia tiln quyet ddi vdi 
qud trinh xdy dung vd ban hdnh QDHC eua 
Chinh phu. Ndi dung, hinh thirc cua cdc 
QDHC cua Chinh phu phdi phii hgp vd de 
till ehl hda quan dilm, dudng loi, chinh 
sdch ciia Dang Cdng sdn Viet Nam. 

Thu nim, yeu tdphip ly. 
QDHC eua CMnh phii dupe xdy dung vd 

ban hdnh thee thd tuc rieng, ttong thu tuc dd 
thi ylu id quan trpng nhdt mang tinh phdp 
ly id trinh tu ban hdnh. Sd di phdi tuan thu 
thu tue do phdp ludt quy dinh vi ddy Id quy 
trinh chudn da dupe diie kit qua thdi gian vd 
dugc thue t l kiem nghiem Id cMnh xde. Cd 
nhting thu tuc khong phai true tiep do eac co 
quan chiu trdch nhilm xdy dung, du thdo 
dua ra md cd the do co quan cMu trdch 
nhilm lap phdp nhu Uy iian Thudng vu 
Qudc hdi thilt lap ylu cdu ddi vdi nhimg 
dang QDHC chinh sdch. Cdc thu tuc ndy 
thudng tMlu tinh Unh boat vd phu thupe vdo 
ede quy dinh khde, do dd, cung dl dan tdi 
tinh quan lilu trong QDHC. 

c. Cac yeu tdlien quan khac 
Mdtli, ygu to vin hda, phong tuc tap quin. 
Phip ludt vd van hda cting thugc vl y 

thiic xa hdi, dIu chiu anh hudng ciia kinh t l 
trpng qud trinh phat triln nen cd nhilu net 
tuong ddng vd cd su tdc ddng qua lai Ian 
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nhau ttong qud trinh hinh thdnh vd phdt 
triln. Ylu id van hda tae ddng anh hudng din 
phdp ludt hanh chinh ndi chung vd QDHC 
ndi rilng, bao gdm ede gid tri vdn hda truyen 
thong, van hda phdp ludt, cac phong tuc tap 
quan ttong xd hOL Trong chimg mue ndo do, 
su tdc dpng cua ylu tS vdn hda, phong tuc, 
tap qudn din QDHC cd nhiing kMa canh ti'eh 
cue va nhtrng tdc ddng tieu cue. Do dd, de ed 
ede QDHC ciia CMnh phu ed hilu qud phu 
hcjp v4 tinh thuc tien cao, edn chii y ti'nh da 
dang eua ylu tS vdn hda vd ttIn co sd nin 
tdng yeu to van hda dl dua ra ede QDHC dap 
irng dugc tmyIn thdng vdn hda. 

Hai li, ygu td ca so vit chit trong thuc 
Men QDHC. 

QDHC dupe xdy dung vd ban hdnh, 
nhimg neu khdng ed hoat ddng tS chuc thuc 
Men thi cung chua thi di vdo thuc t l euOe 
sdng. Vile thuc Men QDHC phu thude v4o 
ylu td CO so vat chat dl cd the ttiln khai kip 
thdi, phii hpp dung ddi tupng, dung thdi 
gian. Co sd vat chdt duge bdo dam si tao 
dieu kien cho dpi ngd cdn bp, cdng ehue 
trong thuc hien ede ndi dung eua QDHC 
nhanh, kip thdi, hieu qud, tao dilu kien eho 
viec kilm tta, danh gid Men luc. Men qua ciia 
edc QDHC. 

Ba li, ygu tdmdi trudng qudc tg. 
Vdi xu hudng todn eau hda manh me vd 

hdi nhap qude te ngdy cdng sau, rdng thi mdi 
tradng qudc te cQng anh liiidng rdt Idn din 
viec xdy dung, ban hdnh va td chiic thuc Men 
QDHC. Cdc quSe gia muon phdt triln khdng 
thi ddng kin nin kinh te v4 cae mdi quan he 
ehinh tri. Vdi xu hudng todn eau hda, ddi hoi 
vile xdy dung, ban hdnh eac quy dinh ttong 
QDHC phdi ddp irng dupe ede chuan mue 
qude t l vd phu hop vdi ede dieu ude, cac thda 
thuan quSc te md Viet Nam dd ky kit. Ddng 
thcri, chung ta cQng cd co hdi dl hge tap cdc 
ky thuat lap phdp, lap quy cua cae nude 
niiilu kinh nghiem di trudc chung ta ttong 
nhilu tiidp ky. 

QDHC cda Chlnh phii la phuong ti|n 
phdp 1;̂  dl eo quan, ed nhan ed tham quyln 
thuc Win quyln qudn I3? nhd nude ttong thiic 
hiln Chile ndng hdnh phdp. Dl xdy dimg 
duge Chinh phi kiln tap, ddi mdi, iilm 
ehmh, cdn quan tdm din ede ylu td anh 
hudng de bdo dam cho cdc QDHC eua CMnh 
phi duge xdy dung vd ban hanh ddp ung ylu 
cdu hgp phdp, hgp ly, Mlu lire, Mlu qud, tao 
dilu kiln thuc ddy ddt nude phdt trien ttong 
thdi ky mdiO 
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