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Tom tit: Bai viit nghien cuu mgt s6 quy dinh a6i vai nguai duai 18 tudi trong Bo 
luat Hinh sic nam 2015 (sua dSi, bd sung nam 2017), tap trung vao cdc vdn de: Tong 
hop hinh phat trong trucmg^ hop co nhiiu ban dn ddi v&i nguai duai 18 tudi pham tdi, 
tha tu truac thdi han cd dieu kien vd xda dn tich ddi vai ngudi duai 18 tudi; tu do tdc 
gid dua ra mdt sd dinh huang hodn thien cdc vdn de ndy. 

Abstract: The article studies regulations applicable to under 18 year-old Offenders 
in the Criminal Code of 2015 (Amended 2015} with a focus on: combination of sentences 
of multiple judgements against under 18 year-old Offenders, conditional parole, 
expungement of conviction; thereby, the author makes proposals for legal improvement 
in this respect. 

Dan nh|p 
Bo luat Hinh su (BLHS) nam 2015 (sita 

d6i, b6 sung nam 2017)̂  da quy dinh them 
nhiSu npi dung mai ap dung cho nguai 
pham tpi, trong do, co cac quy dinh tai muc 
5, Chuong XII vi QuySt dinh hinh phat, 
t6ng hap hinh phat, mien hinh phat, xoa an 
tich" dSi voi nguai duoi 18 tu6i pham tgi. 

Muc 5, Chuang XII BLHS nam 2015 
bao g6m 6 diSu luat, trong do co 3 dieu luat 
mdi IJn dSu duac quy dinh trong BLHS 
g6m: QuySt dinh hinh phat trong truang 
hgp chuSn bi pham toi, pham tgi chua dat 
(DiSu 102), T6ng hcfp hinh phat cua nhieu 
ban an (DiSu 104) va tha tu truac thai han 
CO diiu kien (Diiu 106); hai diiu lufit: T6ng 
hpp hinh phat trong truang hgp pham nhieu 
tgi (Diiu 103) va xoa an tich (Dieu 107) 
truoc day da dugc ghi nhan trong BLHS 

* ThS., Truang Dai hgc Luat Tp. H6 Chi Minh. 
' Sau day gpi tat la BLHS nam 2015. 

nam 1999 (sua doi, bo sung nam 2009), 
nhung den BLHS nam 2015 da duoc sua 
doi CO ban ve ngi dung. Chi rieng quy dinh 
giam muc hinh phat da tuyen (DiSu 105) la 
khong CO su sua doi. 

Co thi thiy, BLHS nam 2015 da quy 
djnh chi tiet hon cac trudng hgp quyit dinh 
hinh phat, tong hgp hinh phat dii vol nguoi 
duai 18 tuoi; viec quyit dinh, ting hap hinh 
phat ciing nhu xoa an tich cirng dugc stia 
dii theo huang co lgi chg nguoi bi kit an la 
nguoi duai 18 tu6i. Ben canh do, quy dinh 
ve tha til truac thai han co diiu kien cung la 
mot quy dinh co lgi cho nguai pham tgi. 
Tuy nhien, di viec ap dung dugc thong nh& 
ciing nhu tien tgi hoan thien cac quy dinh 
ciia BLHS nam 2015, tac gia cho ring, cin 
lam ro ngi dung trong mgt s6 quy dinh sau: 

1. T8ng bof hinh phat trong tru-dng 
hffp CO nhieu ban an do! vol nguM du-oi 
18 tu6i pham toi 

Diiu 104 BLHS nam 2015 quy djnh: 
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"Viec tdng hap hinh phgt trong truang 
hap mdt ngudi dang phdi chdp hdnh mpt 
bdn dn md lgi bi xet xir vi tdi ddphgm trudc 
hogc sau khi cd bdn dn ndy, duac thuc hien 
theo quy dinh tgi Dieu 55 vd Dieu 56 cua 
Bd ludt ndy. 

Hinh phgt ehung khdng duac vuat qud 
muc hinh phgt cao nhdt quy dinh tgi Dieu 
103 ciiaBp ludt ndy" 

Theo quy dinh ndy thi tdng hgp binh 
phat cua nhiiu ban dn ddi vdi ngudi dudi 18 
tudi CO bdn bao gdm cdc budc sau: 

Thu nhdt, xdc dinh trudng hgp nhieu 
ban an nay thugc trudng hgp nao tai Dieu 
56 BLHS ndm 2015, la trudng hgp dang 
chdp hdnh mdt ban an lai bi dua ra xet xu ve 
tpi da pham trude khi cd bdn dn (khoan 1 
Dieu 56) hay thugc trudng hgp dang chap 
hdnh mot bdn dn lai pham tdi mdi (khoan 2 
Diiu 56). 

Thu hai, dp dung quy tac tdng hgp hinh 
phat chinh tai khoan 1 Dieu 55 BLHS nam 
2015 (bao gdm quy tae thu hut hinh phat vd 
cdng hinh phat) de khdng che mdc tdi da 
Cling nhu biet cdch tdng hgp khi cd nhieu 
loai hinh phat chinh dugc tuyen .̂ 

Thu ba, xdc dinh mdc hinh phat tdi da 
sau khi da tdng hgp theo cdc trudng hgp da 
dugc quy dinh tai Dieu 103 BLHS nam 
2015. Theo Diiu 104 BLHS nam 2015, muc 
hinh phat tdng hgp khdng dugc vugt qua 
muc hinh phat cao nhdt quy dinh tai Dieu 
103. Tuy nhien, quy djnh nhu vdy cd the 
dan den hai cdch hieu: 

Cdch hieu 1: Sau khi tdng hgp hinh 
phat theo quy tdc tai Dieu 55, Dieu 56; Hgi 

^ Khong ap dung hinh phat bo sung doi vai nguai 
duai 18 tuoi pham t6i nen Idiong tong hop hinh phat 
b6 sung tai Idioan 2 Dieu 55 BLHS nam 2015. 

ddng xet xu chi cdn khdng chi muc hinh 
phat cao nhdt quy dinh tai Diiu 103 tucmg 
ung vdi muc hinh phat cao nhdt theo tung 
khoan thudc Diiu 103. Niu theo quan diim 
ndy, Hdi ddng xet xu khdng can so sdnh 
muc hinh phat da tuyen ddi vdi tung tdi 
trong eac ban dn. 

Cdch hieu 2: Sau khi tdng hgp hinh 
phat theo quy tac tai Dieu 55, Diiu 56; Hgi 
ddng xet xu can phai so sdnh muc hinh phat 
da tuyen cho tung tgi theo tung trudng hop 
duge quy dinh tai cac khodn thugc Diiu 
103, tu do mdi dua ra dugc muc khdng che 
tdi da. 

Tu viec phdn tich quy dinh tai Dieu 104 
BLHS nam 2015, tac gia cho rang, edn sdm 
cd van ban budng ddn dp dyng quy dinh tai 
Diiu 104 BLHS vdi nhung ngi dung cdn 
thdng nhdt sau: 

Mot Id, cdn hieu thong nhat ve quy 
dinh tai doan cudi Dieu 104 BLHS 
"...Hinh phgt chung khong duac vuat qud 
muc hinh phgt cao nhdt quy dinh tgi Dieu 
103 cua Bp ludt ndy". 

Nhu hai cdch hiiu da dugc phan tich, 
tac gia chia se vd ddng quan diem vdi each 
hiiu thu hai vi viec tdng hgp hinh phat. 
Bdi, cdch hiiu nay the hien dugc su phan 
hda trong trdch nhiem hmh sy (TNHS) ddi 
vdi ngudi pham tgi va cd lgi cho ngudi bi 
kit an. Chinh vi vdy, trong van bdn hudng 
ddn dp dung Diiu 104 ciing nen ghi nhdn 
vdn de nay. 

Hai Id, theo quan diem cua tac gid, quy 
dinh tdng hgp hinh phat ddi vdi ngudi dudi 
18 tudi tai Diiu 104 chua phdn hda dung 
TNHS dii vdi ngudi pham tgi trong trudng 
hgp dang chdp hanh mot bdn an lai bi dua ra 
xet xu vi tgi pham da thuc hien trudc khi cd 
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bdn an dang chdp hdnh vd trudng hgp mdt 
ngudi dang chap hdnh mot bdn an lai pham 
tgi mdi. 

So sdnh vdi trudng hgp ed nhiiu bdn dn 

ddi vdi ngudi du 18 tudi trd len (Diiu 56), 

thdi gian thuc t i md ngudi bi kit dn phai 

chdp hanh hinh phat tu cd thdi han cd thi 

tren 30 nam tu neu thugc trudng hgp dang 

chdp hdnh bdn an lai pham tdi mdi (khodn 2 

Dieu 56); cdn thdi gian thue t i chdp hdnh 

khdng the vugt qua 30 nam tu neu ngudi bi 

ket dn dang chap hanh mot bdn dn lai bi dua 

ra xet xu ve mot tdi da pham trudc khi ed 

bdn an ndy (khodn 1 Dieu 56). Trong khi 

theo Dieu 104, ngudi tu du 16 tudi den dudi 

18 tudi dang chdp hanh mot bdn an lai pham 

tdi mdi hay dang chap hdnh mot bdn an lai 

bi dua ra xet xu v i tgi da pham trude khi cd 

ban dn dang chap hanh thi muc hinh phat 

chdp hdnh tren thuc te deu cd the tren 18 

ndm tu^. Nhu vay, quy dinh ndy da khdng 

phdn hda dung TNHS cua ngudi pham tgi'^. 

Do dd, d i hinh phat tucmg xung vdi 

muc do nguy hiem vdi hdnh vi pham tdi, 

cdn cd nhiing hudng dan ve viec tong hgp 

hinh phat theo hudng; 

Ngudi phgm ipi dudi 18 tudi cd 

nhiiu bdn dn trong trudng hap dang chdp 

hdnh mdt bdn dn lgi bi dua ra xet xu ve mot 

tpi ddphgm trudc do thi muc hinh phgt tdng 

hap khdng duac vuat qud mire hinh phgt 

cao nhdt tgi Diiu 103 BLHS vd thdi gian 

^ Tuang tu nguoi pham toi trong nhom tir du 14 tuoi 
dSn duoi 16 tu6i khi t6ng hop hinh phat nhieu ban an 
ciing khong phan hoa duac TNHS. 
"* Vi miic do nguy hiSm ciia hai truong hop̂  tren la 
khac nhau, tnrang hop mot ngiroi dang chap hanh 
mot ban an lai pham tgi mai se co miic dp nguy hiem 
cao hon truang hop mot nguoi dang ciiap hanh mot 
ban an lai bi dua ra xet xii va mot toi da pham truac 
khi c6 ban an. 

thuc te chdp hdnh ciing khdng duac vuat 

qud muc hinh phgt cao nhdt duac quy dinh 

tgiDiiu 103 BLHS. 

Niu ngudi phgm tdi du&i 18 tudi cd 

nhiiu bdn dn trong trudng hap dang chdp 

hdnh mot bdn dn lgi phgm tpi mdi thi muc 

hinh phgt tdng hap khdng duac vuat qud 

mice hinh phgt cao nhdt tgi Dieu 103 BLHS 

nhung thdi gian thuc ti chdp hdnh cd the 

vuat qud muc hinh phgt cao nhdt duac quy 

dinh tgi Diiu 103 BLHS. 

2. Tha tii trudc thdi han c6 dieu ki§n 
ddi vdi ngudi dudi 18 tuoi pham toi 

Diiu 106 BLHS nam 2015 quy dinh: 

1. Ngudi dudi 18 tuoi dang chdp hdnh 

dn phgt tii, neu khdng thudc cdc trudng hap 

quy dinh tgi khodn 2 Dieu 66 cua Bp lugt 

ndy cd the duac tha tit trudc thdi hgn khi co 

du cac dieu kien sau ddy: 

a) Phgm tdi lan ddu; 

b) Cd nhieu tien bp, cd y thuc cdi tgo 

tdt; 

c) Dd chdp hdnh duac mdt phdn ba thdi 

hgn phgt tu; 

d) Cd nai cu trii ro rdng^. 

2. Viec tha tii trudc thdi hgn cd dieu 

kien duac thuc hien theo quy dinh tgi cdc 

khodn 3, 4 vd 5 Dieu 66 cua Bd lugt ndy ". 

Theo khodn 2 Dieu 106 va khoan 4 

Diiu dd BLHS ndm 2015, ngudi dudi 18 

tudi niu dugc dp dung bien phap tha tu 

trudc thdi han co dieu kien ma trong thdi 

gian thu thdch cd y vi pham nghia vu 02 Idn 

trd len hoac bi xu phat vi pham hanh chinh 

^ Cac diSu kien nayda duoc huang din tai khodn 2, 
5, 4 Diiu 2 vd Diiu 4 Nghi quyet sd 01/2018/NQ-
HDTP ciia Hoi ddng thdm phdn Tda dn nhdn ddn tdi 
cao huang dan dp dung Diiu^ 66 vd Diiu 106 BLHS 
vi tha tii truac thai hgn cd diiu kien. 
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02 Idn trd len, tda du cd thg huy bd quyet 

dinh tha tii trudc thdi ban cd dieu kiSn ddi 

vdi ngudi do va budc hp phai chap hanh 

phdn hinh phat tii cdn lai. 

Cdn neu thyc hien hdnh vi pham tgi mdi 

trong thdi gian thu thdch, tda dn bugc ngudi 

do chdp hanh binh phat cua bdn dn mdi va 

tdng hgp vdi phdn hinh phat tu chua chdp 

hanh cua bdn dn trude theo quy dinh tai 

Dieu 56 cua Bg ludt nay. 

Tuy nhien, hien nay trong luat cung nhu 

Nghi quyit sd 01/2018/NQ-HDTP hudng 

ddn dp dung Dieu 66 vd Dieu 106 BLHS 

khong hudng ddn trudng hgp ngudi dudi 18 

tudi dugc tha tu trudc thdi ban co dieu kif n 

khdng ed vi pham trong thdi gian thu thach, 

nhung lai hi dua ra xet xd ve mot tgi da 

thyc hien trudc khi cd ban dn tbi hdu qud 

phdp ly se the ndo. 

Theo quan diem cua tdc gid, khi da cd 

nghi quyet hudng ddn thi vdn de ndy nen 

dugc ghi nhdn de viec dp dung thdng nhdt 

ban. Vi vay, nen bd sung thSm hudng ddn 

trudng hgp cdn lai khi dp dung bi$n phap 

tha tu trudc thdi ban cd dieu kien: 

Neu trong thdi gian thie thdch, ngudi 

dudi 18 tudi (cung nhu du 18 tudi trd len) 

duac tha tii trudc thdi hgn cd dieu kien bi 

dua ra xet xu ve tpi da thuc hien trudc khi 

cd bdn dn thi khong vi phgm dieu kien ciia 

tha til trudc thdi hgn cd dieu kien. Trudng 

hpp ndy se khdng tdng hop hinh phgt md 

ngudi phgm tdi ddng thdi se chdp hdnh hai 

bdn dn. 

3. Xda dn tich d6l vol ngudi dirdi 18 
tudi 

Quy dinh xda dn tich ddi vdi ngudi dudi 

18 tudi trong BLHS nam 2015 da cd nhiing 

sua ddi so vdi BLHS nam 1999 (sua ddi, bd 

sung nam 2009) nhu: Quy dinh mdi cdc 

trudng hgp khdng cd an tich tai khoan 1 
Dieu 107, quy dinh ehi tiit thdi han xda an 
tich vao trong khodn 2 Diiu 107, ciing nhu 
quy dinh thai diem dugc tinh thdi ban d i 
xda an tich theo hudng c6 lgi han. 

Qua viec tim hieu quy dinh xda dn tich 
ddi vdi ngudi dudi 18 tudi, tdc gia cho rdng, 
mot sd quy dinh sau day cdn chua hgp ly: 

Thir nhdt, khodn 1 Dieu 107 quy dinh 
ve mot sd trudng hpp khdng cd dn tich Id 
khong hpp ly 

Khoan 1 Dieu 107 quy dinh: "Ngudi 
dudi 18 tudi bj ket dn duac coi la khdng cd 
dn tich, neu thudc mpt trong cdc trucmg hap 
sau day: 

a) Ngudi tic du 14 tudi den dudi 16 tudi; 

b) Ngudi tir dii 16 tudi den dudi 18 tudi 
bi kit dn ve tpi phgm it nghiem trpng, tpi 
phgm nghiem trpng hogc tdi phgm rdt 
nghiem trpng do vd y; 

c) Nguai bi dp dung bien phdp tu phdp 

quy djnh tgi Muc 3 Chuang ndy ". 

BLHS nam 2015 quy dinh trudng hgp 
cd va cdn dn tich la can cu de xdc dinh tai 
pham, tai pham nguy hiem; ddy con la ddu 
hieu dinh tpi trong mot sd tdi danh dugc quy 
dinh tai phdn cdc tgi pham. Ddi chieu vdi 
Ludt Xu ly vi pham hanh chinh nam 2012 
thi ludt nay khong quy dinh ede trudng hgp 
ngudi bi xu phat hanh chinh, bi dp dyng cac 
bien phap xd ly hdnh chinh va ddng thai tmh 
thdi han dugc coi la chua bi xu phat hanh 
chinh. Vi vdy, bdt ky trudng hgp nao bi xu 
phat hanh chinh hay dp dung bien phap xu ly 
hdnh chinh diu phai tinh thdi ban dugc coi 
la chua bi xu phat hdnh chinh^. 

^ "Thai han duoc coi la chua bi xii ly vi pham hanh 
chinh" trong Luat Xii ly vi pham hanh chmh nam 
2012 quy dinh-
Di6u 7. Thoi han duoc coi la chua bj xxt \f vi pham 
hanh chinh 
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Ben canh do, trong phdn cac tdi pham 
quy dinh ddu hieu bi ket dn chua dugc xda 
dn tich vd tinh tiet bi xu phat hanh chinh la 
tinh tiet de dinh tdi. Chinh vi vdy, se ddn 
den trudng hgp mdt ngudi bi ket an, nhung 
thudc tnrdng hgp khdng cd an tich thi 
khdng xem ddy Id can cu de xac dinh tdi 
pham; trong khi mot ngudi bi xu phat hanh 
chinh lai bi xem la ddu hieu de dinh tpi Id 
khdng hgp ly vi hanh vi it nguy hiem ban 
lai dugc xem la dau hieu dinh tpi so vdi 
hanh vi nguy hiem han. 

Vi du: Tgi trdm cap tai sdn (Dieu 173) 
quy dinh neu ngudi ndo thuc hien hanh vi 
trdm cdp dudi 2 trieu ddng nhung thugc 
trudng hgp: 

- Da bi xu phat hdnh chinh ve hanh vi 
chiem doat tdi sdn md cdn vi pham; 

1. Ca nhan, to chiic bi xu phat vi pham hanh chinh, 
neu trong thai han 06 thang, ke tir ngay chip hanh 
xong quyet dinh xii phat canh cao hoac 01 nam, ke 
tu ngay chap hanh xong quyet dinh xii phat hanh 
chinh khac hoac tir ngay het thai hieu thi hanh quyet 
dinh xu phat vi pham hanh chinh ma khong tai pham 
thi dugc coi la chua bi xu phat vi pham hanh chinh. 
2. Ca nhan bi ap dung bien phap xu ly hanh chinh, 
neu trong thoi han 02 nam, ke tir ngay chap hanh 
xong quyet dinh ap dung bien phap xii iy hanh chinh 
hoac 01 nam ke tit ngay h6t thdi hieu thi hanh quyet 
dinh ap dung bien phap xir ly hanh chinh ma khong 
tai pham thi dugc coi la chua bi ap dung bien phap 
xu ly hanh chinh. 
Dieu 137. Thai han dugc coi la chua bi xu ly vi 
pham hanh chinh doi vai nguoi chua thanh men 
1. Nguai chua thanh nien dugc coi la chua bi xii phat 
vi pham hanh chinh neu trong thai han 06 thang, ke 
tir ngay chip hanh xong quyet dinh xii phat hoac tir 
ngay hSt thai hieu thi hanh quyet dinh xii phat ma 
khong tai pham. 
2. Nguai chua thanh nien bj ap dung bien phap xii ly 
hanh chinh niu trong thai han 01 nam, ke nj ngay 
chap hanh xong quySt dinh xu ly hoac tir ngay hit 
thai hi?u thi hanh quyit djnh xii ly ma khong tai 
pham thi dugc coi la chua bi ap dung bien phap xii ly 
hanh chinh. 

- Da hi kit an vi tdi ndy hoac ve mdt 
eac tgi dugc quy dinh tai Diiu 168, 169, 
170, 171, 172, 174, 175 va 290 cua Bg luat 
nay chua dugc xda dn tich ma cdn vi pham. 

Niu ngudi 17 mdi trdm cdp 200 ngan 
ddng hi xu phat hdnh chinh ma tiip tuc trdm 
cdp tai san dudi 2 trieu ddng khi thdi ban xu 
phat hanh ehinh chua hit thi bi coi la pham 
tgi trdm cdp tdi sdn. Cdn niu ngudi 17 tudi 
trdm edp 3 trieu ddng, bi kit an theo khoan 
1 Diiu 173 thi trudng hgp nay khdng cd an 
tich, sau khi chip hdnh xong hinh phat tiep 
tuc thuc hien hdnh vi trdm edp tdi sdn dudi 
2 trieu ddng thi lai khdng bi coi Id pham tgi. 
Nhu vdy Id bdt hgp ly. 

Vi vdy, de ddm bao tinh cdng bang cho 
ngudi pham tdi ciing nhu cd su phu hgp 
giUa viec xu ly hdnh chinh vd xu ly hinh su, 
tac gia ki§n nghi bd cdc trudng hgp khdng 
cd dn tich ddi vdi ngudi dudi 18 tudi pham 
tgi quy dinh diem a, b khodn 1 Dieu 107 
BLHS nam 2015. 

Thu hai, BLHS ndm 2015 chua cd quy 
dinh ve xda dn tich trong trudng hap dgc 
biet doi vdi ngudi tir dit 16 tudi den dudi 18 
tudi bi ket dn 

Xda dn tich trong trudng hgp ddc biet la 
xda an tich do tda an quySt dinh, nhung d 
thdi diem sdm han khi thda man ede diiu 
kien dac biet. Quy dinh ndy nhdm khuyin 
khich ngudi bi ket dn cdi tao tot, lap cdng di 
sdm dugc xda an tich. Diiu 72 BLHS nam 
2015 quy dinh ngudi hi kit an phdi dam bdo 
dugc it nhat mdt phdn ba thdi han quy dinh 
tai khodn 2 Diiu 70 vd khodn 2 Diiu 71 cua 
Bg luat ndy thi mdi cd the dugc xda dn tich 
trong trudng hgp dac biet. Diiu 72 khdng 
hi di cap den viec xda dn tich ddi vdi ngudi 
dudi 18 tudi trong trudng hgp dac biet. 
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Ben canh do, trong quy dinh rieng ve 

xda dn tich ddi vdi ngudi tu du 16 tudi den 

dudi 18 tudi tai Diiu 107 ciing khdng b i d i 

cap. Vi vdy, tdc gia kien nghi nen sua ddi 

quy dinh tai Dieu 72 nhu sau: 

Dieu 72. Xda dn tich trong truang 

hpp dgc biet 

Trong trudng hpp ngudi bi kit dn cd 

nhihig bieu hien tiin bd ro ret vd da lap 

cdng, duac ca quan, td chirc nai ngudi do 

cong tdc hogc chinh quyin dia phuang nai 

ngudi do cu tru di nghi, thi Tda dn quyit 

dinh viec xda dn tich niu ngudi dd dd bdo 

dam duac it nhdt mot phdn ba thdi hgn quy 

dinh tgi khodn 2 Dieu 70 vd khodn 2 Dieu 

71, khodn 2 Diiu 107 cua Bd lugt ndy 

Thu ba, BLHS ndm 2015 chua quy dinh 

vi trudng hpp xda dn tich trong trudng hpp 

phgm nhiiu tdi, trong do cd tdi thuc hiin 

khi du 16 tudi den dudi 18 tudi, cd tdi thuc 

hien khi dd du 18 tudi. 

BLHS nam 2015 da quy dinh them 

trudng hgp xda an tich trong trudng hgp 

pham nhiiu tdi, trong do c6 tgi thudc trudng 

hgp duong nhien xda an tich theo quyet 

dinh cua tda dn, cd tpi thude trudng hgp 

duong nhien xda an tich (khoan 3 Dieu 73) 

thi se cdn cd vdo thdi han xda dn tich trong 

trudng hgp xda dn tich theo quyet dinh cua 

tda dn de quyet dinh viec xoa an tich. Nhu 

vdy, CO thi thdy BLHS nam 2015 dang quy 

dinh theo hudng thdi han xda an tich trong 

trudng hgp pham nhieu tdi cdn phdi can cu 

vao hinh phat chung sau khi quyit dinh ehu 

khong xdc dinh theo tung tdi. 

Theo quan diSm cua tdc gid, viec xda an 

tich doi vdi ngudi tu du 16 tudi den dudi 18 

tudi pham nhieu tdi ciing cdn phdi dua vao 

hinh phat chung sau khi da tdng hgp. 

Nhung, thdi han xda an tich ndy se tinh theo 

thai han cua ngudi dudi 18 tudi hay la 

trudng hgp du 18 tudi trd len vi niu tinh 

theo trudng hgp chua du 18 tudi se cd lgi 

cho ngudi pham tdi. 

Viec tinh thdi ban xda an tich theo 

nhdm dp tudi ndo theo tac gid nen dya vao 

tinh chdt nguy hiem cua hdnh vi pham tdi 

phdn dnh thdng qua hinh phat chinh dugc 

dp dung. Vi vay, vi^c so sdnh hinh phat 

chinh dugc tda an dp dung trong tung nhdm 

do tudi se la ca sd de xdc dinh thdi han xda 

an tich. Ddy cdng chinh la tiSu chi md 

BLHS nam 2015 su dung de tdng hinh phat 

trong trudng hgp pham nhieu tgi hay 

trudng hgp cd nhieu bdn an ddi vdi ngudi 

dudi 18 tudi tai Diiu 103, Diiu 104. Cy 

thi, nen bd sung them vao Dieu 107 BLHS 

nam 2015 nhu sau: 

3. Doi vdi ngudi phgm nhieu tpi, cd tdi 

duac thuc hien khi du 16 tudi din dudi 18 

tudi, cd tpi duac thuc hien khi du 18 tudi vd 

deu thudc truang hap cd dn tich thi: 

a. Niu mice hinh phgt tda dn tuyin ddi 

vdi tpi thuc Men khi ngudi dd du 16 tudi 

din dudi 18 tudi ndng han hodc bdng v&i 

muc hinh phgt toa tuyin ddi vdi tpi thuc 

hien khi dii 18 tudi thi thdi hgn xda dn tich 

se tinh theo khodn 2 dieu ndy; 

b. Niu muc hinh phgt tda dn tuyin ddi 

vdi tpi thuc hiin khi du 18 tudi nang han 

mire hinh phgt tda dn tuyen ddi v&i toi thuc 

hiin khi dii 16 tudi din dudi 18 tuoi thi thdi 

hgn xda dn tich duac tinh theo khodn 2 

Diiu 70 ciia Bd ludt ndy ". 
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