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Torn tat: Phdp lugt ve uu ddi cdc nghia vu tdi chinh, dgc biet la hinh thuc uu ddi 
thue thu nhdp doanh nghiep khdng chi Id mot phdn quan trpng trong tdng thi cita chinh 
sdch khuyen khich ddu tu d Viet Nam, md cdn cd y nghia ddi vdi viec thu hut nguon vdn 
tu nhdn ddu tuphdt trien linh vuc ndng nghiep. Bdi viet de cap nhUng hgn che, bdt cap 
cua quy dinh phdp lugt ve uu ddi thue thu nhdp doanh nghiep trong linh vuc ddu tu ndng 
nghiep vd de xudt mpt sd gidi phdp nhdm hodn thien quy dinh phdp ludt vi linh vuc ndy. 

Abstract: The law on preferential financial obligations, especially in the form of 
corporate income tax incentives, is an important part not only of the overarching 
investment policy of Vietnam but also for attracting private capital to invest in 
agricultural sector. The article makes mention of limitations and shortcomings of legal 
provisions on corporate income tax incentives for agricultural investment, and thereby 
certain solutions are proposed to improve the legal regulations in the field. 

1. Dat van dg 
LTU dai thue dugc hieu la hinh thue uu 

ddi md mdt qude gia, mpt viing lanh thd 
ddnh nhihig dieu kien, nhiing quyen Igi dac 
biet ve thue eho cae td chuc vd cd nhdn nop 
thul khi dap ung duge nhiing dieu kien nhdt 
dinh cua chinh sdch uu dai'. Cd the thdy, 
dilm chung nhdt cua uu dai thue la tao ra 
mdt Igi thi so sdnh ve Igi ich cho ddi tugng 
nop thul khi dap ung dugc nhihig yen cdu 
nhdt dinh so vdi nhiing ddi tugng khac ciing 
tham gia vdo cdc hoat dpng dau tu kinh 
doanh. Cung nhu nhihig qude gia khdc tren 
the gidi trong cudc canh tranh thu hut vdn 
ddu tu, myc tieu dp dyng chinh sdch uu dai 
thue d Viet Nam la nhdm khuyen khich cdc 

' Tmong Dai hoc Dong Thap. 
' Xem them: Ly PhuoTig Duyen va Nguyin Thi 
Thuong Huyen, Uu dai thue - gidi phdp tdi chinh hd 
tra, phdt triin doanh nghiep vita vd nhd. Tap chi 
Nghien cuu lap phap, s6 13 (221), nam 2012, tr.77. 

hoat ddng ddu tu theo dinh hudng "uu tien" 
cua Nha nude. Trai qua hon ba thdp ky thyc 
hien dudng loi ddi mdi, cung vdi cdc bien 
phap kinh te khac, chinh sach uu dai thue, 
trong do cd uu dai thue thu nhdp doanh 
nghiep (TNDN) da gdp phdn quan trpng 
trong viec tang cudng tinh hdp dan cua mdi 
tmdng ddu tu trong nude, tao ra cac ddng 
luc thuc ddy boat ddng ddu tu, kinh doanh 
phdt trien, ddy manh xudt khdu vd thuc ddy 
tang tradng kinh tl ddt nudc^. Mac du vdy, 
cdc quy dinh ve uu dai thue TNDN thdi 
gian qua cdn tdn tai nhung ban che lam phdt 
sinh vudng mdc trong thyc tien dp dyng. Tu 
dd, ddt ra yeu cdu cdc nha lap phdp cdn phdi 
tiip tuc nghien emi, dieu chinh nhihig quy 
dinh nay cho phu hgp vdi bdi cdnh mdi. 

^ Xem them: Tmong Ba TuSn, Chinh sdch uu dai 
thui thu nhap doanh nghiep cua Viet Nam: Nhiing 
vdn di ddt ra vd dinh hudng cdi cdch, l^p chi Kinh 
ti tai chinh Vi6t Nam, s6 01, thang 2, nam 2017, 
tr.57. 
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2. Nhihig bit c|p cua quy dinh ve iru 
dai thue thu nhap doanh nghiSp trong 
linh vuc dau tir nong nghif p 

Nhin ehung, cdc quy dinh trong chinh 
sdch uu dai vl thul TNDN cua Viet Nam 
thdi gian qua da cd nhihig budc dot phd 
dang kl nhu: Quy dinh md rdng cdc ngdnh, 
nghe dupe uu dai, md rdng ddi tugng dy an 
dugc hudng uu dai, ha muc thue sudt phd 
thdng... Qua do, gdp phdn tao ra mdi 
tradng ddu tu thudn lpi nhdm thu hut vdn 
ddu tu trong vd ngodi nude, thuc ddy doanh 
nghiep md rpng sdn xudt kinh doanh va tang 
eudng xudt khdu. Tuy nhien, khi phdn tich 
va ddnh gia ve hieu qud cua cdc hinh thuc 
uu dai thue TNDN d Viet Nam ndi chung, 
trong dd cd uu dai ddu tu trong linh vyc 
ndng nghiep da cho thdy mpt sd vdn de cdn 
tdn tai trong quy dinh cua phap ludt. 

2.1. Vi phgm vi dp dung uu ddi thui 
thu nhap doanh nghiep doi vdi du dn dau 
tu trong linh vuc ndng nghiep 

Theo quy dinh tai Dieu 15 vd diem e 
khoan 1 Dilu 16 cua Luat Dau tu nam 2014, 
dy dn ddu tu thudc danh myc nganh, nghe 
ndng nghiep tai Phu lyc I ban hdnh kem 
theo Nghi dinh sd 118/2015/ND-CP duge 
dp dyng cae hinh thuc uu dai ddu tu ve thue 
TNDN; thue nhdp khdu; tien thue ddt, tien 
su dyng ddt, thue su dyng ddt. Tuy nhien, 
tren thyc tl, nhiiu dy an ddu tu ndng nghiep 
khdng duge hudng uu dai thul TNDN theo 
quy dinh tren. Nguyen nhdn ddn den bdt cap 
nay la do viec xdc dinh ddi tugng uu dai ddu 
tu ndng nghiep giiia Ludt Ddu tu nam 2014 
va Ludt Thul TNDN hien hanh chua thdng 
nhdt. Cy thi, khi ddi chieu quy dinh tai 
dilm d khodn 2, khodn 3 Dieu 15 cua Vdn 
bdn hgp nhdt sd 12A/BHN-BTC ndm 2015 
vdi quy dinh cua Ludt Ddu tu ndm 2014 

nhan thdy, nhiiu ngdnh, nghe ndng nghiep 
thude ddi tugng dugc hudng uu dai ddu tu 
vdi hinh thdc uu dai thul TNDN, nhung cdn 
cd vdo Ludt Thul TNDN thi khdng dugc uu 
dai. Mac du viec dp dyng tung hinh thuc uu 
dai cu the ddi vdi dy dn ddu tu trong linh 
vyc ndng nghiep dugc thyc hien theo quy 
dinh cua cdc vdn bdn quy pham phdp ludt cd 
lien quan, nhung vdi cdch quy dinh cua hai 
van bdn tren ddn den sy chua thdng nhdt 
trong quy dinh cua phdp ludt. Dieu nay dnh 
hudng tryc tiep den quyen, lpi ich hgp phdp 
cua nhd ddu tu vd gdy khd khan cho co quan 
thdm quyen khi dp dyng ludt. 

2.2. Ve diiu kiin dp dung uu ddi thui 
thu nhap doanh nghiep 

So vdi cdc quy dinh tmdc ddy, quy dinh 
ve dieu kien dp dung uu dai thue TNDN 
hien hdnh^ da dugc hudng ddn khd chi tiet 
nham tao ca sd phdp ly trong viec qudn ly 
ngudn thu ngdn sdch nhd nude, ddm bdo 
viee dp dung uu dai dugc hieu qud, cdng 
khai vd phdt huy tdt vai trd cua chinh sdch 
khuyen khich ddu tu vdo linh vyc ndng 
nghiep. Ben canh nhung diem tien bp so vdi 
quy dinh trade ddy, quy dinh ve dilu ki$n 
ap dyng uu dai thuS TNDN hien hdnh cdn 
tdn tai nhihig ban che sau: 

Mdt la, vudng mdc trong quy dinh ve 
diiu kien dp dung uu dai thui TNDN do ddp 
img dieu kiin vi linh vuc uu ddi ddu tu tgi 
khodn 4 Dieu 18 cua Vdn bdn hgp nhdt sd 
04/VBHN-VPQH nam 2013 hgp nhdt Lugt 
thui TNDN 

^ Dik 18 Van ban hop nh5t s6 04/VBHN-VPQP 
nam 2013 h ^ nhSt Luat Thu6 TNDN; Didu 18 VSn 
ban hap nhit s6 26/VBHN-BTC nam 2015 huang 
din thi hanh Nghi dinh s6 2t8/2013/ND-CP ngay 
26/12/2013 cua Chinh phii quy dinh va huang dSn 
thi hanh Luat Thu6 TNDN. 
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Nhdm hudng ddn cu thi quy dinh ddi 
vdi dilu kian dp dung uu dai thul TNDN 
theo Dieu 18 cua Van bdn hgp nhdt sd 
04A^BHN-VPQH nam 2013 hgp nhdt Luat 
Thul TNDN, Bp Tai chinh da ban hdnh Vdn 
bdn hgp nhdt sd 26/VBHN-BTC ngay 
14/09/2015 cua Bd Tdi chinh hudng dan thi 
hanh Nghi dinh sd 218/2013/ND-CP ngdy 
26/12/2013 cua Chinh phu quy dinh vd 
hudng ddn thi hdnh Luat Thul TNDN hgp 
nhdt tu cae thdng tu: Thdng tu sd 
78/2014/TT-BTC ngdy 18/06/2014 cua Bd 
Tdi chinh; Thdng tu sd 119/2014/TT-BTC 
ngdy 25/08/2014 cua Bd Tdi chinh; Thdng 
tu sd 151/2014/rT-BTC ngay 10/10/2014 
cua Bd Tai chinh va Thdng tu sd 
96/2015/rT-BTC ngdy 22/06/2015 cua Bd 
Tai chinh (sau ddy ggi tat la Van bdn hgp 
nhdt sd 26/VBHN-BTC nam 2015 hudng 
ddn thi hanh Nghi dinh sd 218/2013/ND-CP 
ngay 26/12/2013 cua Chinh phu quy dinh vd 
hudng dan thi hanh Ludt Thue TNDN) quy 
dinh chi ti8t mdt sd dieu kien dp dyng uu 
dai thue TNDN khdc nhu: "Doanh nghiep 
cd du dn ddu tu dugc hudng uu ddi thue 
TNDN do ddp ung diiu kien ve ITnh vuc uu 
ddi ddu tu thi cdc khodn thu nhdp tie linh 
vuc uu ddi ddu tuvd cdc khodn thu nhdp 
nhu thanh ly phe lieu, phi phdm cua sdn 
phdm thupc linh vue dugc leu ddi ddu tu, 
ehinh lech ty gid lien quan true tiep din 
doanh thu, chi phi cua linh vuc dugc uu ddi, 
lai tien gui ngdn hdng khdng ky hgn, cdc 
khodn thu nhdp cd lien quan true tiip khdc 
eung dugc hudng uu ddi thue TNDNT'"^. Quy 
dinh ndy thi hien ro thien chi trong cam ket 

ve uu dai rad Nha nude ddnh cho nha ddu 
tu, nhung trSn thyc te viec xde dinh "cdc 
khodn thu nhdp co lien quan true tiip khdc'"' 
chua dugc quy dinh cu the trong cdc van 
ban quy pham phdp ludt hudng ddn Ludt 
Thul TNDN. v l van dl ndy, Ong Nguyin 
Van Phyng - Phd Vu tradng Vy chinh saeh 
thue (Bp Tdi chinh) lo ngai neu dimg cum 
tu "cdc khodn thu nhdp cd lien quan true 
tiip khdc se gdy khd khdn trong viec xdc 
dinh cdc khodn thu nhdp dugc miin thue"^. 
Mae du, ngudi viet ddng tmh vdi quan diem 
quy dinh theo hudng md rdng nay nhdm 
tang pham vi ap dyng uu dai thue TNDN 
ddi vdi nhd ddu tu ndng nghiep. Tuy nhien, 
nhu the ndo Id "khodn thu nhdp cd lien quan 
tryc tiep khde" vd cdch thuc xdc dinh tinh 
cd liSn quan tryc tiep thi chua cd quy dinh 
trong cdc van ban quy pham phdp ludt ve 
thul TNDN. Bdi le, theo quy dinh eua Ludt 
Thul TNDN, doanh nghiep phdi ty can eu 
vdo quy dinh cua phdp ludt de xdc dinh thu 
nhdp ndo duge mien thue khi thue hien thu 
tyc mien thu£. 

Hai Id, vuang mdc trong quy dinh vi 
diiu kien dp dung uu ddi thui TNDN ddi vdi 
dif dn ddu tu ma rdng tgi khodn 6 Dieu 18 
cita Vdn bdn hgp nhdt sd 26/VBHN-BTC 
ndm 2015 

So vdi quy dinh trade ddy, Ludt ThuS 
TNDN hien hdnh da dp dung uu dai thue 
TNDN ddi vdi cd dy dn ddu tu md rdng .̂ 
Ddy Id mdt quy dinh mdi dupe bd sung, ddp 
ung yeu cdu thuc tien vd khuyen khich nhd 
ddu tu md rpng quy md sdn xudt, kinh 

'' Diem a khoan 4 Dieu 18 Van ban hpp nhat so 
26/VBHN-BTC nam 2015 hop nhSt Thong tu huong 
din thi hanh Nghi dinh s6 218/2013/ND-CP ngay 
26/12/2013 ciia Chinh phii quy djnh va hudng din 
thi hanh Luat Thul TNDN. 

^ Nguyin Van Phung, Uu dai thui thu nhdp doanh 
nghiep- Mdt sd van di ddt ra. Tap chi Tai chinh, so 
04, nam 2013, tr.l 12. 
^ Di6u 18 Van ban hop nhdt s6 04/VBHN-VPQH 
nam 2013 hop nhit Luat Thul TNDN. 
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2. Nhrnig bat cap cua quy dinh vl ini 
dai thue thu nhap doanh nghiep trong 
ITnh vurc d^u tir nong nghifp 

Nhin chung, cdc quy dinh trong chinh 
sdch uu dai vl thul TNDN cua Viet Nam 
thdi gian qua da ed nhiing budc dot phd 
ddng ke nhu: Quy dinh md rdng cac ngdnh, 
nghe dupe uu dai, md rdng ddi tugng dy dn 
dugc hudng uu ddi, ha muc thul sudt phd 
thdng... Qua dd, gdp phdn tao ra mdi 
tmdng ddu tu thudn Igi nhdm thu hut vdn 
ddu tu trong vd ngodi nude, thuc ddy doanh 
nghiep md rdng san xudt kinh doanh vd tang 
eudng xudt khdu. Tuy nhien, khi phdn tich 
va danh gid ve hieu qua cua cdc hinh thuc 
uu dai thul TNDN d Viet Nam ndi chung, 
trong do ed uu dai ddu tu trong linh vyc 
ndng nghiep da cho thay mdt sd vdn de cdn 
tdn tai trong quy dinh cua phdp ludt. 

2.1. Vi pham vi dp dung uu ddi thui 
thu nhap doanh nghiep ddi vdi du dn ddu 
tu trong linh vyc nong nghiep 

Theo quy djnh tai Dieu 15 va dilm e 
khodn 1 Dieu 16 cua Ludt Ddu tu nam 2014, 
dy dn ddu tu thugc danh myc nganh, nghi 
ndng nghiep tai Phy luc I ban hdnh kem 
theo Nghi dinh sd 118/2015/ND-CP dugc 
dp dung cac hinh thuc uu ddi ddu tu vl thul 
TNDN; thue nhdp khdu; tiln thue ddt, tiln 
sd dung ddt, thul su dung ddt. Tuy nhien, 
tren thyc te, nhieu dy dn ddu tu ndng nghiep 
khdng duoc hudng uu dai thul TNDN theo 
quy dinh trSn. Nguyen nhdn ddn din bdt cap 
nay Id do viec xdc dinh ddi tugng uu dai ddu 
tu ndng nghiep giua Ludt Ddu tu ndm 2014 
vd Ludt Thul TNDN hien hdnh chua thdng 
nhdt. Cu the, khi ddi chilu quy dinh tai 
diem d khodn 2, khodn 3 Dilu 15 eua Van 
ban hgp nhdt sd 12/VBHN-BTC nam 2015 
vdi quy dinh cua Ludt Dau tu ndm 2014 

nhfin thdy, nhiiu ngdnh, nghe ndng nghiep 
thupc ddi tugng dugc hudng uu ddi ddu tu 
vdi hmh thuc uu ddi thul TNDN, nhung can 
cu vdo Ludt Thul TNDN thi khdng dugc uu 
dai. Mac du vi6c dp dyng tung hinh thdc uu 
dai cu thi ddi vdi dy dn ddu tu trong linh 
vyc ndng nghiep dugc thyc hien theo quy 
dinh eua cdc van bdn quy pham phdp ludt cd 
lien quan, nhung vdi cdch quy dinh cua hai 
van ban tren ddn din sy chua thdng nhdt 
trong quy dinh ciia phdp ludt. Dilu nay dnh 
hudng tryc tiip din quyin, Igi ich hgp phdp 
cua nha ddu tu va gay kho khan cho ca quan 
tham quyen khi ap dung ludt. 

2.2. Vi diiu kiin dp dung uu ddi thue 
thu nhap doanh nghiep 

So vdi cdc quy dinh trade ddy, quy dinh 
ve dieu kien dp dung im ddi thue TNDN 
hign hanh^ da dugc hudng ddn khd chi tiet 
nhdm tao co sd phdp ly trong viec quan ly 
ngudn thu ngdn sdch nhd nude, dam bdo 
vigc dp dung uu dai dugc hieu qud, cdng 
khai vd phdt huy tdt vai trd cua chinh sdch 
khuyen khich ddu tu vdo linh vyc ndng 
nghiep. Ben canh nhung diem tien bd so vdi 
quy dinh trade ddy, quy dinh ve dieu kien 
dp dung uu dai thue TNDN hien hanh cdn 
tdn tai nhihig han che sau: 

Mot la, vudmg mdc trong quy dinh ve 
diiu kien dp dung uu ddi thui TNDN do ddp 
ung dieu kiin vi ITnh vuc uu ddi ddu tu tgi 
khodn 4 Diiu 18 cua Vdn bdn hgp nhdt so 
04/VBHN-VPQH ndm 2013 hgp nhat Ludt 
thui TNDN 

^ Dik 18 Van ban hop nhit s6 04/VBHN-VPQP 
nam 2013 hgp nhit Luat Thu€ TNDN; Bika 18 Van 
ban hop nhit sa 26/VBHN-BTC nam 2015 huong 
din thi hanh Nghi dinh s6 218/2013/ND-CP ngay 
26/12/2013 cua Chinh phii quy dinh va huong din 
thi hanh Luat Thug TNDN. 
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Nham budng ddn eu thi quy dinh ddi 
vdi dilu kien dp dung uu ddi thul TNDN 
theo DiSu 18 eua Van ban hgp nhdt sd 
04/VBHN-VPQH nam 2013 hgp nhdt Ludt 
Thul TNDN, Bd Tai chinh da ban hdnh Van 
bdn hgp nhdt sd 26/VBHN-BTC ngay 
14/09/2015 eua Bd Tdi chinh hudng ddn thi 
hdnh Nghi dinh sd 218/2013/ND-CP ngay 
26/12/2013 cua Chinh phu quy djnh vd 
hudng dan thi hdnh Ludt Thue TNDN hgp 
nhdt tu cae thdng tu: Thdng tu sd 
78/2014/rT-BTC ngay 18/06/2014 cua Bd 
Tdi ehinh; Thdng tir sd 119/2014/TT-BTC 
ngay 25/08/2014 cua Bd Tdi chmh; Thdng 
til sd 151/2014/TT-BTC ngdy 10/10/2014 
cua Bp Tai chinh vd Thdng tu sd 
96/2015/TT-BTC ngay 22/06/2015 cua Bp 
Tdi chinh (sau day gpi tdt la Vdn ban hgp 
nhdt sd 26/VBHN-BTC nam 2015 hudng 
ddn thi hdnh Nghi dinh sd 218/2013/ND-CP 
ngdy 26/12/2013 cua Chinh phu quy dinh vd 
hudng ddn thi hanh Ludt Thue TNDN) quy 
dinh ehi tilt mpt sd dieu kien dp dyng uu 
dai thul TNDN khdc nhu: "Doanh nghiep 
cd du dn ddu tu dugc hudng uu dai thui 
TNDN do ddp ung dieu kien ve ITnh vuc leu 
dai ddu tu thi cdc khodn thu nhdp tie linh 
vuc leu ddi ddu tuvd cdc khodn thu nhdp 
nhu thanh ly phi lieu, phe phdm cita sdn 
phdm thudc ITnh vuc dugc uu ddi ddu tu, 
chenh lich ty gid lien quan true tiip din 
doanh thu, chi phi cua linh vuc dugc uu ddi, 
lai tiin gui ngdn hdng khdng ky hgn, cdc 
khodn thu nhdp cd liin quan tnic tiip khdc 
cung dugc hudng uu ddi thui TNDN"*. Quy 
dinh ndy thi hien rd thi6n chi trong cam ket 

ve uu dai md Nha nude ddnh cho nhd ddu 
tu, nhung tiren thuc tl viec xac dinh ''cdc 
khodn thu nhdp ed liin quan true tiip khdc" 
chua dugc quy dinh cu thi trong ede vdn 
ban quy pham phap ludt hudng ddn Ludt 
Thue TNDN. Vl vdn dl nay, Ong Nguyen 
Van Phyng - Phd Vy tradng Vu chinh sach 
thue (Bd Tai chinh) lo ngai neu dung cym 
tu "cdc khodn thu nhdp cd lien quan true 
tiep khdc se gdy khd khdn trong viec xdc 
dinh cdc khodn thu nhdp duge mien thue"^. 
Mac du, ngudi viet ddng tinh vdi quan diem 
quy dinh theo hudng md rdng ndy nham 
tang pham vi dp dung mi dai thue TNDN 
ddi vdi nhd ddu tu ndng nghiep. Tuy nhien, 
nhu the ndo la "khoan thu nhdp cd lien quan 
tryc tiep khde" vd each thuc xdc dinh tinh 
cd lien quan tryc tiep thi chua c6 quy dinh 
trong cdc van ban quy pham phdp ludt ve 
thul TNDN. Bdi le, theo quy dinh eua Ludt 
Thul TNDN, doanh nghiep phai ty can eu 
vdo quy dinh cua phdp luat de xdc dinh thu 
nhdp nao dugc mien thue khi thye hien thu 
tuc mien thue. 

Hai la, vudng mdc trong quy dinh vi 
diiu kien dp dung uu ddi thui TNDN ddi vdi 
du dn ddu tu md rpng tgi khodn 6 Dieu 18 
cua Vdn bdn hgp nhdt sd 26/VBHN-BTC 
ndm 2015 

So vdi quy dinh trade day, Ludt Thue 
TNDN hien hanh da ap dung uu dai tiiul 
TNDN ddi vdi cd dy dn ddu tu md rdng .̂ 
Ddy Id mpt quy dinh mdi dugc bd sung, ddp 
ling yen cdu thyc tiln vd khuyin khich nha 
ddu tu md rdng quy md sdn xudt, kmh 

" Diem a khoan 4 Dieu 18 Van ban hop nhat so 
26/VBHN-BTC nam 2015 ĥ rp nhit Thong tu hucmg 
din thi hanh Nghj dinh s6 218/2013/ND-CP ngay 
26/12/2013 ciia Chinh phii quy dinh va huong din 
thi hinh LuSt Thul TNDN. 

^ Nguygn Van Phung, Uu ddi thue thu nhdp doanh 
nghiip- Mot sd vdn di dgt ra, Tap chi Tai chinh, si 
04, nam 2013, tr.l 12. 
^ DiSu 18 van ban h(?p nhit s6 04/VBHN-VPQH 
nam 2013 hap nhit Luat Thue TNDN. 
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doanh. Tuy nhien, quy dinh vl dilu kien xde 
dinh dy an ddu tij md rdng dl dugc hudng 
uu ddi thul TNDN cdn tdn tai bdt cap vd 
vudng mic trong qua binh thyc thi. Cy thi, 
tai khodn 6 Dilu 18 cda Van bdn hgp nhdt 
sd 26/VBHN-BTC nam 2015 hudng ddn thi 
hanh Nghi dinh sd 218/2013/ND-CP ngay 
26/12/2013 cua Chinh phu quy dinh vd 
hudng ddn thi hanh Ludt Thul TNDN, quy 
dmh chi nhung dy an ddu tu md rdng quy 
md sdn xuat, ndng eao cdng sudt, ddi mdi 
cdng nghe sdn xudt thude linh vyc hoac dia 
ban uu dai thul TNDN theo quy dinh cua 
Ludt Thul TNDN niu ddp ling mot tirong ba 
tieu chi theo quy dinh tai dilm a khoan 6 
Dieu 18 cua Van ban hgp nhdt sd 
26/VBHN-BTC nam 2015 hudng ddn thi 
hanh Nghi dinh sd 218/2013/ND-CP ngdy 
26/12/2013 cua Chinh phu quy dinh va 
hudng ddn thi hanh Ludt Thue TNDN mdi 
thupc dien hudng uu dai la dy dn ddu tu md 
rdng. Nhu vdy, vdi cdch xdc dinh "dy dn ddu 
tu md rdng" theo quy dinh cua Ludt Thue 
TNDN 1dm phdt sinh hai vdn de la: (i) Pham 
vi xde dinh dy dn ndo Id dy dn ddu tu md 
rpng bi thu hep ban so vdi Ludt Ddu tu nam 
2014, (ii) Cach hieu ve khdi niem du dn ddu 
tu md rpng giua quy dinh cua Ludt Dau tu 
nam 2014 vd Luat Thul TNDN Id chua 
thdng nhdt. Ddng thdi, tieu chi xdc dinh 
"linh vyc uu dai thue TNDN" va "dia ban 
duge uu dai thul TNDN" dugc neu tai diem 
a khoan 6 Dilu 18 cua Van bdn hgp nhdt sd 
26/VBHN-BTC nam 2015 cdn tdn tai hai 
vdn dl: (i) Viec xdc dinh "Imh vyc uu dai 
thul TNDN" cua dy dn ddu tu md rdng theo 
quy dinh vua neu chua cu the, rd rang h-ong 
qud trinh dp dyng ludt. Nguyen nhdn ddn 
din bdt cap nay la do cac van bdn hudng ddn 
Ludt Thul TNDN hien hdnh khdng quy dinh 

cy thd danh muc ede ngdnh, nghe hay linh 
vyc iru dai dau tu theo quy dinh trSn; (ii) 
Quy dinh "dia bdn dugc uu dai thue TNDN" 
tai dilm a khodn 6 Dilu 18 cua Van bdn hgp 
nhdt sd 26/VBHN-BTC nam 2015 dugc xde 
dinh dya theo danh mye dia ban ed dieu kien 
kinh tl - xa hdi ddc biet khd khan hoac dia 
bdn cd dilu kien kinh tl - xd hdi khd khan 
ban hdnh kem theo Van ban hop nhdt sd 
12/VBtIN-BTC nam 2015 nhu hien nay la 
chua hgp ly vd chua thdng nhdt. Bdi le, Ludt 
Ddu tu nam 2014 Id vdn bdn quy pham phdp 
ludt nen tdng va quy dinh chung ve eac hinh 
thue uu dai ddu tu, nhung khi dp dyng thi 
khdng can cu vao quy dinh nay. Mat khde, 
danh myc dia ban cd dieu kiSn kinh te - xa 
hpi ddc biet khd khan hodc dia ban cd dieu 
kien kinh te - xa hgi khd khan cua Ludt Thue 
TNDN hien hdnh edn chdng cheo dan den 
ehua thdng vdi danh myc dugc quy dinh eua 
Ludt Ddu tu. 

2.3. Ve phgm vi cdc thu nhap dugc 
mien thui thu nhap doanh nghiep 

Ben canh mat tich cyc cua quy dinh md 
rpng pham vi thu nhdp dugc mien thue va 
ddi tugng nhd ddu tu dugc miin thue 
TNDN, trong bdi cdnh thyc hien "De an tdi 
CO cdu nganh ndng nghiep theo hudng ndng 
cao gid tri gia tang va phdt trien ben vung", 
cd the thdy vi^c dp dyng quy dinh nay tren 
thyc te cdn nhihig ban che nhdt dinh. Bdi le, 
chi cd thu nhdp cua mdt sd nganh, nghe 
ndng nghiSp dugc liet ke tai Dilu 4 cua Van 
bdn hgp nhdt s6 04/VBHN-VPQH ndm 
2013 vd thyc hien d dia ban ed dieu kipn 
kinh tl - xa hdi dac biet khd khan mdi thudc 
tradng hgp dugc mien thue TNDN theo quy 
dinh vl uu ddi ddu tu ttong linh vyc ndng 
nghiep. Nhu vdy, tieu chi xdc dinh thu nhdp 
cua doanh nghiep ddu tu ndng nghiSp dugc 
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miin thul TNDN phdi thda man cd dilu 
kidn ye tieu chi ngdnh, nghi ddu tir vd dia 
ban ddu tir. Ddng thdi, ede khodn thu nhdp 
nay edn phdi ddp ung dilu kien "vi ty le gid 
tri nguyin vdt lieu Id ndng sdn, thiiy sdn 
trin chi phi sdn xudt hdng hda, sdn phdm tie 
30% trd len vd sdn phdm, hdng hda tie chi 
biin ndng sdn, thuy sdn khong thupc dien 
chiu thue tieu thu dgc biet"'^. Ngoai ra, 
doanh nghiep edn phdi xudt yinh nhihig loai 
gidy td nao de duge xem Id can cd chiing 
minh viec xdc dinh ty le theo quy dinh tren 
la diing. Bdi le, hien nay, chua cd van ban 
hudng dan va quy dinh cu thi viec xac dinh 
"vi ty le gid tri nguyin vat lieu la ndng sdn, 
thuy sdn trin chi phi sdn xudt hdng hoa, sdn 
phdm tie 30% trd len vd sdn pham, hdng 
hda tie che Men ndng sdn, thuy sdn khdng 
thupc dien chiu thui tieu thu dgc biet' la do 
doanh nghiep ty xde dinh hay eo quan cd 
thdm quyin xac dinh. Nhu vdy, tren thyc tl 
nhd dau tu ndng nghigp mudn dugc uu dai 
theo quy dinh nay Id rdt khd vi phai dap ung 
khd nhieu dieu kien va phdi xudt trinh cac 
gidy td chiing minh. Tu cdc phdn tich tren, 
cd the tihan thdy, quy dinh nay chua that sy 
phu hpp vdi tinh thdn chung eua ehinh sdch 
thu hut vdn ddu tu vdo linh vyc ndng nghiep 
hi^n nay. 

Mat khac, quy dinh xdc dinh tieu chi ve 
"dia ban cd dieu kien kinh te - xa hpi ddc 
biet khd khan" tai Dieu 4 cua Vdn ban hgp 
nhdt sd 04/VBHN-VPQH nam 2013 edn 
chua cy the, ro rang. Nghia Id, viec xdc dinh 
dia ban cd dieu kien kinh tl - xa hdi dac biet 
khd khan cua quy dinh tren la dya vdo danh 
myc dia bdn cd dieu ki6n kinh tl - xd hgi 

"̂  Khoan 1 Di6u 4 Van ban hgp nhit s6 12/VBHN-
BTC nam 2015 hop nhit Nghi dinh quy dinh chi ti6t 
vi huong din thi hanh Luat Thul TNDN. 

dac biet khd khan duge ban hdnh kem theo 
Van ban hgp nhdt sd 12/VBHN-BTC nam 
2015 hay theo danh muc tai Phu lyc II eua 
Nghi dinh sd 118/2015/ND-CP. Bdi le, 
trong quy dinh cua cdc van bdn quy pham 
phdp ludt vl thul TNDN, cd nhiiu dilu 
khodn quy dinh ve viee xdc dinh dia ban cd 
dieu kien kinh te - xa hdi ddc biet khd khan, 
dia bdn ed dieu kien kinh tl - xa hdi khd 
khan dugc hudng uu dai thul TNDN theo 
quy dinh cua phdp ludt thul TNDN, nhung 
ede dia ban nay khdng thing nhdt vdi danh 
muc dia ban cd dieu kien kinh te - xa hdi 
khd khan dugc uu dai ddu tu theo quy dinh 
cua Ludt Ddu tu da dugc phdn tich d phdn 
tren. Vd hien nay, cdc van bdn dudi ludt 
dieu chinh ve thul TNDN chua hudng ddn 
cu the quy dinh nay. Dieu do ddn din nhihig 
khd khdn trong qua trinh dp dung quy dinh 
phdp ludt eua co quan cd thdm quyin va dnh 
hudng dSn quyen Igi eua nhd ddu tu. 

2.4. Vi viec dp dung chung nhimg uu 
dai cdc ngdnh, nghe cua linh vyc dau tu 
khdc cho linh vuc dau tu nong nghiip vd 
vi muc thue sudt pho thdng lam can cu uu 
dai gidm thui sudt thue thu nhap doanh 
nghiep d Vi^t Nam 

La mdt trong cae linh vyc phdp luat cd 
lien quan tryc tiep den chinh sdch thu hiit 
vdn ddu tu vao ndng nghiep, cac uu dai theo 
quy dinh eua Ludt Thul TNDN nam 2008 
vd Ludt sda ddi mdt sd dieu cua Ludt Thue 
TNDN nam 2013 ed nhiiu ddi mdi vdi 
nhieu chinh sdch uu dai, khuyen khich 
doanh nghiep ddu tu phat triin. Theo danh 
gid cua nhieu nha nghien cuu, muc dp uu 
dai thue d Viet Nam hien hdnh Id khd cao vd 
da dang raiie thue sudt dp dung uu dai, cu 
thi la^ 10% ti-ong 15 nam, 20% ti-ong 10 

^ Pham, DM, Le, TM & Shukla GP (2011), Legal 
Framework for Tax Administration, Shukla, GP, 
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ndm (tii ngay 01/01/2016 dp dyng thul sudt 
17%), 10% trong sudt thdi gian hoat ddng 
dy an hay 15% ddi vdi mdt sd thu nhdp td 
boat ddng dau tu trong linh vyc ndng 
nghiep; mien thue 04 ndm vd gidm 50% sd 
thue TNDN phdi nop trong 09 nam tiep 
theo; cho phep chuyen Id (trong vdng 05 
ndm); hoan thue cho Igi nhuan tai ddu tu... 
Su thay ddi manh me nay da cd nhihig tdc 
ddng nhdt dinh den tinh hinh thu hiit vdn 
ddu tu vdo cdc ngdnh, linh vyc kinh te d 
Viet Nam ndi chung vd linh vyc ndng 
nghiep ndi rieng. 

Mac du vay, trong bdi cdnh thuc hien 
Nghi quyit sd 26-NQ/rW vl ndng nghiep, 
ndng ddn, ndng thdn^ vd "De dn tdi ca cdu 
nganh ndng nghiep theo hudng ndng cao gid 
tri gia tang va phat trien ben vihig" da ddt ra 
yeu cdu mdi trong chinh sdch uu dai thue 
TNDN d Viet Nam. Tren co sd phdn tich, 
ddnh gid higu qua cua chinh sdch ndy ddi 
vdi viee thu hut vdn ddu tu vao ndng 
nghiep, nhieu nha nghien eiiu eo bdn da chi 
ra hai vdn de edn tdn tai do la: 

Thie nhdt, theo TS. Dang Kim San: 
"Cdc quy dinh vi uu ddi thui TNDN hiin 
hdnh chi phii hgp vai doanh nghiip ddu tu 
kinh doanh trong linh khdc md chua thuc su 
phii hgp vdi cdc doanh nghiip ddu tu vdo 
ndng nghiep. Bdi le, ddc diim ciia ngdnh 
ndng nghiep Id thdi gian ddu tu ban ddu 
cao, chdm thu hdi vdn vd hieu sudt sinh lai 
thdp. Do dd, niu dp ditng nhieng uu ddi ndy 
cho linh vuc ndng nghiip thi chua tgo dugc 

Pham, DM, Engleschalk, M & Le TM (ed.). Tax 
Reform in Vietnam: Toward a More Efficient and 
Equitable Tax System, World Bank, Washington DC, 
2011, p. 36. 
' Nghi quyit s6 26-NQ/TW ngay 05/08/2008 cua 
Ban chip hanh Trung uang khoa X vk nong nghiep, 
nong dan va nong thon. 

diim hdp ddn ddi vdi nhd ddu tu, ddc biet Id 
ngudn vdn dau tu true tiip tie nude ngodi 
(FDI)"^^. 

Thic hai, Viet Nam tuy da cd nhihig 
budc thay ddi, gidm thul sudt thul TNDN 
xudng cdn 20% (tu ngdy 01/01/2016) tuang 
duong vdi mite trang binh hien nay cua cdc 
qude gia chdu A. Tuy nhien, neu so vdi 
nhieu qude gia, vimg lanh thd - noi ma co 
nhieu doanh nghiep FDI din ddu tu nhu 
Singapore, Hdng Kong, Dai Loan, Ma-eao, 
Thai Lan, thi vdi muc thul sudt thue TNDN 
20% cua Viet Nam nhu hifn nay la tuang 
ddi kha cao^'. Dilu ndy cd the tao ra dpng 
lyc thuc ddy cdc doanh nghi§p FDI ehuyen 
Igi nhuan cho cdng ty me d nude ngodi, 
thdng qua ca che chuyin gid̂ '̂̂ .̂ 

3. Mpt so kien nghi dinh hudng hoan 
thien quy dinh phdp ludt vl uu dai thu§ 
thu nhdp doanh nghiep trong linh vuc 
dau tu nong nghiip 

De gdp phdn khuyen khich vd thu hiit 
vdn ddu vao ndng nghiep trong bdi cdnh 
thye hien " D I dn tdi co cdu nganh ndng 

'" Van Lam, Khuyen khich ddu tu vdo ndng nghiep: 
Cdn thay ddi cdch lam chinh sdch, http://www. 
mof.gov.vn/webcenter/portal/vclvcstc/r/m/ttsk/dtn/tts 
kdtn_chitiet?dDocName=MOF158581&dID=79489 
&_afi-Loop=20494309225085489#!%40%40%3FdI 
D%3D79489%26_afrLoop%3D204943 09225085489 
%26dDocName%3DMOFI58581%26__adf.ctrl-state 
%3Dlczbr9s2nr_^4, truy cap ngay 10/01/2019, 
" NguySn Thi Lan Hucmg, Chinh sdch uu ddi thue 
ddi v&i hogt dgng ddu tu nude ngodi. Tap chi Tai 
chinh, ky 2, thang 04/2016, tr.43-44._ 
^̂  Xem them Le Xuan Trucmg, Chdng chuyin gid d 
Viet Nam - Tiep tgc hoan thien khung phdp ly vd cdc 
diiu kiin. Tap chi T î chhih, s6 04, nam 2012, 
tr.l28. 
'3 Nguyen Thi Lan, Qudn ly chdng chuyin gid: Kit 
qud budc dau, http://tapchitaichinh.vn/nghien-cuu-
trac-doi/trao-doi-binh-luan/quan-ly-chong-chuyen-
gia-ket-qua-buoc-dau-81175.html, truy c|p ngay 
10/12/2018. 
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nghiep theo hudng ndng cao gia tii gia tdng 
vd phdt trien ben vung", ngudi vilt dl xudt 
mot sd kiln nghi dinh hudng hodn thien quy 
dinh phdp ludt vl uu dai thul TNDN trong 
linh vyc ddu tu ndng nghiep, cy thi: 

Mpt Id, trong linh vye thul TNDN cdn 
sdm ban hanh van ban hudng dan pham vi 
dp dyng uu dai thul TNDN ddi vdi dy dn 
ddu tu trong linh vyc ndng nghiep. Theo do, 
cdc van bdn hudng ddn Luat Thul TNDN 
cdn quy dinh thdng nhdt vdi quy dinh cua 
Ludt Ddu tu nam 2014 trong pham vi xac 
dinh dy dn nao Id du dn ddu tu thudc ngdnh, 
nghe ndng nghiep de dugc uu dai thul 
TNDN. 

Hai id., qua vdn de da dugc phdn tich d 
phdn tren trong quy dinh ve dieu kien dp 
dung uu dai thue TNDN ddi vdi dy an ddu 
tu md rpng, thiet nghi can thdng nhat quy 
dinh ve each hiSu cung nhu tieu chi de xdc 
dinh dy dn ddu tu md rdng. Theo do, cdn 
sua ddi, bd sung quy dinh ve each xde dinh 
dy an ddu tu md rdng ma Ludt Thue TNDN 
hien hdnh dang quy dinh. Nen chang, khi 
sua ddi, bd sung quy dinh nay cdn hudng 
theo each quy dinh dy dn ddu tu md rpng 
cua Ludt Dau tu nam 2014. Dieu nay vua 
phu hpp vdi chinh sach thu hut ddu tu cua 
Ddng vd Nhd nude ta, ban che dugc tinh 
trang chdng lan, mdu thudn giita cdc vdn 
bdn quy pham phdp ludt. Ddng thdi, qua do, 
ddm bdo quyen Igi chinh dang cua lihd ddu 
tu trong thue tien dp dyng. Mat khdc, ddi 
vdi quy dinh ve tieu chi xac dinh "linh vyc 
uu dai thue TNDN" vd "dia bdn dugc uu dai 
thue TNDN" cua dy an dau tu md rdng theo 
quy dinh cua Ludt Thu§ TNDN, cdn sdm 
ban hanh vdn ban hudng dan chi tilt. Theo 
do, nen ban hdnh danh myc cdc ngdnh, nghi 
hay linh vye uu ddi ddu tu thdng nhdt vdi 

quy dinh cua Ludt Ddu tu. Bdi le, cho den 
nay Ludt Ddu tu Id van bdn quy pham phdp 
ludt nen tang dieu ehinh cae hoat dgng trong 
linh vyc ddu tu d Viet Nam. 

Ba Id, thiSt nghi cac Bd, nganh chu 
qudn ve ddu tu, ma true tiip Id Bd Tai 
chinh, Bp Ndng nghiep va Phat tiien ndng 
thdn, Bd Ke hoach vd Ddu tu sdm phdi hpp 
ban hdnh vdn ban hudng ddn chi tilt each 
xdc dinh "cac khodn thu nhdp cd lien quan 
tryc tiep khac" tai dilm a khodn 4 Vdn ban 
hgp nhdt sd 26/VBHN-BTC ndm 2015 dl 
1dm eo sd phdp ly cho doanh nghiSp thyc 
hien dung quy djnh. Ddi vdi chu thi quan 
ly, dieu nay tao dieu kien cho viec dp dung 
quy dinh phdp ludt ve uu dai thue TNDN 
dugc minh bach va ddng bd, gdp phdn hi^n 
thyc hda nhung cam ket cua Nha nude trong 
chinh sdch thu hut dau tu ndng nghiSp. 
Thdng qua do, gdp phdn dang ke vdo viec 
cdi thien mdi tradng ddu tu d Viet Nam ndi 
chung, dae biet Id quy dinh phdp ludt ve uu 
dai ddu tu trong linh vyc ndng nghiep ngdy 
cdng dugc khoi thdng va hieu qud. 

Bdn Id, hien nay, viec quy dinh va dp 
dung chung cdc hinh thiic uu dai thue 
TNDN cho cdc nganh, nghe ddu tu nhu hiSn 
nay vdn chua tao dugc ddn bdy de thu hiit 
nhd ddu tu vao linh vuc ndng nghiep. Vi le 
dd, neu cd the trong thdi gian tdi, can dinh 
hudng xdy dyng he thdng cdc quy dinh vl 
uu dai ddu tu danh rieng cho linh vye ndng 
nghiep sao cho vua phu hgp vdi dac thu 
rieng cua linh vyc nay, nhung vdn tudn thu 
cdc cam ket quoc te ve ddu tu md Viet Nam 
da ky kit. Tit do, gdp phdn hien thuc hda 
cdc quy dinh eua chinh sdch ve khuyen 
khich ddu tu vdo ndng nghiep, ndng thdn 
ma Dang vd Nha nude ta da dl ra. 
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Mat khdc, tren ca sd phdn tich nhung 
diem con han che cua quy dinh ve muc thul 
sudt phd thdng lam can cu uu dai gidm thue 
sudt thue TNDN va tu thyc te qudn ly nhd 
nude ve thue hien nay, nen chang gidm 
them muc thue sudt phd thdng cua thue 
TNDN. Bdi le, dilu nay vua de tang tinh 
canh tranh quoc gia trong thu hiit ddu tu 
nude ngodi, gidm bdt "ddng eo" chuyen gid 
cua cdc doanh nghiep FDI; ddng thdi tang 
them tinh hap dan trong chinh sach uu dai 
thul TNDN ddi vdi cac nhd dau tu. Ve van 
de ndy, ben canh nhieu quan diem lo ngai 
neu ha muc thue sudt phd thdng thue TNDN 
va tang cdc uu dai thue TNDN se 1dm giam 
ngudn thu ngdn sdch nha nude tu thue 
TNDN '̂', phdn Idn cdc nha nghien ciiu ve 
chinh sdch tai chinh cua Viet Nam deu ddng 
quan dilm nen ha muc thue sudt phd thdng 
thul TNDN dugc thyc hien theo 16 tiinh 
nhu tmdc day^ .̂ Cu the, theo TS. Nguyen 
Thi Lan Huong, "miic thue sudt phd thdng 
thul TNDN tdi uu Id 18,5%"'^ Ngudi vilt 
ddng quan diem nen ha mdc thue sudt phd 
thdng thue TNDN trong giai doan tdi theo 
mdt 16 trinh xdc dinh tmdc, vi nhiing ly do 
sau: (i) Gidm thue sudt thue TNDN xudng 
mue 18,5% se khdng gay tde dpng gidm thu 
ngdn sdch nhd nude dot ngdt, ma cdn lam 
cho tdng sd thu thul tdng len. Bdi viee gidm 
thul se lam giam s6 thu thue trong ngdn 
ban, nhung lam tdng tich luy, tang ddu tu, 
gidm su gian lan thue, trdn thue bang nhieu 
hinh thuc^ '̂'̂ ; (ii) Viet Nam Id qude gia edn 

'* Chinh phii, Ta trinh ve du dn Ludt sita ddi, bo 
sung mot sd diiu cua Ludt Thui TNDN ndm 2013 vd 
Td trinh vi du dn Ludt sua ddi, bd sung mpt sd dieu 
cua cdc lugt ve thui ndm 2014. 
' ̂  Nguyin Van Phung, tldd, tr. 113. 
'* Nguyen Thi Lan Huang, tldd, tr.46. 
'"̂  Nguyin Thi Lan Huong, tldd, tr.46. 

vdn eho ddu tu phdt triin, viec gidm thue 
sudt thul TNDN se tao ra mdi tradng kinh 
doanh nang ddng, nhdt la ddi vdi viec thu 
hut nguon lyc ddu tu nude ngodi vao linh 
vyc ndng nghiep^^ vd (iii) Gidm thue Id mpt 
bien phdp han chi dpng eo chuyen gid. 
Quan sat cdc nude cd cung muc phdt trien 
trong khu vyc vd tren thi gidi thi mdc thuS 
sudt tiidp (18,5%) se lam gidm t6i da dpng 
CO "ehuySn gid" nhdm trdn thue cua cac 
doanh nghiep FDÎ **. 

4. Ket luan 
Ndng nghiep Id mdt linh vyc san xudt 

ddc thii bdi phy thudc rat Idn vao cdc yeu td 
ty nhien, vdn ddu tu ban ddu Idn, thdi gian 
ddu tu ldu ddi, ty le rui ro cao, nhimg Igi 
nhuan thu vl chdm. Vi vdy, viee nghien ciiu 
va hodn thien cdc quy dinh phdp luat ve uu 
dai thue TNDN danh cho nha dau tu trong 
linh vyc ndng nghiep khdng chi tao ra dieu 
kien vd mdi chdo cdc ngudn vdn trong ddn 
cu, dac biet Id ede doanh nghiep ddu tu vao 
linh vyc sdn xudt, kinh doanh nay, md cdn 
gop phdn ddm bdo cho tiSn trinh cdi thien 
mdi trudng ddu tu trong nude. Tuy nhien, 
phdp ludt vl uu dai thue TNDN trong linh 
vyc ddu tu ndng nghiep dugc xem la mpt 
chi dinh phdc tap trong khoa hpc phap ly. 
Trong pham vi bdi viet, tdc gid chi he thdng 
mpt sd bdt cap vd vudng mdc ca ban cua 
quy dinh phdp ludt hien hdnh ve uu dai thue 
TNDN trong linh vyc ddu tu ndng nghiep; 
qua dd, gdp phan thyc hien Nghi quyet sd 
26-NQ/TW cua Ban chdp hanh Trang uang 
Ddng khda X vl ndng nghiep, ndng ddn, 
ndng thdn. 

'* NguySn Van Phyng, tldd, tr.l 12-113. 
'̂  Nguyin Van Phyng, tldd, tr. 114. 
"̂ Nguyin Thi Lan Huang, tldd, tr.45. 
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