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Tdm tat: Trong cdc ngudn vdn huy dpng, von tin dung tic cdc ngdn hdng thuang mgi 
dugc xem Id ngudn vdn ehu luc de phdt trien cdc du dn nhd chung cu. Bdi viet trao ddi 
mpt sd y kien lien quan den tinh khd thi vd mdt sd bdt cap trong quy dinh cua phdp ludt 
vd thuc tiin thuc thi lien quan din viec cdc ngdn hdng thuang mgi cdp tin dung cd thi 
chdp cho chu ddu tu cdc du dn nhd chung cu; ddng thdi dua ra mdt so di xudt, kiin nghi. 

Abstract: Among capital investment sources, credit from commercial banks is seen 
as the predominant source for the development of apartment projects. The article 
discusses viewpoints on the feasibility and shortcomings of the law and its practice 
relating to mortgage-based credit offering by commercial banks to owners of apartment 
projects, and makes proposals and recommendations. 

1. Khai quat ve nha chung cir va nhu 
cau dirge c4p tin diing de phdt triin cac 
dv an nha chung cir 

1.1. Khdi niem vd dac ^im eua nhd 
ehung eu 

Theo quy dinh tai khodn 3 Dieu 3 Ludt 
Nha d nam 2014 (Ludt Nhd d), nhd chung 
cu Id loai nhd cd tu 2 tdng trd len, cd nhieu 
can hd, cd loi di, cdu thang chung, cd phdn 
sd hiru rieng, phan sd hihi chung va be 
thdng cdng trinh ha tang su dyng ehung cho 
ede hd gia dmh, cd nhan, td chdc, bao gdm 
nha chung cu duge xdy dyng vdi myc dich 
dl d va nhd chung cu dugc xdy dyng cd 
myc dich su dung hdn hgp de d vd kinh 
doanh. Tu dinh nghia trgn cho thdy, khai 
niem nha chung cu dugc dung dS chi nha d 
cd nhieu chu sd huu vdi viec xdc dinh cy 
thi phdn dien tich thugc sd hiru rieng cua 
tung chu sd hihi can hd vd phdn dien tich 
thudc sd hiru chung cua tdt ed ede ehu sd 
hiru nha chung cu do. 

* ThS. NCS., Truong Dai hoc Luat Tp. Ho Chi Minh. 

Trong bdi viet ndy, dy dn phdt trien nha 
chung cu dugc hieu Id du dn phdt trien nha 
d thuang mai dudi hinh thiic nhd chung cu. 
Vdn dl tdi trg vdn cho ede dy dn phdt triSn 
nha chung cu cd liSn quan den cdc dac trung 
sau day cua nhd chung cu: 

Thie nhdt, muc dieh su dyng nha ehung 
cu khd da dang. Mpt khu nha chung cu cd 
thi chi bao gdm cdc can hp de d hoac vita 
CO cdn hd dl d, vua cd cdc cdn hd da nang 
vua de d vita de kinh doanh nhu can hd van 
phdng, cdn hp nghi dudng vd cd cac don 
nguyen su dung thuan tiiy cho muc dich 
kinh doanh nhu cdc sieu thi, cua hang bdn 
le, CO sd cung cdp dich vu trong dy dn can 
hd. Xudt phat tu muc dich nhu vay, chu thi 
sd dyng vd sd hiiu nha chung cu ciing rdt da 
dang, khdng chi Id nhung chu the su dyng 
cho myc dich de d, md cdn eho myc dich 
kinh doanh. Chinh vi vdy, ngudn vdn phat 
triin nhd chung cu dugc cac chu the cd lien 
quan dac biet quan tdm. 

Thie hai, nha chung cu tiiudng dugc xdy 
dyng vd phdt trien bdi cdc chu the ehuyen 
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nghiep, chuyen thyc hien viec ddu tu dl xdy 
dung vd phdt trien nhd chung cu eho myc 
dich de ban hodc cho thue'. Chu thi ndy 
thudng la doanh nghiep kinh doanh phdt 
trien bdt dpng sdn. Trong cdu thdnh vdn sdn 
xudt kinh doanh, vdn vay chiem vi tri quan 
trpng. Dieu nay cang dung hon ddi vdi cdc 
du an bat dpng san ndi chung va dy dn phat 
trien nha chung eu noi rieng, vi deu la 
nhihig dy an ddi hdi ngudn vdn Idn. 

Thie ba, muc dich chinh cua cac dy dn 
phdt trien nhd ehung eu la de tao lap eho d 
cho ngudi ddn. Vdi truyen thdng coi trpng 
"an cu" d nude ta, sd hihi nha d (trong do ed 
can hp chung cu) la mong mudn cua hau het 
mgi ngudi ddn. Chinh vi vdy, ngudi tradng 
thdnh noi chung vd dae biet la nhung ngudi 
da cd gia dinh rieng thudng cd gdng dB cd 
the dugc sd huu it nhdt mdt can nhd. Trong 
khi khdng phdi ai eung ed du ngudn vdn tich 
luy de mua nha, vay vdn ngdn hang hoac tim 
kiem cdc gidi phap tdi chinh khdc de cd the 
sd hihi nha, trong do ed nhd chung cu trd 
thdnh mdt nhu edu phd bien eua ngudi ddn, 
dac biet Id ngudi dan d cdc thanh phd Idn 
nai md ngudn ddt ddnh cho nhd d rieng le 
trd n6n ngdy edng khan hiem vd dat do. 

Thic tu, phdp ludt cho phep cdc chu ddu 
tu dy dn phat trien nhd ehung cu, ngodi viee 
tu huy dpng vdn vay de phat trien dy an, 
cdn cd the nhdn tien bdn nhd, tien thue mua, 
tien thue nha d tra trade theo hgp ddng mua 
bdn, cho thue, cho thue mua nhd d hinh 
thanh trong tuang lai^. Ngudi mua, thue 
mua hoac thue nhd d hinh thdnh trong tuong 
lai eiing cd the vay ti§n ngdn hang de tra 
trade cho chu ddu tu theo hgp ddng mua 
bdn, eho thue, cho thue mua nha d hinh 

thanh trong tuong lai. Dilu nay cd the ddn 
din tinh trgng mdt bdt dpng sdn dugc sie 
dung di bdo dam cho nhieu nghia vu, nguy 
CO gdy nii ro cho cd ngdn hdng vd ngudi 
mua, thue mua hodc thue nhd d hinh thdnh 
trong tuang lai. 

Thu ndm, Dilu 56 Ludt Kinh doanh bdt 
ddng sdn nam 2014 (Luat Kinh doanh bdt 
ddng sdn), yeu cdu chu ddu tu du dn bdt 
dpng san tmdc khi bdn, cho thue mua nha d 
hinh thdnh trong tuong lai phai dugc ngdn 
hang thuang mai co du nang lyc thye hien 
bao lanh nghia vu tdi chinh cua chu ddu ta 
ddi vdi khdch hang khi chu ddu tu khdng 
ban giao nha d theo diing tien do da cam ket 
vdi khdch hang; vd chi cdc ngdn hang 
thuang mgi cd du nang luc thuc hien bdo 
lanh viec kinh doanh bdt ddng sdn hinh 
thdnh trong tuang lai ndm trong danh sdch 
do Ngdn hdng Nhd nude Viet Nam cdng bo 
mdi dugc cung cdp dich vu bdo lanh nay 
eho cdc chu ddu tu dy dn bdt dpng sdn .̂ Viec 
edp bdo lanh eua ngdn hdng thuang mai cho 
cac chu ddu tu du dn nha d thuang mai trong 
tradng hgp nay cung Id mdt hinh thdc cdp 
tin dyng'' cua cdc ngdn hdng thuang mai ddi 
vdi cdc ehu ddu tu phat tiien dy an phat tri8n 
nha chung cu, khi md rat nhieu chu ddu tu 
thyc hien boat dpng ung trade tien mua nha 
cua ngudi mua thdng qua viec bdn nhd d 
hinh thdnh trong tuong lai. 

Vdn ddu tu phdt trien nhd ehung eu cd 
the den tu nhieu ngudn. Tuy nhien, cdc dac 
trung neu tren eho thdy ngudn vdn tin dung 
den tu ede ngdn hang thuang mai ddng vai 
trd rdt quan trgng ddi vdi viec phdt triin nhd 
chung cu. 

' Le Van Hi6n, Van de quyen s& hihi nhd chung cu, 
Tap chi Khoa hgc phap ly, s6 03/2013, tr. 45-53. 
2 khoan 3 Dilu 69 Luat Nha d. 

^ Khoan 2 Dilu 56 Luat Kinh doanh bit dong san. 
* Theo quy dinh tai khoan 14 Dilu 4 Luat Cac t6 
chu-c tin dung nam 2010, bao lanh ngan hang la mot 
trong cac hinh thiic cdp tin dung. 
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1.2. Nhu edu duac su dvtng vdn tin 
dung dephdt triin eac du dn nhd chung cu 

Theo quy dinh tai Dilu 69 Ludt Nhd d, 
viec phdt triin nhd d thuang mai (bao gdm 
nhd chung cu) din tu cac ngudn sau: 

(i) Vdn thude sd hihi cua chu ddu tu; 
(ii) Vdn huy ddng thdng qua hinh thuc 

gdp vdn, hgp tdc ddu tir, hgp tdc kinh 
doanh, lien doanh, lien ket eiia cac td chuc, 
hp gia dinh, cd nhan; 

(iii) Tiln mua, tiln thue mua, tiln thu§, 
nhd d trd trade theo hgp ddng mua bdn, eho 
thue, eho thue mua nha d hinh thdnh trong 
tuong lai; 

(iv) Vdn vay tix td chdc tin dung, td 
chuc tai chinh dang boat ddng tai Viet Nam. 

Ddi vdi mdt nen kinh tl dang phat triin 
vdi tdng tradng bdt ddng sdn d miie cao nhu 
nude ta thi ede ngudn vdn huy dpng, bao 
gdm vdn vay td cdc td ehiic tin dung, td 
chdc tdi chinh dang boat ddng tai Viet Nam 
ddng mdt vai trd quan trpng. Vdn vay tu cdc 
dinh che tdi ehinh ddng gdp Idn cho sy phdt 
triin thi tiirdng bdt ddng sdn, bao gdm cd thi 
tradng nhd ehung cu. Theo sd lieu td Ngdn 
hang Nhd nude, den cudi ndm 2018, tdngdu 
ng tin dung lien quan d§n bdt ddng sdn Id 
31,7%, trong dd vay tryc tiep ddi vdi ehii 
ddu tu ed ddu hieu chiing lai, nhung vay ddi 
vdi khdch hdng mua nhd lai tang^. Tuy 
nhien, kinh doanh bdt ddng sdn Id linh vyc 
cd nhieu rdi ro, eiing vdi cdc cdng eu kinh te 
khdc nhu thue, cdng cy ve quy hoach, ke 
hoach, chinh saeh kich cdu, chinh saeh tin 
dung can phai hgp ly thi mdi ed the hd trg 
thi tradng bdt ddng sdn, bao gdm nhd chung 

cu phdt trien mdt each dn dinh vd lanh 
manh, trdnh phdt sinh du ng xdu cho thi 
tradng tin dyng. Kit ludn ndy xudt phdt tu 
cdc ly do sau day: 

Thu nhdt, nhung dy dn bdt dgng sdn ndi 
chung, du an xdy dyng nhd chung cu ndi 
rieng dugc cdc ngdn hdng thuang mai tdi tro 
vdn tao niem tin ve tinh phdp ly, ve ndng 
lyc chu ddu tu eua dy dn vi ngdn hdng 
thuang mai phdi tudn thu ede quy dinh vl 
thdm dinh dy an tmde khi quyet dinh cdp 
tin dung .̂ 

Thic hai, viec ngdn hang thuang mai 
ddng y dung ra bdo lanh cho chu ddu tu dy 
dn ludn ddi hdi viec thdm dinh tinh an todn 
cua dy dn vd ludn yeu cdu chu dau tu dy dn 
phdi cd tai sdn dam bdo. Dieu ndy eiing tao 
ra tinh an toan vS mat tai chinh cua cac dy 
dn nha chung cu, noi md phan Idn cdc can 
hd dugc chu ddu tu ban dudi hmh thue "nha 
d hmh thanh trong tuang lai". 

Thu ba, ty 1̂  vdn vay trong mpt dy an 
bdt dpng sdn thudng rdt cao, din 80%, thdm 
chi, 85% tdng vdn ddu tu cua dy an .̂ Viee 
dam bao ngudn vdn vay dugc su dung dung 

* Huyen Anh, Nan dong von cho vay bdt ddng sdn 
hgp ly. Thdi bao kinh doanh true tuyin, https://thoi 
baokinhdoanh.vn/ngan-hang/nan-dong-von-cho-vay-
bat-dong-san-hop-ly-1057878.html, truy cap ngay 
16/10/2019. 

^ Xem them Ha Vy, Du dn bdt dong sdn se minh 
bach hem khi dugc ngdn hdng cho vay vdn, ngudi 
mua an todn hem?, Bao Tri Thiic Tre online, 
htlp://ttvn.vn/kinh-doanh/du-an-bat-dong-san-se-niin 
h-bach-hon-khi-duoc-ngan-hang-cho-vay-von-nguoi-
mua-an-toan-hon-42019135203129641.htTn, truy cap 
ngay 27/9/2019. 
' Theo quy dinh tai khoan 4 Dieu 14 cua Nghi dinh 
s6 43/2014/ND-CP ngay 15/5/2014_cua Chinh phii 
Quy dinh chi tiet thi hanh mot so dieu ciia Luat Dat 
dai thi de dugc Nha nuac giao dat, cho thue dat, cho 
phep chuyen myc dich su dyng dat de thuc hien du 
an dau tu (bao gom cac du an dau tu nha chung cir), 
chii dau tu phai chirng minh viec dap ling dieu kien 
ve nSng lire tai chinh de thuc hien du an, trong do 
yeu cau co von thuoc sa hiru ciia minh de thuc hien 
du an khong thap han 20% tong miic dau tir doi vdi 
du an CO quy mo sit dyng dat duoi 20 hec ta; khong 
thap han 15% tong miic dau tu doi voi dir an co quy 
mo sii dyng dSt tii 20 hec ta trd len. 
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myc dich cd y nghia rat quan trpng, dam 
bdo tien dp thyc hien dy dn va hieu qud su 
dung ngudn vdn eiia tdt cd cdc chu the lien 
quan, bao gdm ed ehu ddu tu phdt trien dy 
dn, ngdn hdng vd ngudi mua nhd d hinh 
thdnh trong tuong lai cd su dung vdn vay tu 
ngdn hang. 

2. Van de cap tin dung ciia ngan hang 
thu-oTig mai ddi vdi chu d4u tu phat triin 
du an nha chung cu 

Theo quy dinh cua phap ludt hien hdnh, 
viee cap tin dung cho chu ddu tu phat trien 
du dn nhd chung cu cua ngdn hdng thuong 
mai dupe thyc hien chu yeu dudi hai hinh 
thdc: Cho vay vdn vd bdo lanh giao nha 
dung thdi ban. 

2.1. Vdn di ngan hdng thuffng mgi 
cho chu ddu tu vay von dephdt trien du dn 
nhd chung cu 

Theo quy dinh tai khodn 3 Dieu 7 Ludt 
Doanh nghiep nam 2014 {Lugt Doanh 
nghiep), doanh nghiep ndi chung, doanh 
nghiep phat trien dy an bdt dpng sdn ndi 
rieng dugc lya chpn hinh thdc, phuang thuc 
huy dpng, phan bd va su dung vdn. Dieu 
147 Luat Nhd d quy dinh chu ddu tu dy an 
xay dung nhd d dugc the chdp du dn hoac 
nhd d xdy dyng trong dy an tai td chiic tin 
dung dang boat ddng tai Viet Nam de vay 
vdn cho viee ddu tu dy dn hodc xdy dyng 
nha d do. Nhu vdy, doanh nghiep dugc 
quyin vay vdn ngdn hdng de phat trien dy 
dn bdt ddng sdn bao gdm cac du dn nha 
chung cu vd dugc phep the chdp dy dn hoac 
nhd d trong dy dn tai td chuc tin dung dang 
hoat ddng tai Viet Nam de ddu tu vdo dy dn. 

Tuy nhien, phap ludt eiing ddt ra cac 
quy dinh gidi han quyen neu tren cua chu 
ddu tu cdc dy dn kinh doanh bat dpng sdn 
nhdm ddm bao ndng lyc va khd ndng thyc 
hien dy an cua chii dau tu. 

Theo quy dinh tai khodn 2 va khodn 4 
Dilu 14 eua Nghi dinh sd 43/2014/ND-CP 
ngay 15/5/2014 eua Chinh phu (Nghi dinh 
43/2014/ND-CP) quy dinh chi tilt thi hanh 
mdt sd dilu cua Ludt Ddt dai, de dugc Nhd 
nude giao ddt, eho thue ddt, cho phep 
chuyin myc dich su dyng ddt dl thyc hien 
dy dn ddu tu (bao gdm cdc dy an dau tu nhd 
ehung eu), chu ddu tu phdi chiing minh viee 
dap ling dieu ki§n ve nang lye tdi chinh de 
thyc hiSn dy dn, cy thi nhu sau: 

(i) Cd vdn thudc sd hiiu cua minh dl 
thyc hi6n dy an khdng thdp ban 20% tdng 
miic ddu tu ddi vdi dy an cd quy md su 
dung ddt dudi 20 hec ta; khdng thdp han 
15% tdng mdc ddu tu ddi vdi dy an cd quy 
md su dyng ddt tii 20 hec ta trd len; vd 

(ii) Co khd ndng huy ddng vdn de thyc 
hien dy dn tu cac td chuc tin dyng, chi 
nhdnh ngan hdng nude ngoai vd cae td chiic, 
cd nhdn khdc. 

Ngoai cdc dieu kien ve nang lyc tdi 
chinh dl dugc giao ddt, cho thue ddt hay 
nhan chuyen nhugng ddt de thye hien dy 
an theo quy dinh cua Ludt Ddt dai va van 
bdn hudng ddn, viec vay vdn eua cdc ngdn 
hang thuang mai de thyc hien dy an ddu tu 
cdn phdi tudn thu cac quy dinh ve gidi ban 
vd di8u kien cdp vdn eua cdc ngdn hang 
thuang mai. 

Cdc dieu kien chung ve cho vay vdn cua 
ngdn hang thuang mai bao gdm :̂ 

(i) Khdch hdng la phdp nhdn cd nang 
lyc phdp ludt ddn sy theo quy dinh cua phap 
luat; 

s Dilu 7 Thong tu s6 39/2016/TT-NHNN ngay 
30/12/2016 ciia Th6ng die Ngan hang Nha nude Quy 
dinh vl hoat dgng cho vay ciia tl chiic tin dung, chi 
nhanh Ngan hang nude ngoai doi vdi khach hang. 
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(ii) Nhu cdu vay vdn dl su dung vao 
muc dieh hgp phdp; 

(iii) Cd phuang an su dung vdn khd thi; 
(iv) Cd khd nang tdi chinh dl yd ng. 

Trong cdc dilu kien neu ti-en, dilu kien 
ve viec cd phuang an su dung vdn khd thi 
va cd kha nang tdi chinh dl trd ng giup ngdn 
hang lya chpn, sdng Ipc khdeb hang dl dam 
bdo khd ndng thu hdi ng. 

Tieu chi ve phuang an su dung vdn 
giup ngdn hang kilm tra tinh kha thi vd hieu 
qud eua dy dn su dung vdn vay. Day la yeu 
cdu rdt quan trpng khi ngdn hang xem xet 
thdm dinh hd so vay vdn cua eac nhd ddu tu. 
Ddi vdi cdc dy dn bdt ddng san ndi chung 
va dy an nhd chung cu ndi rieng, ngdn hang 
thdm dinh phucmg an su dung vdn thdng 
qua viec kiem tra tinh phdp ly cua dy dn, 
khd ndng thyc hien dy an cua chu ddu tu, 
kba ndng thanh khodn ciia dy an thdng qua 
vi tri bdt dpng sdn, miic gia ban dy kiln... 

Ve kha nang trd ng cua khdch hang, 
ngodi viec danh gia tinh khd thi cua phuong 
dn sit dung vdn, ngan hang ludn yeu cdu chu 
ddu tu phat trien dy an phai cd tdi sdn ddm 
bdo cho khodn vay. Ddi vdi cac dy an ddu tu 
phdt trien bdt ddng sdn ndi chung va nhd 
chung eu ndi rieng, ngan hang thudng yen 
cdu chu ddu tu phdt trien dy an the chdp dy 
an hoac the chdp nha d hinh thdnh trong 
tuong lai de ddm bdo eho ede khodn vdn vay. 

Theo quy dinh tai khodn 1 Dieu 147 
Ludt Nha d, ehu ddu tu dy dn xdy dyng nhd 
d duge the chdp dy dn hodc nhd d xdy dyng 
trong dy dn (nhd d hinh thdnh trong tuong 
lai) tai td chuc tin dung dang boat ddng tai 
Viet Nam de vay vdn cho viec ddu tu dy dn 
hoac xdy dyng nhd d do. Dieu kien de ehu 
ddu tu thi chap dy dn bao gom: Dy dn da cd 
hd sa dy dn, cd thiet ke ky thudt dugc phe 

duyet va da cd Gidy chiing nhdn quyen su 
dyng ddt hoac quyet dinh giao ddt, cho thue 
ddt cua CO quan nhd nude cd tham quyen .̂ 
Trong tmdng hgp ehu ddu tu mudn the chap 
nha d hinh thdnh trong tuong lai cua dy an 
thi ngodi dieu kien de dugc thi chdp dy an 
neu tren, ehu dau tu phdi ddm bdo ddp ling 
dieu kien Id dy dn da xdy dyng xong phdn 
mong theo quy dinh cua phap ludt vl xdy 
dyng vd khdng nam trong phdn dy an hoac 
todn bd dy dn ma chu ddu tu da the chap 
(neu c6)'^. Nhu vdy, viec the chap dy an vd 
the chdp nhd d hinh thanh trong tuong lai 
cua mdt dy an phdt trien bdt dpng sdn cd 
phdn giao thoa vdi nhau vd cdn phdi dugc 
gidm sdt chat che de ddm bao viec xdc dinh 
diing gia tri tai san the chdp, trdnh tradng 
hgp tdi sdn the chdp dugc dinh gid khdng 
chinh xdc ddn den khd nang thanh todn ng 
vay tu tai san bdo dam bi ban che, dnh 
hudng den quyen Igi eua ben nhan the chdp. 
Lam the ndo de bde tdch phdn nha d hinh 
thanh trong tuong lai khdi phdn dy an da the 
chdp Id dieu khdng de dang. Thdng thudng 
khi chu ddu tu dy dn da the chap du an thi 
the chdp todn bg dy dn hodc tung phdn khu 
tren do ed xdy dyng nha d de bdn. Gid tri tai 
sdn the chdp trong tmdng hgp ndy dugc 
thdm dinh dya tren nhieu yeu td, nhung ludn 
bao gdm trien vpng/kha ndng sinh Idi cda 
dy dn va yeu td nay phy thupc khd nhieu 
vdo vi tri dy an (md gid tri quyen su dyng 
ddt Id thudc do chu yeu) va chdt lugng cdng 
trinh va tien ich cua dy an (md gid tri can hp 
Id thudc do chu yen). Phdp ludt hien hanh 
chi quy dinh chu ddu tu dugc quyen the 
chdp nha d hinh thdnh trong tuang lai khi 
dy an xay trong phdn mdng. Nhu vdy, gid tri 
cua nhd d hinh thdnh trong tuang lai dugc 

' Khoan 1 Diau 148 Luat Nha d. 
'" Khoan 2 Dilu 148 Luat Nha d. 
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the chdp ciing chi la gia tri udc tinh vd chi 
cd gid tri thyc sy khi can nhd do da hoan 
thanh viec xdy dung. Khi thS chdp nha d 
hinh thanh trong tuong lai, viee xdc dinh gia 
tri tdi san the chdp de xde dinh han mue tin 
dung thudng dupe xdc dinh bang mdt ty le 
phan tram nhdt dinh tren gia bdn can nhd vd 
nhu vay lai bao gdm ed gid tri quyen su 
dung ddt duge phdn bd cho cdn nhd do. 

Tuy quy dinh cua phap ludt hien hdnh 
da khd chat che, theo hudng tdi sdn the chdp 
phdi cd du dieu kien giao dich tren thi 
tmdng nhdm ddm bdo quyen Igi eho ngdn 
hang trong tmdng hgp phai xu ly tdi sdn the 
chdp dl thu hdi ng, xu ly tai sdn the chdp la 
dy dn xay dyng nha d hoac nha d hinh thanh 
trong tuong lai ciia du an ddu tu xdy dyng 
nhd d khdng phdi la viec 1dm don gidn. 
Khoan 2 Dieu 149 Ludt Nhd d quy dinh td 
chue, cd nhdn nhdn chuyen nhugng dy dn 
xdy dyng nhd d phai co du dieu ki8n 1dm 
chu ddu tu dy dn theo quy dinh cua Luat 
Nhd d va phai dang ky vdi co quan nha 
nude cd tham quyen giao dy dn theo quy 
dinh cua phap ludt ve kinh doanh bdt dgng 
sdn. Dung tu gdc dp quan ly nhd nude vd de 
bdo ddm viee tiep tyc thyc hien dy an, quy 
dinh nay la phu hgp. Tuy nhien, tu gdc do 
ngdn hdng, xd ly tai sdn bdo ddm ddi vdi dy 
dn xdy dyng nha d khdng phdi la viec lam 
dl dang khi phdi tim duge ben nhan chuyen 
nhugng ddp ung quy dinh cua phdp ludt de 
tiep tiic thyc hien dy an. Trong thye te, khd 
khan trong viec xu ly tdi sdn bdo dam la mdt 
trong nhihig nguyen nhdn 1dm gia tang ng 
xdu va lam eho tin dyng bdt ddng san trd 
nen rui ro hon. Chinh vi vdy, chinh sdch tin 
dyng bdt ddng sdn dang dugc Ngdn hdng 
Nha nude xem xet lai de hd trg sy phdt trien 
lanh manh vd ben vung cua thi tradng bdt 
ddng sdn, trong do hudng den muc tieu 

gidm ddu eo bdt ddng san, dua gid bdt ddng 
sdn vl dung gid tri, tao dilu kien cho nhung 
ngudi thyc sy cd nhu cdu vl nha d cd the sd 
hihi nhd d. 

Xu hudng "silt" hodc chmh xdc hon Id 
"nan" tin dung bdt ddng sdn thi hien d viec 
Ngdn hdng Nha nude dy kiln sua ddi Thdng 
Ui sd 36/2014/rT-NHNN ngdy 20/11/2014 
quy djnh gidi ban ty le an toan trong hoat 
ddng cua td ehiie tin dung, ngdn hang nude 
ngodi (Thdng tu 36/2014/rT-NHNN). Theo 
do, sua ddi mdt sd quy dinh lien quan tdi ty 
le an todn frong boat ddng md cdc td cbiic tin 
dyng, ehi nhdnh ngdn hdng nude ngodi phdi 
thudng xuyen duy tri, trong do ed npi dung 
gidm ty le su dyng ngudn vdn ngdn ban de 
cho vay tnmg, ddi ban va ndng he sd rui ro 
ddi vdi mdt sd khodn vay bat ddng sdn. 

Theo Dy thdo Thdng tu, vdi Id trinh 
gdm 3 giai doan den nam 2022, ty le tdi da 
ngudn vdn ngan han dugc su dyng de cho 
vay trang, ddi ban xudng cdn 30%^^ Ngdn 
hang Nha nude ky vpng se kiem soat dugc 
rui ro thanh khodn nham bdo dam an todn 
he thdng tirudc nhirng thay ddi dilu kien 
kinh tl vi md, gdp phdn dn dinh boat dpng 
ngdn hang, hd trg thuc day phdt trien kinh te 
ben vung'^ 

Ngoai ra, Dy thdo Thdng tu dp dyng he 
sd nii ro eao nhdt (200%) ddi vdi ede khoan 
vay kinh doanh bat ddng sdn; ddi vdi khodn 

" Xem Du thao Thong tu sira doi Th6ng tu 
36/2014/TT-NHNN dang tren website xay dung 
phap luat ciia VCCI, hrtp://vibonline.com.vn/du__thao 
/du-thao-thong-tu-thay-thong-tu-362014tt-nhnn, truy 
cap ngay 16/10/2019. Hien nay, khoan 5 Dilu 17 
Thong Ur 36/2014/TT-NHNN quy dinh ty If nay tii 
da la 60% dii vdi ngSn hang thuang mai. 
'̂  Xem them bai vilt: Chi cho vay ddi v&i cdc dif dn 
bdt dgng sdn du diiu kiin dang tren bao difn tit 
VietStock, https://vietstock.vn/2019/06/chi-cho-vay-
von-voi-nhung-du-an-bat-dong-san-du-dieu-kien-75 
7-684708.htm^ truy c|p ngay 16/10/2019. 
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vay tieu dung (trong do chu yiu la vay mua 
bdt ddng sdn) cd sd du ng fren 3,0 ty ddng, 
dp dung he sd nil ro 150%; tii 1,5 ty ddng 
den 3,0 ty ddng dp dyng he sd 100%; ddi vdi 
khodn vay dudi 1,5 ty ddng, cac khoan vay 
mua nha d xa hdi, mua nha theo cdc dy an, 
chuang tiinh hd yg cua Chinh phu dp dyng 
he sd rui ro 50%^^ nhdm hudng tin dung bdt 
ddng san vdo nhu cdu thyc cua ngudi dan, 
thuc day phdt triin phdn khdc nhd d thuang 
mai gid re va nha d xa hdi (phdn khuc dang 
thieu ngudn cung). Theo dng Nguyin Qude 
Hung, Vy tmdng Vu tin dung cdc nganh 
kinh te cua Ngdn hang Nha nude thi ddy la 
Id trinh phu hgp vd khdng anh hudng tieu 
cue den thi tradng bdt dpng san. Ong ciing 
cho rdng, Ngdn hang Nhd nude ciing dinh 
hudng kiem sodt chat che tin dyng doi vdi 
linh vyc bdt dpng sdn, nhung dinh hudng tin 
dyng phuc vu nhu cau thyc cua ngudi dan 
chu khdng phdi xiet tin dyng ddi vdi boat 
ddng bat ddng sdn ndi chunĝ '* 

2.2. Van de bdo lanh cua ngan hdng 
thuang mgi ddi v&i nghia vu giao nhd 
dung thdi hgn cua chu ddu tu du dn nhd 
ehung cu 

Mua bdn nhd d hmh thanh trong tuong 
lai la mdt hinh thuc mua ban tuong ddi mdi 
me d nude ta, nhung hien dang phdt trien 
manh me do dap ung nhu cdu cua thyc tien. 

'̂  Xem Du thao Thong tu siia d6i Thong tu 
36/2014/TT-NHNN dang trgn website x iy dung 
phap luat Ciia VCCI, http://vibonline.com.vn/du_thao 
/du-thao-thong-tu-thay-thong-tu-362014tt-nlmn, truy 
cap ngay 16/10/2019. Hien nay, Th6ng hi 
36/2014/TT-NHNN ap dung ty le nil ro chung d i i 
vdi cho vay b i t dong san la 150% ma khSng eo su 
phan hoa nhu Dy thao. 
''' Xem them bai vi^t: Chi cho vay doi v&i cdc du dn 
bdt ddng sdn du diiu hen dang tren bao dien tii 
VietStock, https://vietstock.vn/2019/06/chi-cho-vay-
von-voi-nhung-du-an-bat-dong-san-du-dieu-kien-757 
-684708.htm, truy cap ngay 16/10/2019. 

Ddi vdi ca nha dau tu Idn ngudi mua nha, 
phuong thuc nay giup gidm bdt dp lyc ve tdi 
chinh. Tuy nhien, mua nhd hinh thdnh trong 
tuong lai cdng cd nhihig nii ro nhdt dinh 
cho ngudi mua nhd, khi ma ngudi mua phdi 
ung trade tien cho nha ddu tu trong khi 
khdng kiem sodt dugc muc dich su dyng 
ngudn vdn. 

Theo quy dinh tai Ludt Kinh doanh bdt 
dpng sdn, chu ddu tu phdt trien dy dn nha d 
ndi chung, nha chung cu ndi rieng phdi 
dugc ngdn hang thuang mai du diSu kien 
(theo cdng bd eua Ngan hang Mia nude) 
cdp bdo lanh d8 du dieu kien bdn nha d hinh 
thanh trong tuang lai ben canh cdc dieu kien 
khac dugc quy dinh tai Ludt Nha d. Ddy la 
mpt quy dinh mdi cua Ludt Kinh doanh bdt 
ddng sdn nam 2014, ma ve mat ly ludn dupe 
ddnh gia la co sd vihig chdc de bao vB 
quyen Igi cua ngudi mua nha thupc nhihig 
dy an nhd d hinh thanh trong tuong lai'^. 

Viec du an dugc ngdn hdng thuang mai 
dap ung cac dieu kien ludt dinh^̂  cdp bao 

'̂  Dang Van Dan, Bdo lanh nhd a hinh thanh trong 
tuong lai. Ca sa phdp ly trong trien khai thuc hiin 
tai Viet Nam, Tap chi Ngan hang, s6 24/2018. 
'̂  Theo quy dinh tai diSm a khoan 2 Dieu 12 Thong 
tu 13/2017/TT-NHNN, ngan hang thuang mai co 
dii nang lyc thyc hien bao lanh nha d hinh thanh 
trong tuong lai phai duac cong bo trgn website 
chi'nii thiic ciia Ngan hang Nha nude va dap ling 
cac dilu kien sau: 
(i) Trong GiSy phep thanh ISp va hoat dong hoac tai 

van ban siia d6i, bo sung Giay phep thanh lap va 
hoat d6ng ciia ngan hang thuong mai co quy dinh n6i 
dung hoat dgng bao lanh ngan hang, 
(ii) Khong bl e lm thuc hien bao lanh nha d hinh 
thanh trong tuong lai trong giai doan bi kiem soat 
dac biet. 
Nhiing ngan hang thuang mai khong con dap ling 
quy djnh bao lanh nha d hinh thanh trong tuong lai, 
bi loai khoi danh sach, van phai tigp tyc thuc hien 
cac thoa thuan, cam kit da ky ve bao lanh nha d hinh 
thanh trong tuong lai cho den khi nghia vy bao lanh 
cham diit. 
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lanh cho nghia vu giao nhd dung thdi ban 
cua chu ddu tu Id mpt sy bdo ddm phdp ly 
Idn, tao sy yen tdm cho ngudi mua nha d 
hinh thanh trong tuang lai. Mac du vay, cdc 
quy dinh phap ludt hien hanh cung chua that 
sy chat che khien cho sy bao dam nay ddi 
khi mang tinh hinh thuc. 

Khodn 3 Dieu 56 Luat Kinh doanh bdt 
dgng sdn quy dinh: "Tradng hpp chu ddu tu 
khdng thyc hien bdn giao nhd d theo tien do 
da cam ket va ben mua, ben thue mua cd yeu 
cdu thi ben bdo lanh cd trach nhiem hoan lai 
sd tien ling tmdc vd cdc khodn tien khdc cho 
khdch hang theo hgp ddng mua bdn, thue 
mua nhd d vd hgp ddng bdo lanh da ky ket". 
Tuy nhien, viec thuc hien nghia vu bdo lanh 
cua ngdn hdng trong thyc te khdng phai luc 
nao cung thudn budm xudi gid. 

Theo quy dinh tai Dieu 12 Thdng tu 
07/2015/TT-NHNN ngdy 25/6/2015 quy 
dinh ve bdo lanh ngdn hang (dugc sua ddi, 
bd sung bdi Thdng tir 13/2017/rT-NHNN 
ngdy 29/9/2017) (sau ddy gpi Id Thdng tu 
07/2015/TT-NHNN) thi thdng qua viec cdp 
bdo lanh cho chu ddu tu, ngdn hdng thuang 
mai cam kSt vdi b^n mua, ben thue mua ve 
viec se thyc hien nghia vu tdi chinh thay 
cho chu ddu tu khi den thdi han giao, nhan 
nhd d da cam ket, nhung chu ddu tu khdng 
ban giao nhd d cho ben mua ma khdng hodn 
lai hoac hodn lai khdng day du sd ti8n da 
nhdn ling trade va cac khodn tien khde theo 
hgp ddng mua, thue mua nha d da ky ket 
cho ben mua. Khi ngdn hang thye hien 
nghia vy bdo lanh, chu ddu tu phdi nhdn ng 
vdi ngdn hang vd cd nghia vu trd ng eho 
ngdn hdng thuang mai. Thdi han hieu lyc 
cua cam k8t bao lanh dugc xac dinh ke td 
ngdy phdt hanh cho den thdi diem it nhdt 
sau 30 ngdy ke tu thdi han giao, nhdn nha 
da cam ket quy dinh tai hgp ddng mua bdn 
nhad. 

D6 dupe ngdn hang thuang mai phdt 
hdnh bao lanh, ngodi viec ddp dng cac quy 
dinh ehung dl dugc ngdn hang cdp tin dyng, 
chu ddu tu phdi ddp ling du eac dieu kien de 
cd thi dua bdt ddng sdn binh thanh trong 
tuong lai vdo kinh doanh quy dinh tai Dieu 
55 Ludt Kinh doanh bat ddng sdn va ben bdn 
phai cd van ban thdng bdo cho co quan quan 
ly nha d cdp tinh vl viec nha d hinh thdnh 
trong tuang lai da du dilu kien giao dich". 

Theo quy dinh tai dilm c khodn 4 Dieu 
12 Thdng til 07/2015/TT-NHNN, ngan hang 
se phat hanh bdo lanh dudi hinh thuc thu 
bdo lanh cho tung ben mua nha d hinh thdnh 
trong tucmg lai vd gui den dia chi eho tung 
ben mua trong vdng 5 ngdy lam viec ke td 
ngay nhdn dugc hgp ddng mua nhd d. De 
ngdn hdng cd the 1dm dugc viec ndy trong 
vdng 10 ngay lam viee ke tu ngay ky hpp 
ddng mua nhd d (trong do cd quy dinh nghia 
vy cua chu ddu tu trong viec hoan lai sd tien 
ung trade vd cdc khodn tien khdc cho ben 
mua khi den thdi han giao, nhan nhd da cam 
ket, nhung chu ddu tu khdng ban giao nha d 
cho ben mua), ehu ddu tu phdi gui cho ngdn 
hdng thuang mai hgp ddng mua nhd d. 

Cdc quy dinh neu fren ve mat ly thuyet 
Id da ddy du va chat che dl bdo ve quyin Igi 
cua ngudi mua nha d hinh thdnh trong 
tuong lai. Tuy nhien, nghia vy bao lanh trye 
tiep cua ngdn hang vdi tung khdch hang 
mua cdn hg chi phdt sinh khi ngdn hdng da 
phdt hdnh thu bdo lanh cho tung khach hdng 
mua can hd rieng le thupc du dn. Chinh cdc 
quy dinh ve nghiep vu bdo lanh eua Ngdn 
hang Nha nude trong thyc te dd tao dieu 
kien cho cdc chu ddu tu Igi dyng va chuyen 
nghia vu thanh todn phi bdo lanh cho viec 

I'' Khoan 3 Dilu 12 Thong tu 07/2015/TT-NHNN 
(duoc siia dii, bl sung bdi Thong tu 13/2017/TT-
NHNN ngay 29/9/2017). 
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chdm giao nhd eua chu ddu tir sang eho 
ngudi mua nhd. Kit ludn neu ti-en xudt phdt 
tu ede lap luan sau: 

^ Thic nhdt, theo quy dinh tai khodn 1 
Dieu 56 Ludt Kinh doanh bdt ddng sdn, chu 
ddu tu cd nghia vu phdi cd dugc bdo lanh 
cua ngdn hang thuang mai cho nghia vy 
giao hang dung thdi ban cua minh vd nhu 
vdy vl nguyen tde chii ddu tir phai thanh 
toan phi bdo lanh cho ngdn hdng cdp bdo 
lanh. Mac du trong thyc tl chu ddu tu cd thi 
chuyen chi phi nay sang cho ngudi mua, 
nhung viec chuyen do phai dugc thi hien 
miiih bach trong gia bdn. Viec khdng cd quy 
dinh minh thi ve viec ai phdi thanh todn phi 
bdo Idnh trong cdc quy dinh eua phdp ludt 
ddn den tren thuc t̂ , nhiiu chii ddu tu da 
quy dinh trong hgp ddng ve viec phi bao 
lanh do ngudi mua chiu (ngodi gia ban can 
fad). Dieu ndy khien cho khadn tiln ma 
ngudi mua thyc tl phdi bd ra dl mua can hd 
cao han gid bdn cdn hd ghi trong hgp ddng. 

Thu hai, theo quy dinh tai khodn 2 Dilu 
56 Ludt Kinh doanh bdt dgng sdn, chu ddu 
tu cd nghia vu gui ban sao hgp ddng bdo 
lanh ma minh ky vdi ngdn hdng eho bSn 
mua khi ky ket hgp ddng ban nha. Theo quy 
dinh tai Dieu nay, nghia vu bdo lanh eua 
ngdn hdng phdt sinh ngay khi hgp ddng bao 
lanh dugc ky ket giiia chu ddu tu va ngan 
hdng. Trong thyc te, Sd Xdy dyng eiing se 
ban hanh edng vdn xac dinh dy an nha d du 
dieu kien de bdn nhd d hinh thdnh yong 
tuang lai khi chu ddu tu cung cdp cho Sd 
Xay dyng xde nhdn cua ngdn hdng ve viec 
da phdt hdnh bdo lanh cho chu ddu tu. Tuy 
nhien, Thdng tii 07/2015/TT-NHNN lai yeu 
edu ngdn hang phdt hdnh cam ket bdo lanh 
cho tdng ngudi mua sau khi nhdn dugc ban 
sao hgp ddng mua bdn nha d hinh thanh 
trong tuong lai. Nhu vdy, ve mat ky thudt, 

ngudi mua nhd d hinh thdnh trong tuong lai 
phdi cd dugc cam ket bdo lanh ma ngdn 
hang phdt hanh rieng cho minh tbi mdi cd 
CO sd de tryc tiep yeu cdu ngdn hang thyc 
hien nghia vy bdo lanh. Dilu ndy khiln cho 
quy dinh eua Ludt Kinh doanh bdt ddng sdn 
ve nghia vy cua chu ddu tu trong viec phdi 
dat dugc bdo laiih cua ngan hang thuang 
mai mang tinh hinh thuc. Trong thye tl, Igi 
dung viee ngudi mua khdng am hiiu quy 
dinh cua phdp ludt, ehu ddu tu thudng 
chuyen nghia vy thanh todn phi bdo lanh 
ngdn hang cho ngudi mua bdng each thod 
thudn yong hpp ddng mua bdn vd khodn phi 
nay khdng dugc bao gdm frong gid bdn. Khi 
ban nhd d hinh thdnh trong tuong lai, nhiiu 
chit ddu tu khdng chu ddng thyc hien nghia 
vy yeu cdu ngdn hang thuong mai du dilu 
kien cap bdo lanh thyc hien viec cdp bdo 
lanh cho tdng ngudi ma ddt ra yeu cdu la 
ngudi mua nao cd nhu edu duge cdp bdo 
lanh can thdng bdo cho chu ddu tu dl chu 
ddu tu yeu edu ngan hdng phdt hdnh bdo 
lanh vd phai ddng phi bdo lanh. Dilu ndy 
ddn den vi?e ngudi mua phdi gdnh them 
nghia vy md dang ra thudc vl chu ddu tu. Vi 
vdy, rdt nhieu ngudi mua khdng thyc hien 
yeu cau nay. Ddy Id mdt thyc trang cdn phdi 
xem xet khac phyc, neu khdng se ddn den 
tinh trang nghia vu ndy cua chu ddu tu 
khdng cd y nghia thyc tien ddi vdi ngudi 
mua nhd. 

3. V^n dl ngan hang thuong mai cho 
ngudi mua nha chung cu hinh thanh 
trong tuong lai vay 

Vay de mua nhd ndi chung va nhd 
chung cu ndi rieng Id mpt yeu edu chinh 
ddng cua mgi ngudi ddn vd duge phdp ludt 
ung hd. Trong thyc te, cdc ngdn hang 
thuang mai xep sdn phdm dich vy nay vdo 
nhdm cho vay tieu dimg. Nhu da trinh bdy d 
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tren, eho vay bat ddng sdn la mdt hoat ddng 
cho vay chua dyng nhieu nii ro, cdc ngdn 
hang thuang mai ciing se dp dung cdc quy 
dinh cua Ngdn hang Nhd nude ddi vdi hoat 
dgng cho vay bao gdm ca cac quy djnh ve 
gidi ban ty le an todn trong boat dgng cua 
cdc ngdn hang thuang mai theo quy dinh tai 
Myc 2. 

Theo quy dinh tai khodn 2 Dieu 147 
Ludt Nhd d, khdng chi chu ddu tu phdt trien 
dy dn nhd d md td chuc, cd nhdn mua nha d 
hinh thanh trong tuong lai trong dy dn nhd d 
ciing dugc the chap nha d ndy tai cdc td 
chuc tin dung dang boat ddng tai Viet Nam 
de vay vdn phuc vu cho xay dyng nhd d 
hodc de mua ehinh nhd d do. Diem c khodn 
1 Dieu 148 quy dinh them: "Tmdng hgp 
ngudi the chap nha d hinh thanh trong tuong 
lai mua nha d cua chu ddu tu yong dy an 
ddu tu xdy dyng nhd d thi phdi cd hgp ddng 
mua bdn nha d ky ket vdi chu ddu tu, cd van 
ban chuyen nhugng hgp ddng mua bdn nhd 
d neu Id ben nhan ehuyen nhugng hgp ddng 
mua bdn nhd d theo quy dinh, ed gidy td 
chung minh da ddng tien mua nha d cho chu 
ddu tu theo tien dp thda thudn frong hgp 
ddng mua bdn vd khdng thupc dien dang cd 
khieu nai, khieu kien, tranh chdp ve hgp 
ddng mua bdn nhd d hodc ve viec chuyen 
nhugng hgp ddng mua ban nhd d ndy". 

Diem b khodn 2 Dieu 19 Nghi dinh sd 
99/2015/ND-CP ngdy 20/10/2015 cua 
Chinh phu quy dinh chi tiet vd hudng dan 
thi hanh mot sd dieu cua Ludt Nha d (Nghi 
dinh 99/2015/ND-CP) quy dinh: "Trade khi 
ky hgp ddng ban nha d hinh thanh trong 
tuang lai, chu dau tu phai cd dugc van bdn 
cua Sd Xdy dung ve viec nha d du dieu kien 
dugc ban hoac cho thue mua". Van ban do 
Sd Xay dyng ban hanh phai cd thdng tin ve 
viee chu ddu tu cd the chdp dy an ddu tu 
hoac the chdp nhd d se ban, se cho thue mua 

vd niu ed thi ehu ddu tu edn xuat trinh gidy 
td chung minh da gidi chdp hodc bien bdn 
thdng nhdt cua ben mua, ben thue mua nhd 
d vd ben nhdn thi chdp vl viec khdng phdi 
giai chdp vd dugc mua bdn, thu§ mua nhd d 
dd. Quy dinh ndy dupe coi Id khd chat che 
vd nham bao ve quyin Igi cua ngudi mua 
hoac thue mua nhd trong dy an dd. Tuy 
nhien, quy dinh ndy bde Id mdt sd bdt cap 
nhu sau: 

Thie nhdt, tai thdi diem cdng ty lam hd 
so thdng bao Sd Xdy dyng ve viec nhd d du 
dieu kien dupe ban hodc eho thue mua, 
cdng ty chua the thye hien dugc vi8c bdn 
nhd d hinh thanh frong tuong lai rad chi co 
the nhdn dat cpc tu ngudi mua, va trong 
thuc te viee ddt ege nay ciing khdng the 
dugc thyc hien ddi vdi rdt nhieu can trong 
dy an thi khdng the cd dugc sy ddng thudn 
cua ngudi mua ve viec ddng y khdng cdn 
phai giai chap. Vi thS trong thyc te, khi co 
van ban ddng y khdng can gidi chdp cua 
ngdn hang nhdn the chap (ma khdng cdn sy 
ddng thudn cua ben mua nhd), Sd Xdy dyng 
da ban hanh van bdn ve viec dy dn da du 
dieu kien de bdn nhd d hinh thdnh frong 
tuong laî .̂ 

Thu hai, neu ngan hang nhdn the chdp 
dy an hoac nha d hinh thanh trong tuong lai 
cua dy an da chdp thuan khdng cdn phdi gidi 
chap thi se phdt sinh hai tmdng hgp nii ro 
cho ngudi mua nhd d hinh thanh trong 
tuang lai frong dy an do: Mot Id, tdi sdn ma 
ngudi mua dy dinh mua da bi the chdp, 
nhung ngudi mua vdn phai thanh todn tien 
mua nha (it nhdt Id theo tien dp xdy dyng) 

'̂  C6ng van s6 10500/SXD-PTN&TTBDS cua Sd 
Xay dung Tp. H6 Chi Minh ngay 31/8/2018 vl viec 
ban nha d hinh thanh trong tuong lai dii vdi 1356 
can hp thuoc du an Khu Dan cu Tan Thuan TSy tai 
phudng Tan Thuan Tay va phuong Binh Thuan, 
Quan 7 la rapt vi du cho trudng hap nay. 
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hoac ed the khdng theo tiln dd xdy dyng md 
theo thda thuan giua chu ddu tu va ngudi 
mua nhd. Khi xay ra tmdng hgp ehu ddu tu 
khdng thanh todn dugc ng ngdn hdng, dy an 
xdy dyng nhd d do hoac nhd d hinh tiidnh 
frong tuong lai se bi ngdn hdng xd ly dl thu 
bdi ng vd ngudi mua nha frong tradng hgp 
do se gdnh chiu thiet hai. Hai la, ngudi mua 
nha d hinh thanh trong tuong lai vdn cd 
quyen the chdp nhd d hinh thdnh frong 
tuong lai ma minh da ky hgp ddng mua de 
vay tien thanh todn cho viee mua nhd dd khi 
dugc ngan hang chdp nhdn. Trong tradng 
hgp nhu vdy, the chdp dy dn hoac nha d 
hinh thanh frong tuong lai cua chu ddu tu se 
cd quyen uu tien xd ly trade the chdp cua 
ngudi mua nha do the chdp cua chu ddu tu 
da dugc hinh thdnh vd dang ky trade thi 
chip cua ngudi mua nha d hinh thdnh frong 
tuong lai. Gid su gid tri tai sdn the chdp sau 
khi dung dl thanh todn cho khodn ng gida 
ehu ddu tu vdi ngdn hang xong md khdng 
du dl thanh todn cho khodn ng giiia ngudi 
mua nhd vd ngdn hang, khodn ng cua ngudi 
mua nhd van edn vd ngudi mua nha phdi ed 
trdch nhiem frd ng, mac du tdi sdn ma minh 
da mua da bj xu ly vd khoan tien thu dugc 
da dung dl thanh todn cho khodn ng cua chu 
ddu tu vdi ngan hang. 

4. Mgt s6 de xuat, kiln nghi 
Qua viec nghien ciiu phdp ludt va thyc 

tiln ap dyng cae quy dinh phdp ludt ve viec 
tai frg vdn phdt friln nha chung cu cua cdc 
ngdn hang thuong mai, tdc gid cd rapt sd de 
xudt sau ddy nham gdp phdn hoan thien 
nhihig quy dinh phdp ludt ve tdi frg vdn cho 
cdc dy dn bdt dgng sdn ndi chung vd cdc dy 
dn phdt friln nha chung cu ndi rieng: 

Thu nhdt, cdn quy dinh rd tieu chi phdn 
biet thi chdp dy dn ddu tu bdt ddng sdn va 

thi chdp nhd d hinh thdnh frong tuong lai 
frong dy dn cua ehu dau tu de vay vdn phat 
friln dy dn dd. Trong khi cac tieu chi ve 
dieu kien khi nao dugc the chdp dy an va 
khi ndo dugc the chdp nhd d hinh thdnh 
frong tuong lai d dy dn do Id khd rd rdng, 
tieu chi de xac dinh ddi tugng the chdp 
trong hai tmdng hgp nay eon khd map md. 
Khodn 2 Dilu 148 Ludt Nha d quy dinh ddi 
vdi till chdp nha d hinh thanh frong tuong 
lai cua dy an thi ngodi dieu kien de dugc the 
chdp dy dn neu fren, chu dau tu phdi ddm 
bdo dap ling dieu kien la dy an da xdy dyng 
xong phdn mdng theo quy dinh eua phdp 
ludt vl xdy dyng vd nha d hinh thdnh frong 
tuang lai do khdng ndm trong phdn du dn 
hogc todn bd du dn md chii ddu tu dd thi 
chdp (niu cd). Tuy nhien, lam the nao de 
xde dinh dugc nhd d hinh tiianh frong tuang 
lai do ed ndm frong phdn dy an hoac todn bd 
dy an ma chu ddu tu dd thi chdp hay khdng 
khdng phdi la viec don gidn, dac biet Id khi 
chu ddu tu da thi chdp toan bd dy dn. Viec 
ndy ddn din viec mdt tdi sdn dugc sit dung 
dl ddm bao eho nhieu nghia vu. Mac du 
dilu ndy la hgp phap theo quy dinh tai 
khoan 1 Dilu 296 cua Bd ludt Dan su nam 
2015. Trong tirudng hgp do, phap ludt yeu 
edu "gia tri tai sdn tai thdi diem xac lap giao 
dich bdo dam Idn ban tdng gid tri cdc nghia 
vu dugc bdo dam, tru tmdng hgp cd thda 
thudn khac hoac phdp ludt cd quy dinh 
khdc". Viec khdng xdc dinh dugc r6 rdng 
ddi tugng thi chap khien cho viec xdc dinh 
gid tri tai san thi chdp cd the khdng chinh 
xdc vd dnh hudng din quyin Igi cua ben 
nhdn thi chdp, ddc biet Id ben nhan thi chdp 
sau va cudi cung se dnh hudng din khd 
nang bao dam cua tdi san bdo dam. O mdc 
do vT md, dilu ndy cd thi lam gia tdng cdc 
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khodn ng xdu cua cdc ngdn hang thuong 

mai, khi ma khoan vay cd bdo ddm frd 

thdnh khdng cd bdo dam (khodn vay cua 

ngudi mua nhd d hinh thanh trong tuang lai 

khi gid fri dy an hi giam sdt do biin ddng 

thi tradng). Chinh vi nhiing ly do fren, tdc 

gid eho rang, ddi vdi nha ddu tu phat triin 

dy an, phdp ludt chi nen cho phep hp lya 

chpn mdt frong hai, hodc Id (i) Thi chdp dy 

an ddu tu; hoac la (ii) Thi chip quyin su 

dyng ddt va tai sdn hinh thanh frong tuang 

lai (frong tmdng hgp quyen su dyng ddt cd 

du dieu kien the chdp) hay chi tdi sdn hmh 

thanh trong tuang lai (neu quyen su dung 

ddt khdng du dieu kien the chdp). Trong 

thye te, chu ddu tu thudng dap ling cac dieu 

kien de the chdp dy an tmdc, khi du dilu 

kien chu ddu tu se the chdp quyen sd ddt 

va/hodc nhd d hinh thanh fren ddt (hodc nhd 

d hinh thanh frong tuong lai). Vi thi, phdp 

ludt cdn duoc dieu ehinh theo hudng, khi du 

dieu kien the chdp quyen su dyng ddt 

va/hoac nha d hinh thdnh fren ddt, chu ddu 

tu phdi dieu ehinh thay the thi chdp dy dn 

bang the chap quyen su dyng ddt vd/hoae 

nha d hinh thanh fren ddt (hodc nhd d hinh 

thdnh frong tuang lai). 

Thic hai, theo quy dinh cua Ludt Kinh 

doanh bdt dpng san, nghia vu phdi ed dugc 

bdo lanh eua ngdn hang ddi vdi frach nhiem 

giao nhd dung ban frong tradng hgp bdn nha 

d hinh thanh frong tuang lai la cua chu ddu 

tu. Vi vdy, phdp ludt edn quy dinh minh thi 

(dac biet la cdc van bdn hudng ddn nghiep 

vu cua Ngdn hdng Nhd nude) khdng dinh 

nghia vu cua chu ddu tu frong viec yeu cdu 

ngdn hang phdt hanh bdo lanh vd ngdn hang 

se phdi thye hien nghia vy cua minh theo 

cam ket phdt hanh/hgp ddng bao lanh gida 

ngdn hang va chu dau tu cho du cd phdt 

hdnh cam kit bdo lanh rieng le cho tung 

ngudi mua nhd d hinh thdnh frong tuang lai 

hay khdng. Quy dinh ehu ddu tu cd nghia vy 

cap ban sao hgp ddng bdo lanh gida chu ddu 

tu vd ngdn hang thuong mai Id bang chdng 

cua viec edp bdo lanh va cdn dugc quy dinh 

ro rang rdng, ddy la co sd d l ngdn hang 

thuang mai thyc hien nghia vu bdo lanh vdi 

ngudi mua khi chu ddu tu vi pham cam k6t 

giao nha dung thdi han ma khdng cdn phdi 

c6 cam kit bdo lanh phdt hanh eho tiing 

ngudi mua nhd. Ngoai ra, cdn quy dinh rd 

chu ddu tu cd frdch nhiem thanh todn phi 

phdt hanh bdo lanh vd cac chi phi khdc theo 

thod thudn vdi ngdn hdng. Chu ddu tu cd thi 

dua cdc chi phi ndy vdo gid ban dugc cong 

bd cho ngudi mua ngay tu ddu. 

Thie ba, cdn bai bd quy dinh tgi diem b 

khodn 2 Dilu 19 Nghi dinh sd 99/2015/ND-

CP ve viec: Cdn phdi cd sy ddng thudn cua 

ngudi mua nha d hinh thdnh trong tuong lai 

frong bien ban giua ben mua, ben thuS mua 

nhd d va ben nhdn the chdp ve viec khdng 

phdi gidi chdp ddi vdi viec the chdp du an 

hoac nha d hinh thanh trong tuang lai cua 

chu ddu til, khi nop hd so d6 nghi Sd Xdy 

dyng ra vdn bdn thdng bdo dy dn du di§u 

kien de ky hgp ddng mua ban nhd d hinh 

thanh frong tuong lai vdi ngudi mua. Bdi le, 

quy dinh nay khdng khd thi vdi ede ly do da 

phdn tich d myc 3 ben fren. Ngoai ra, can 

quy dinh rang, neu chu ddu tu da the chap 

nhd d hinh thanh frong tuong lai thi phai 

thdng bdo cho ngudi mua nhd d do ngay tai 

thdi diem ngudi mua dat cpc. Neu can hd da 

dupe ngudi mua dat cpc, chu ddu tu se 

khdng dugc thi chdp eho ngdn hang di vay 

vdn, tru khi dugc sy chdp thudn bdng van 

bdn cua ngudi mua. 
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