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Tdm tat: Su phdt trien cua Internet vd mgng xd hoi khdng chi dem Igi ich Igi, md 
cung tiem tdng nhieng mdi de dpa mdi, trong do cd hien tugng kich dong thu ghettren 
khdng gian do, hay cdn gpi la thit ghet true tuyin. Bdi viit trinh bdy khdi qudt hai vdn de 
phdp ly cdn dang tranh ludn: (i) Nhd nude cd nen can thiep di hgn chi phdt ngdn thii 
ghet ndi chung vd thii ghet true tuyen ndi rieng; vd (ii) Niu cd, khung phdp ly dieu chinh 
vdn di tren mgng xa hpi nen nhu the ndo. Tic dd, bdi viit dua ra mdt sd md hinh diiu 
chinh vdn de ndy vd ggi md cho nhimg nghien cieu tiep theo. 

Abstract: The emergence of Internet and social network sites not only bring about 
benefits, but also novel potential threats, including inciting hate speech in cyber space, 
also known as cyber hale. The article generalizes two controversial legal issues: (i) 
Should States intervene to tackle hate speech and cyber hate in particular; and (ii) If 
any, what should be a legal framework to regulate this phenomenon on social networks. 
Thereby, it theoretizes models to regulate this phenomenon and draws implications for 
further research. 

1. M d dau 

Sy xudt hien cua Internet vd cac nen 
tdng mang xa hdi {Social Networking Sites, 
sau day ggi tat la MXH) da tao nen mot 
eupc cdch mang ket ndi giila con ngudi vdi 
con ngudi'. Nhd tinh nhanh chdng, tien Igi, 
chi phi thap cua MXH, mpi thanh vien tren 
dd deu cd the dang tdi thdng tin gan nhu 
ngay lap tuc; ddng thdi, bdt ky ai quan tdm 
cung cd the nhanh chdng tiep can va chia se. 

NCS , Vien Nha nuac va Phap luat. 
" ThS., Khoa Phap luat quoc tS, Truong Dai hoc 
Luat Ha Noi. 
Bai vilt trong khu6n kho de tai co so: "Quyen tu do 
ngon luan trong quy dinh phap luat quoc te va phap 
luat cac quoc gia - Bai hoc kinh nghiem cho Viet 
Nam" do TS. Mac Thi Hoai Thuong (Khoa Phap luat 
qu6c t6, Truong Dai hoc Luat Ha Npi) lam chu nhiSm. 
' Richard Steppe, The Freedom of Speech on Social 
Networking Services - Do We Need Protection 
Against Our Expression?, Jura Falconies Jg. 50(3) 
2014-2015, https://www.law.kuleuven.be/apps/jura/ 
public/art/50n3/steppe.pdf, truy cap ngay 29/7/2018, 
tr. 560-61. 

Theo thdng ke gdn day, ed khodng 2,45 ty 
ngudi dung Facebook^, 2 ty ngudi dung 
Youtube^ va 330 trieu ngudi dung Twitter'^. 
Nhiing eon sd tren chi cd the dai dien phdn 
ndo tdm dnh hudng ngay edng Idn cua MXH 
ddi vdi ddi sdng thuc cua con ngudi. 

Du vay, cd mot sd lugng Idn ede ddi 
tugng da Igi dung Internet vd MXH de dua 
ra nhiing phdt ngdn kich ddng thii ghet 
{Hate Speech) nham tdi nhung ca nhan 
khac, dac biet la nhiing nhdm ngudi yeu the 
trong xa hpi. Nhd sy "trg giup" cua MXH, 
nhiing phat ngdn thu ghet dang Ian rpng d 
rapt quy md vd tdn sudt chua tdng thay tren 
toan cdu. Hien tugng ndy cdn dugc hilt din 

^ Facebook: https://www.statista.coni/statistics/2648 
10/number-of-monthly-active-facebook-users-world 
wide/, truy cap ngay 10/12/2019. 
^ Youtube: https://www.omnicoreagency.com/ 
youtube-statistics/, truy cap ngay 10/12/2019. 
'' Twitter: https://www.statista.coni/statistics/282087/ 
number-of-monthly-active-twitter-users/, truy cap 
ngay 12/12/2019. 
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vdi ten ggi: Thu ghet true tuyin (Cyber 
Hate, sau ddy gpi tdt la TGTT). 

Ldu nay, tu do ngdn ludn ludn dugc coi 
la "dieu kien khdng thi thiiu ddi vdi sy phat 
trien todn dien eua con ngudi", cua xa hpi ty 
do va ddn chu .̂ Tuy nhien, phdp ludt qude 
te vd qude gia diu khdng dinh viec thy 
hudng quyen ndy ludn di kem vdi nhiing 
gidi ban nhdt dinh, chdng ban ngdn ludn cd 
chua ndi dung khieu dam tre era, tue tin bi 
cdm tai tdt cd cac qude gia .̂ Du vay, tranh 
cai ndy sinh khi nhdc tdi phdt ngdn thu ghet 
d ca the gidi thyc hay do. 

Thuat ngii "phat ngdn thu ghet" dang 
ngay edng nhdn dugc nhieu sy quan tam, 
dac biet d gdc dd nghien ciiu. Tuy nhien, 
cho tdi nay vdn chua cd each dinh nghia cy 
thi de k8t ludn mot phdt ngdn nhu the ndo la 
cd tinh ehdt "thii ghet" .̂ Mdt cdch khdi quat, 
thudt ngU nay thudng dugc sd dung de chi 
nhiing phdt ngdn rdt tieu cyc, nhdm vao mdt 
sd dac dilm bdn thdn cua "nan nhdn", vdi 
myc dich keu ggi, kich dgng long thu ghet. 
Cu the ban, phdt ngdn thu ghet Id nhiing 
phat ngdn tdn edng, si nhuc mpt cd nhdn 
hodc mdt nhdm ed nhdn cu the, vdi myc 
dich reo rac sy earn ghet hay keu ggi bao 
lye ddi vdi nhiing ddi tugng nay tren ea sd 
xudt thdn, tdn gido, chung tde, gidi tinh. 

^ Human Rights Committee, General Comment No. 
34 on Article 19 Freedom of speech and expression, 
CCPR/C/GC/34, 12/9/2011, doan 1. 
* Xem thim Nguyin Tien DiJrc (2019), Gi&i hgn 
quyen con nguai theo Cdng udc Nhdn quyen chau 
Au vd ggi md cho Viet Nam, Tap chi Nha nuoc va 
Phap luat s6 4, tr. 60-69. 
^ Katherine Gelber, Luke McManama (2016), 
Evidencing the Harms of Hate Speech, Social 
Identities 22(3), tr. 324-325; UN Special Rapporteur 
(2019), Report on Online Hate Speech, UN Doc 
A/74/486, tr. 4, https://www.ohchr.org/Documents/ 
Issues/Opimon/A_74_486.pdf, truy cap ngay 
20/12/2019. 

quan diem chinh tri... eua hg .̂ Can luu y 
them rang, "phat ngdn" khdng chi don 
thuan gidi ban d Idi ndi, ma cdn cd the md 
rdng thdng qua nhieu hdnh vi khac nhau. 

Xudt phat tu sy khdc biet trong truyin 
thdng va van hda phdp ly, cdc hpc gid tren 
the gidi vdn dang the hien quan dilm trdi 
chieu lien quan tdi hai vdn de: (i) Nha nude 
cd nen can thiep de ban che phdt ngdn thu 
ghet ndi chung va TGTT ndi rieng; vd (it) 
neu cd, khung phap ly dieu chinh van de 
nen nhu the nao? Cdu hdi thu nhat lien quan 
tdi mdi quan he phap ly giiia quyen ty do 
ngdn luan vd phdt ngdn thu ghet; trong khi 
dd, cdu hdi thu hai ddi hdi cdn phdi nhdn 
dien rd cac yeu td dac trung ciing nhu chu 
the lien quan tdi TGTT. Van de ndy ddi hdi 
nha lap phdp can cd cai nhin bao quat vd 
ddy du trudc khi dua ra bdt ki mdt quyet 
dinh phap ly quan trpng nao. 

2. Phdt ngdn thu ghet va quyen tu do 
ngdn ludn 

Thye tiln cho thay sy khde biet sau sac 
trong tu duy phdp ly ve nhu cau vd each 
thuc dilu chinh phdt ngdn thu ghet cung nhu 
TGTT. Vy LICRA kien Yahoo! la mdt vy 
kien tieu biiu cho su khdc biet do. Nam 
2000, hai td chuc xa hpi d Phdp da ddm dan 
kien len tda dn Phap ve viec Yahoo! dang 
quang cdo bdn cdc hdng hda co xuy tu tudng 
phdt xit, vi pham vdo Dilu R645-1 Bp ludt 
Hinh sy Phdp nghiem cdm hanh vi mae hay 
trung bdy cdng cgng cac trang phuc, ki hieu 
hay biiu tugng cua td chuc hoac ca nhdn 
pham tdi chdng lai loai ngudi^. Mac du ndi 

^ Le Thi Thien Huong, Phdt ngon thii ghet trin mgng 
xd hgi - Thuc trgng vd gidi phdp cua Cong hda 
PAop, http://vpis.edu.vn/1964-hate-speech-tren-mang 
-xa-hoi-thuc-trang-va-giai-phap-o-cong-hoa-phap, truy 
cap ngay 5/11/2019. 
' La Ligue Centre La Racisme et L 'Antisemitisme 
(LICRA) and Union Des Etudiants Juifs De France 
(UEJF) V. Yahoo! Inc. and Yahoo! France. Tai 
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dung qudng cdo ndy xudt phdt tu lanh thd 
Hoa Ky, Tda an Phap vdn xac dinh minh cd 
thdm quyen xet xu vd phdn quyet Yahoo! 
phdi tim cdch ngdn ngua cdng ddn Phap tiep 
can vdi nhiing hdng hda cd tinh chdt nhu 
tren. Nam 2006, Yahoo! dua vu viec nay ra 
Tda an Quan Bde California Hoa Ky vd 
dugc phdn quyet rang, mac du phdt ngdn thu 
ghet Id rdt ddng 18n an, nhung vdn dugc bdo 
ve trong pham vi ty do ngdn luan tru khi cd 
bang chiing cho thay tdn tai yeu td de dpa 
tdi tinh mang, siic khde cua ed nhdn hoac td 
chuc nhdt dinh^**. 

Trudng phai tu tudng ty do eho ring, 
tdt ca cdc hmh thuc phdt ngdn thu ghet cdn 
duge coi la hgp phap bdi ddy la tien de eua 
ty do ca nhdn vd d l hoan thien bdn thdn du 
cho nhiing phat ngdn nay cd tinh chdt thu 
ban mu qudng hay ed chap' ' . Sy kilm duyet 
ngdn ludn eua chinh quyen la rao can ddi 
vdi qud trinh tim kiem sy that khdch quan, 
cdn trd sy phdt triin cdc y tudng sang tao va 
dot phd^^. Thdm chi, Ronald Dworkin tranh 
ludn rdng, viec cdm phdt ngdn thu ghet cdn 
cd th i lam xdi mdn nen ddn chu do ndi so bi 
trung phat se ngan cdn cdng dan len tieng, 
tiinh bay y kiln trong ddi thoai ehinh tn. 
Theo Dworkin, thdng qua cdc hinh thue 
trinh bay quan dilm (khong chi qua Id 
philu) cua minh, cdng dan nhan thuc dugc 

http:// www,juriscom.neftxt/jurisfr/cti/yauctions200 
00522.htm, truy cap ngay 5/11/2019. 
'" Yahoo! Inc. v La Ligue Contre Le Racisme et 
I'Antisemitisme. 433 F.3d 1199 (9th Cir. 2006). 
'= Edwin Baker, Human Liberty and Freedom of 
Speech. Oxford: Oxford University Press, 1989, tr. 10. 
'2 John S. Mill, On Liberty, reprinted in John Arthur, 
William Shaw (eds), Social and Political 
Philosophy. Prentice Hall, 1992, tr. 283-84; Caitlin 
Ring, Hate Speech in Social Media: An Exploration 
of the Problem and Its Proposed Solutions. 
University of Colorado, 2013, tr. 22. 

trach nhiem chinh tri cua minh vd tir do 
hinh thdnh nen y thdc tudn thu phdp ludt . 

Cho tdi nay, Hoa Ky Id qude gia hiSm 
hoi vdn cdn bdo ve phat ngdii thu ghet du 
trong thi gidi thye hay do, bdng chiing Id 
nhiing phdt ngdn nay dugc bdo ve theo Tu 
chinh dn thd nhdt cua Hiin phdp Hoa Ky ve 
quyin ty do ngdn ludn. Trong vu Virginia 
kien Black (2003), Tda an Tdi cao Hoa Ky 
tuyen quy dinh hinh sy hda hdnh vi dot 
thdnh gid tai noi cdng cpng eua bang 
Virginia la vi pham quyen tu do ngdn ludn. 
Tda luu y rdng, quy dinh phdp ludt khdng 
thi mae nhien edm hinh thuc biiu dat "ddt 
thdnh gia", md phdi lam ro dugc yiu to chu 
dich de dga, cd y gdy thuang tich ddi vdi 
ngudi khdc cua hanh vi nay''^. Nam 2017, 
trong vu Matal kien Tam, cdc tham phan 
Tda an Tdi cao Hoa Ky ddng thudn tuyen 
rdng, dilu khodn chdng mi§t thi trong Dao 
ludt Lanham la vi hiin. Theo dd, Dao ludt 
ndy khdng cho phep dang ky nhan hi6u ed 
tinh chdt "mi$t thi chung tdc". Coi nhan 
hieu Id mpt hinh thuc ngdn ludn, thdm phan 
Samuel Alito vilt: "Phdt ngdn khinh miit 
dua tren chung tpc, sdc tdc, gidi tinh, tdn 
gido, dp tudi, khuyit tat hay bdt ki ly do 
ndo, diu rdt khd chiu; nhung niem tu hdo 
l&n nhat trong vdn hda phdp ly ve tu do 
ngdn luan cua chiing ta Id bdo ve quyen tu 
do thi hien "suy nghi [ciia ngudi khdc] md 
chinh chung ta ghet 6d"'^ Cd thi ndi, tai 
Hoa Ky, quyen ty do ngdn ludn ludn dugc 
de cao ke ca khi nd gdy ra cam gidc bdt an 
vd t6n thuang doi vdi ngudi khac'^. Cdc nan 
nhdn khdng cdn giai phdp ndo ngoai viec 

" Ronald Dworkin (2006), A New Map of 
Cen&oiship, Index on Censorship 35, tr. 131. 
I" Virginia v. Black, 538 U.S. 343 (2003). 
^^Matalv. ram, 582U.S. (2017). 
'̂  Michael McComell, You Can't Say That, 
https://www.nytimes.co^l/2012/06/24^ooks/review/t 
he-harm-in-hate-speech-by-jeremy-waldron.html?mt 
rref=www.goo,''l'"-"'"*='«'-'T^^=PAVWATT 

http://
https://www.nytimes.co%5el/2012/06/24%5eooks/review/t
http://www.goo,''l'%22-%22'%22*='�'-'T%5e%5e=PAVWATT
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phdi hgc cdch lam quen vd sdng chung vdi 
nhung sy thu ghet quanh minh. 

Ngugc lai, Waldron cho rdng, phdt ngdn 
thu ghet phai bi han che bdi "mdi cd nhdn... 
cdn dugc thii hudng quyen tu do cua minh 
vdi bdo ddm khdng phdi ddi mat vdi su thit 
dich, bao luc, biphdn biet ddi xic hay cdn trd 
bdi nguai khdc"^^. Theo Waldron, ke cd khi 
khdng nham kich ddng bao lyc, phdt ngdn 
thu ghet vdn tde ddng rdt tieu cyc tdi sy hda 
nhdp xa hgi cua nhdm ngudi de bi tdn 
thuang. Hien tugng ndy ddn ddn vd gidn tiep 
xdi mdn Igi ich cdng edng {Public good), vd 
sau dd cd the dan tdi bung phdt bao lyc de 
gidi quyet cdng thang trong xa hdî .̂ Nghien 
ciiu khdo sdt thyc nghiem cho thay, ngdn tu 
thu ghet ed the gdy ra nhung tdn thuang true 
tiep va gidn tiep ddi vdi khdng chi nan nhan 
hiing chiu nd va ca vdi nhiing ngudi xung 
quanh khi tiip nhdn thdng diep'^. 

Phdi gdnh chiu tdn that do bao lyc xudt 
phdt tu sy thu ghet, nhieu qude gia phuang 
Tdy da khdi dpng "cudc chien" chdng lai 
hien tugng nay^°. Tai Phdp, dao ludt ap 
dung trong phdn Idn cdc trudng hgp phdt 
ngdn thii ghet nay lai la mdt ludt ra ddi tu 
rdt ldu, tu nhiing nam 1881^'. Luat ndy lien 
quan din ty do bdo chi va ddt khuon khd 

" Jeremy Waldron, The Harm in Hate Speech, MA: 
Harvard University Press, 2014, tr. 10. 
î  Nhu tren, tr. 1-17. _ 
'̂  T6n thuang true tiSp bao g6m: Lam cho nan nhan 
bi le thupc, cam lang, so hai hoac bieu hien cam xuc 
tieu cue khac, han cM tu do, ton hai long tir trong v^ 
phim gia con ngudi. Tfin thuang gian ti6p bao g6m: 
Thuygt phuc ngu6i khac tin vao dinh kien v6 mot 
hoac mot s6 kî u mhi nguoi, binh thuong hoa hien 
tugng phan biet chung toe, gay anh huong din toi 
nguin nghe tiip nhan s\f thu ghet tir phia ngucri phat 
ngon. Xem them Katharine Gelber, Luke McNamara 
(2016), Evidencing the Harms of Hate Speech, 
Social Identities, Journal for the Study of Race, 
Nation and Culture 22(3), tr. 324-41. 
^° Michael McComell, tldd. 
2' Le Thi Thien Huang, tldd. 

cho ty do ngdn ludn, ddng thdi xu phat tdi 
vu khdng, lam nhuc vd tdi phat ngdn ki thi 
kich dpng su phdn biet ddi xu, kich dpng 
thu hdn hodc kich dpng bao lyc. Ngodi ra, 
mot sd phat ngdn thu ghet khac edn dugc 
quy dinh trong luat hinh sy Phdp. Tuong ty, 
Anh nghiem edm cdc bieu hien thu ghet dya 
tren mau da, sac tdc, quoc tich, xudt thdn, 
tdn gido, gidi tinh, khuyet tat eua mdt 
ngudî .̂ Hinh phat ddi vdi phdt ngdn thu 
ghet bao gdm phat tien, phat tu hoac cd 
haî .̂ Due la mpt trong nhiing qude gia the 
hien sy manh tay vd quyet liet nhdt trong 
viec trimg phat hdnh vi kich ddng thu ghet 
(Volksverhetzung) thdng qua cdc quy dinh 
li§n quan trong Bd ludt Hinh sy cua minh 
(Myc 185-189)^". Ndm 2009, Tda dn Quan 
Regensburg d Due da ban hanh an phat 
{Strafbefehl) ddi vdi Richard Williamson 
(nhd bao Anh) vi phat ngdn chdi bd tpi dc 
diet chung d Due trong Th§ chien thu hai 
tren kenh truyin hinh Thuy Dien. Tai cap 
phuc thdm, Tda nhdn dinh dng Williamson 
phdt biiu chdi bd sy tdn tai cua phdng khi 
ngat, vdn dugc sd dung vdo viec hdnh quyet 
ngudi Do Thdi, cdu thanh hdnh vi chdi bd 
tgi dc diet ehiing cua Due Quoc Xa, va vi 
vay, Tda vdn gid nguyen bdn dn trudc do. 
Nguyen don khang cao len Tda an Hien 
phdp Lien bang vd Tda an Nhdn quyen chdu 
Au nhung bi tu chdi xem xet lai vy viec vi 

^̂  Vi du: Muc 29(A)(B) Dao luat thii han dua tren 
chung tpc va ton giao nam 2006 (Racial and 
Religious Hatred Act); Muc 74 Dao luat Trat tu cong 
cOng nam 1986 (Public Order Act) lien quan toi hanh 
vi thu ghet dua tren xu hucmg tinh due. 
^̂  Tai: http://www.legislation.gov.uk/uksi/2003/2267 
/pdfs/uksi_2003 2267_en.pdf, truy cap ngay 
5/11/2019. 
2" ARTICLE 19, Germany: Responding to Hate 
Speech, tai: https://www.articlel9.org/wp-content/ 
uploads/2018/07/Germany-Responding-to-%E2%80 
%98hate-speech%E2%80%99-v3-WEB.pdf, tr. 21-
48, Iruy cap ngay 5/11/2019. 

27 

http://www.legislation.gov.uk/uksi/2003/2267
https://www.articlel9.org/wp-content/


NHA NUdc vA PHAPLUATSd 3/2020 

khdng du can cu^^. Tda an Nhdn quyen chdu 
Au nhdt qudn quan diem trong cdc phan 
quyet cua minh rdng: ". . . Su bao dung vd 
tdn trpng ddi vdi phdm gid binh ddng cita 
tdt cd con ngudi la nen mong cua mdt xa 
hdi ddn chu vd da nguyin. Do dd, ve nguyen 
tdc, xa hpi ddn chu cd thi se cdn phdi quy 
dinh hogc thgm chi ngdn ngica mpi hinh 
thicc bieu dat nhdm truyen bd, thiie day, 
kich ddng, bdo chira cho su thu ghet thieu 
khoan dung..., nhung cdn bdo ddm mpi 
"hinh thicc", "dieu kiin", "gidi hgn" hay 
"hinh phgt" dugc dp dung phdi tuang ximg 
vdi muc tieu hudng t&i"^^. 

Dieu 20(2) Cdng udc qude te vl cdc 
quyen dan sy vd ehinh tri nam 1966 
(ICCPR) quy dinh: "Mpi chit truang gdy thit 
hdn ddn tdc, chung toe hogc tdn gido de kich 
dpng su phdn biet ddi xic vi chiing tpc, stf 
thu dich, hogc bao luc diu phdi bi phdp lugt 
nghiem cdm". Quy dinh nay cd mdi quan he 
chat che vdi Dilu 19 ICCPR (quyin ty do 
ngdn ludn) bdi nd dugc hiiu la mot trong 
nhiing gidi ban quyen ty do ngon luan. Dilu 
nay cho thdy, quoc gia cd thi cd nghia vu 
quoc te nham ngdn ngua phat ngon thu ban, 
ke cd khi nhting phdt ngdn nay khdng nhdm 
tdi muc tieu kich dpng bao lyc, gdy tdn 
thuang cho ngudi khac. Ngoai ra, Uy ban 
giam sat Cdng udc quoc t l v l xda bd mpi 
hinh thuc phan biet chung tpc nam 1965 
(ICERD) cho rang quyen ty do ngdn luan 
khdng phdi tuyet ddi^^ dac biet trong vdn dl 

" Williamson v. Germany, ECtHR App no. 64496/17 
(2017), https://www.echr.coe.int/Documents/FS_Ha 
te_speech_ENG.pdf, truy cap ngay 5/11/2019, 
" Erbakan v. Turkey, ECtHR App no. 59405/00 
(2006), doan 56, https://hudoc.echr.coe.int/app/ 
conversion/pd6'?]ibrary-ECHR&id=003-1728198-18 
]2O55&filename=003-1728198-1812055.pdf, truy 
cap ngay 21/1/2020. 
^̂  General recommendation No 35, CERD/C/GC/35 
(2012), doan 1-26, https://undocs.0rg/e11/CERD/C/ 
GC/35, truy cap ngay 21/1/2020. 
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phat ngdn kich ddng ban thu dya tren chdng 
tpc: "Viec the bien quan diem, y tudng trong 
qud trinh thao ludn khoa hoe, ddi thoai chinh 
tri hay cdc hoat ddng tuong ty, cdn phai 
dugc thyc hien mot cdch hgp phdp, khong 
nhdm muc tieu kich ddng thii hdn, ndi loan, 
bao lyc hay phdn biet ddi xu"^^. Ddi phd voi 
viec lam dung ngdn ludn de tan cdng sdc toe, 
Uy ban khuyen nghi cac qude gia khi xay 
dyng khung phdp ly dieu ehinh v§n dl nay 
cdn luu y tdi nhiing yeu td nhu npi dung va 
hinh thuc phdt ngdn; bdi canh kmh tl, xa hoi 
va chinh tri; dia vi cua ngudi phdt ngdn; kha 
ndng lan tda cua phdt ngdn; muc tiSu cua 
phat ngon^^. Ddng thdi, Uy ban cung nhdc 
nhd quoc gia thanh vien ve nghia vy theo 
Dieu 7 ICERD trong hoat ddng tuyen 
truyen, giao due nhdm loai bd glc rl tu 
tudng phan biet chung tdc trong xa hdi^''. 

3. Phat ngdn thii ghet tr8n nIn tdng 
mang xa hoi - Nhan dif n su khac Met 

MXH, trong do cd the k l tdi Facebook, 
Youtube, Twitter, la mpt vai nhiing cai ten 
da qud quen thupc vdi nhiiu ngudi. Nhiing 
nen tang ndy cdn dugc gpi Id Web 2.0, cung 
cdp dich vu mien phi eho cac ca nhdn ket 
n i i vdi nhau thdng qua Intemet^^ Nhung 
edng ty sd hiru nen tdng ndy cdn dugc xep 
vdo nhdm cdc cdng ty trung gian Internet 
{Internet intermediaries) bdi tinh chat trung 

^̂  Nhu tren, doan 25. 
^̂  Nhu tren, doan 15; Xem them Rabat Plan of 
Action on the prohibition of advocacy of national, 
racial or religious hatred that constitutes incitement 
to discrimination, hostility or violence, doan 22, tai: 
https://www.ohchr.0rg/Documents/Issues/Opinion/S 
eminarRabat/Rabat_draft_outcome.pdf, truy cap 
ngay 21/1/2020. 
*̂* Nhu chu thich 27, doan 30-44. 
^' Mark Davies, Barbara Lee (2008), The Legal 
Implications of Student Use of Social Networking 
Sites in the UK and US: Current Concerns and 
Lessons for the Future, Education and the Law 
20(3),tr.26C l ' " . 

https://www.echr.coe.int/Documents/FS_Ha
https://hudoc.echr.coe.int/app/
https://undocs.0rg/e11/CERD/C/
https://www.ohchr.0rg/Documents/Issues/Opinion/S
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gian tao thuan Igi cho ngudi dung Internet'^. 
Cae cdng ty Web 1.0, vi dy nhu Amazon, la 
nhiing cdng ty ty xdy dyng ndi dung tren 
nen tdng eua minh {Company-driven 
content) va it cd tinh tuang tdc vdi ngudi 
dimg. Trai lai, tren nen tdng Web 2.0, ngudi 
dung ehinh Id "ehu nhdn" xdy dung vd phdt 
trien ndi dung {User-driven content). Tren 
do, nhieu cpng ddng do dugc thanh Idp, cho 
phep ngudi dung chia se tin nhdn, hinh dnh, 
video vdi nhau d tdc dp chdng mat va hodn 
todn mien phi. 

(Dung gidng nhu phdt ngdn thu ghet 
trong tiie gidi thyc, TGTT cung phdn anh 
nhiing thdng diep cd tinh chdt tuong ty, nhu 
phdn biet chung tdc, cyc doan hodc khung 
bo...̂ ^ Tuy nhien, diem khdc biet ro net nhdt 
giua hai loai thu ghet nay la phuang tien 
thyc hiSn. Theo ghi nhdn cua Tdng thu ky 
Lien hgp qude, hien tugng Igi dyng Internet, 
trong do cd MXH, de truyen bd thdng tin, 
cdm xuc thu ghet da vd dang trd thdnh mdt 
trong nhung thdch thiic nhdn quyen nghiem 
trpng nhdt trong thi gidi hien dai ngdy nay^". 

Ngdy cang cd nhiSu tdi lieu nghien cdu 
vl hinh thuc vd pham vi phdt ngdn thu ghet 
tren MXH nham lam rd sy khde biet gida 
phdt ngdn thu ghet trong thS gidi do vd 
thyc^^ Ddng thdi, cac nghien ciiu ndy cung 

^̂  Xem: https://www.articlel9.org/resources/intemet-
intermediaries-dilemma-liability-q/, truy cap ngay 
31/7/2019. 
^' Xem them Anti-Defamation League (2010), 
Responding to Cyber-hate: Toolkit for Action. 
httpsr/Zviww.adl.org/sites/default/files/documents/ass 
ets/pdCcombating-hate/ADL-Responding-to-Cyberh 

ate-Toolkit.pdf, truy cap ngay 31/7/2019. 
^ The Secretary General, Preliminary 
Representation of the Secretary General on 
Globalization and Its Impact on the Full Enjoyment 
of All Human Rights, UN Doc A/55/342 (31/8/2000), 

doan 26-28. 
'^ Dianielle Citron, Hate Crimes m Cyberspace. 
Harvard, MA: Harvard University Press, 2014; 
DiMiielle Citron, Helen Norton (2011), 

gdp phdn nhdn dien nhiing thdch thuc xa hdi 
vd phdp ly md qude gia phdi ddi mat khi xay 
dung khung phdp ly dieu ehinh vdn de nay. 

Thu nhdt, tinh dn danh (Anonymity) vd 
tinh bdt khd kiin (Invisibility). Mdt trong 
nhirng uu diem cua Internet va MXH dd Id 
khdng bdt huge cd nhdn phdi ddng ky vd 
edng khai thdng tin ca nhan thyc. Trudc 
ddy, nhieu ngudi tin rang tinh dn danh tren 
cdc nen tdng cdng nghe se md dudng cho 
quyen tu do ngdn luan phdt trien manh me, 
dac biet tai ede quoc gia chuyen che, todn 
tri, bdi cd nhdn cd the thodt khdi ndi sg hai 
bi trung phat vi bdt ddng chinh kien^ .̂ Tren 
thyc te, dieu nay lai cd the trd thanh con dao 
hai luai bdi nd gidn tiep tao ra xu hudng 
tdm ly phdt Id nhiing quy pham dao ddc xa 
hpi, con ggi Id hien tugng phi cd nhdn hda 
{Deindividuation) trong tam ly hpc ddm 
ddng^'. Cd nhiing bang chiing khoa hgc cho 
thdy, cd nhdn cd the dua ra phdt ngdn hoac 
cu xd trSn khdng gian mang ma hg se khdng 
lam trong ddi thyc^ .̂ Nguyen nhdn mdt 

Intermediaries and Hate Speech: Fostering Digital 
Citizenship for Our Information Age, Boston 
University Law Review 91, tr. 1435-1484, Cohen-
Almagor, Confronting the Internet's Dark Side: 
Moral and Social Responsibility on the Free 
Highway. Cambridge: Cambridge University Press, 
2015; Richard Delgado, Jean Stefancic (2014), Hate 
Speech in Cyberspace, Wake Forest Law Review 49, 
tr. 319-343; Barbara Perry, Patrik Olsson (2009), 
Cyberhate: The Globalization of Hate, Information 
and Communication Technology Law 18, tr. 185-
199; Alexander Tsesis (2001), Hate in Cyberspace: 
Regulating Hate Speech on the Internet, San Diego 
Law Review 38, tr. 817-874. 
'^ Gordon Graham, The Internet: A Philosophical 
Examination, Routledge: London, 1999. 
'̂̂  Arnold Goldstein, The Psychology of Group 

Aggression, John Wiley and Sons, 2002, tr. 32; Brian 
Mullen (1983), Operationalizing the Effect of the 
Group on the Individual: A Self-Attention 
Perspective, Experimental Social Psychology 
Journal 19, tr. 295-322. 

3S John Suler (2004), The Online Disinhibition Effect, 
Cyber-Psychology and Behavior 7, tr. 321-326. 
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phdn la bdi khi an danh, hp khdng lo sg bi 
len an hay trung phat bdi xa hpi vd nan 
nhdn cua nhiing Idi ndi tren mang^ .̂ Ddng 
thdi, do khdng phdi chiing kien nhiing tdn 
thuang ma nan nhdn phdi chiu dyng nen hg 
khdng nay sinh long thuang xdt hay sy 
ddng cdm*". 

Thic hai, tinh liin kit (Connectivity). 
Nen tang Intemet vd MXH cd the bi Igi 
dung khdng chi de the hien nhdng quan 
diSm thu ghet cyc doan, ma cdn la nai 
nhung ngudi cd ciing tu tudng do ket ndi 
vdi nhau - md tren thuc te, hg ed the hi cdn 
trd bdi ede yeu td khdng gian vd thdi gian'*̂ . 
CJ day, thu ghet duge truyen bd, trao ddi, 
kich dgng giiia nhiing ngudi cung tu tudng, 
ehii khdng phdi ddi vdi nan nhdn cua nd. 
Nhiing ngudi cd tu tudng cue doan thudng 
sit dung Intemet va MXH de tim cdch ket 
ndi vdi nhau'̂ .̂ Vi du, trong vy R. v. Ahmad 
(2011)''̂ , cdng dan ed hai quoc tich Anh vd 
Pakistan bi ket dn tu 12 nam vi tdi kich 
dpng thu hdn tdn gido, da ket ndi vd viet 
binh ludn tren mdt trang mang Hdi giao cue 
doan keu gpi ngudi Hdi gido "hay gia con 
dao thdnh chien... vd giet tdt ca ede nghi si 
Anh bd phieu iing hp chien tranh d Iraq". 

Thu ba, tinh tiec thi (Instantaneousness). 
Tren nen tdng MXH, chi cdn mot "cu nhdp 

^' Citron (2014), tldd, tr. 58; Delgado, Stefancic 
(2014),//d't/,tr. 322. 
•*" Citron (2014),//(?(/, tr. 59. 
'" Richard Posner, The Speech Market and the 
Legacy of Schenck trong Lee Bollinger, Geoffrey 
Stone (eds) Eternally Vigilant: Free Speech in the 
Modern Era. Chicago, IL: University of Chicago 
Press, 2002, tr. 149-151. 
« Citron (2014), tldd, tr. 61-62; Perry, Olsson 
(2009), tldd; Cass Sunstein, Republic.com 2.0. 
Princeton, NJ: Princeton University Press, 2007, tr. 
57-58. 
"•̂  The Guardian, Radical Muslim Jailed for Calling 
for Jihad against MPs, https://www.theguardian, 
com/world/2011/jul/29/radical-muslim-bilal-ahmad-

jailed, truy cap ngay 31/7/2019. 

chupt" thi viec cung cdp, truyen bd thdng 
diep vdi bat ki ndi dung ndo cd the dugc 
thyc hien gdn nhu ngay lap tuc. Ddy Id diem 
khac biet Idn nhat giua nen tang Intemet vdi 
cdc phuang tien truyen thdng truyen thdng 
khac; chang han nhu bdo, dai, dien thoai... 
Brown cho rang, tdng hgp tdt cd cdc yeu td: 
Nac danh, bat khd kien, thudn tien vd tuc 
thi, tao nen sy dac thu cua TGTT, de ddn 
den nguy ea con ngudi cu xu tren khdng 
gian mdt each bde phdt, thieu suy nghi vd 
bdt edn''̂ . Ddy la nhung yeu td lam TGTT 
them phuc tap va tram trpng. 

4. Khung phap ly dieu chinh thu gh^t 
true tuyen 

Ve ly luan, mdt sd md hinh cd the dugc 
rut ra dya tren phuang phdp dieu chinh cua 
cac qude gia lien quan tdi vdn de ndy. Cd 
the ke tdi cdc md hinh: Ty quan ly, cung 
quan ly vd bat budc qudn ly, dugc sdp xep 
tang dan theo muc do can thiep eua Nhd 
nude nhdm dieu chinh hanh vi eiia cdc ehu 
thi lien quan. Trong dd, hai md hinh ddu 
tien nhan duge nhieu sy chu y hon ed. 

4.1. Md hinh tu qudn ly (Self-
Regulation) 

Hoa Ky la qude gia tieu bieu nhat cho 
md hinh tu dieu chinh vdn de thii ban tryc 
tuyen. Dudi gdc do phdp ludt Hoa Ky, phdt 
ngdn thu ghet khdng nham muc dich kieh 
dpng bao luc thi vdn dugc phdp ludt bdo ve 
vi dd la ty do ngdn luan''̂ . Vi vay, Nhd nude 
se khdng can thiep vao phdt ngdn cua cdng 
ddn ke ca tren nen tdng MXH; vd khu vyc 
tu se ty quan ly vdn de ndy. Khu vye tu cd 
the bao gdm cac hiep hdi, hdi ddng chuyen 
nganh (bdo chi, cdng nghe, MXH...), ty ddt 

"" Alexander Brown (2018), What Is So Special 
about Online (As Compared to Offline) Hate 
Speech?, Ethinicities 0(0), tr. 1-30. 
'^^ Yahoo! Inc. v La Ligue Contre Le Racisme et 
I'Antisemitisme, US 9* Cir. 2006, 169 F. Supp. 2d, 
1192. 

http://Republic.com
https://www.theguardian
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ra bd quy tac dao due, ung xd chung cho 
ede thdnh vien, bode mdi edng ty edng nghe 
cd the xdy dyng va dp dung bd quy tac cua 
rieng minh. 

Nhin chimg, vi thieu sy qudn ly thdng 
nhat, cac nIn tdng MXH Idn da dd thdnh 
"manh ddt mdu ma" gdp phdn lam trdm trpng 
ban tinh trang thu ghet trong xa hgi. Gdn ddy, 
cdc cdng ty cdng nghe Idn cua Hoa Ky da 
ddn thay ddi quan diem vd trd nSn quyit Het 
ban trong ddu tranh vdi thu ban true tuyin 
nhim duy tri mdt mdi trudng MXH an todn 
va vdn minh hon. Cac cdng ty trung gian 
Intemet nhu Youtube (Google)''̂ , 
Facebook" ,̂ Twitter'̂ ^ diu da xdy dyng dinh 
nghia rieng cua minh vl "phat ngdn thu ghet" 
vd budc ngudi dung phai chdp nhdn quy dinh 
khi su dung cdc ling dung cua minh. Hmh 
phat dp dyng chu yeu Id khoa todn bp hodc 
mot vdi tinh ndng trong mot khoang thdi gian 
nhdt dinh, manh tay ban la tu chdi cho phep 
ngudi dung tiep tuc tham gia nIn tdng cua 
nhiing cdng ty cdng nghe nay''̂ . 

Md hmh ty qudn ly ndy thudng bi chi 
trich la "vua dd bdng, vua thdi cdi" bdi cac 
hiep hpi hay hpi ddng chuyen nganh dat ra 
quy tac lai nhan tai trg hoat ddng tu chinh 
cdc cdng ty cdng nghê **. Ngoai ra, cac cdng 

""^ Xem: https://support.google.com/youtube/answer/ 
2801939?hl=en&ref_topic=2803176, truy cap ngay 
31/7/2019. 
^'^ Xem: https://www.facebook.com/communitystan 
dards/, truy cap ngay 31/7/2019. 
''̂  Xem: https://www.theverge.com/2017/12/I8/1678 
9606/tvi4tter-new-safety-polic!es-hate-groups, truy 
cap ngay 31/7/2019. 
"̂  Brookings (2019), How Should Social Media 
Platforms Combat Misinformation and Hate Speech, 
tai: https://www.brookings.edu/blog/techtank/2019 
/04/09/how-should-social-media-platfonns-combat-
misinformation-and-hate-speech/, truy cap ngay 
21/10/2019. 
50 ARTICLE 19 (2018), Self-Regulation and Hate 
Speech on Social Media Platforms, tai: 
https://vTOW.articlel9.org/wp-content/uploads/2018/ 
03/Self-reguIation-and-%E2%80%98hate-speech% 

ty cong nghe, tmyen thdng Idn diu cd dai 
dien cua minh tham gia cae td chuc nay. 
Dieu nay de dan tdi tinh trang xung dot lpi 
ich khi nhdm nay mien cudng dp dung chi 
tai ddi vdi ddng nghiep hay chinh cdng ty 
cua minh^'. Vi vay, kha la khd khan dl 
nhung td chuc nay cd the Idy dupe long tin 
td phia edng chiing^ .̂ 

Nam 2018, David Kaye, bdo cao vien 
ddc biet cua Lien hgp qude vl thdc ddy vd 
bdo ve quyen ty do y kiln vd biiu dat, da bay 
td su that vpng ve thyc trang qude gia vd ede 
cdng ty trung gian Intemet diu "thdt bai" 
trong viec ban che TGTT". Bdt chdp sy thay 
ddi trong chinh sdch cua cdc nen tang MXH, 
TGTT van phat trien "theo cap sd nhdn" 
thdng qua cdc cdng nghe sd. Bdo cdo vien 
ciing nhdn dinh them "cdc cdng ty [tmng 
gian Intemet] vdn dang rat miin cudng cam 
ket thuc thi cdc chinh sdch va hanh ddng phu 
hc^ vdi nhung tieu chudn cua luat quyen con 
ngudi" '̂' do nhieu yeu to, trong dd cd chi phi 
va Igi nhuan cua cac cong ty nay. 

4.2. Md hinh ciing qudn ly (Co-
Regulation) 

Md hinh nay ddi khi edn dugc ggi Id 
"quan ly viSc tu quan ly" {Regulated Self-
Regulation) bdi no van giu lai mdt so dac 
diem cua md hinh tu qudn ly. Dac diem 
chung cac quoc gia dp dung md hinh nay la 
phdt ngdn thu ghet khdng dupe bdo ve trong 
pham vi quySn tu do ngdn ludn. Trdi lai. 

E2%80%99-on-social-media-platforms_March2018. 
pdf, truy cap ngay 21/10/2019. 
^' Nhu tren. 
5̂  Ian Bartle, Peter Vass (2005), Self-Regulation and the 
Regulatory State - A Survey of Policy and Practice, 
Research Report No. 17, Centre for the Study of 
Regulated Industries, University of Bath, tr. 23. 
^̂  Xem: https://news.un.or&'en/story/2019/10/1049 
671, truy cap ngay 21/10/2019. 
^^ Nhu trin; xem thim James Banks, Regulating Hate 
Speech Online, International Reviews of Law, 
Computers and Technology 24(3), tr. 233-239. 
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nhirng phat ngdn nay cdn cd thi bi xu li 
hinh su hoac cac bien phdp khdc. Vdi md 
hinh ndy, Nha nude xay dyng khung phdp 
ly dl cdc cdng ty cdng nghe qudn ly thu hdn 
tryc tuyen tren nen tdng cua minh^ .̂ 

Cd the nhan thdy, qud trinh ra quyit dinh 
cua md hinh nay nhanh va hieu qua han bdi 
cac cdng ty trung gian Intemet cd ddng luc -
dudi dang nghia vy phdp ly - nhdn dien vd 
loai bd TGTT mdt cdch nhanh chdng. Ca ehi 
tim kiem va loai bd cd thi dugc thuc hien 
thdng qua chdc ndng bao cdo vi pham cua 
ngudi dung {Report) hodc thudt todn nhdn 
dien cdc tu khoa nhat dinh... 

Hau qud thdm khdc cua chi dp phat xit 
da bien Ddc trd thdnh mdt trong nhung 
nude khd nhay edm vdi hien tugng thii 
ghet̂ .̂ Vi vay, ddy la mdt trong sd it cae 
qude gia phuang Tay dp dyng cdc bien phdp 
rdt quyet liet ddi vdi cdc cdng ty trung gian 
Intemet thdng qua Dao ludt Thue thi Mang 
nam 2017 (NetzDG). Theo dd, Ludt ndy yeu 
cdu cdc cdng ty tmyen thdng xa hdi loai bd 
ngdn tit kieh dgng thu dich nhanh chdng vd 
kip thdi, nSu khdng se phai ddi mat vdi muc 
phat len tdi 50 trieu euro. 

Du vay, theo mdt bao cdo cua Chinh 
phu cdng bd nam 2017, Facebook vd 
Twitter deu khdng ddp dng dugc yeu cdu 
theo ludt dinh Id loai bd it nhdt 70% phat 
ngdn TGTT trong vdng 24 gid sau khi dugc 
ngudi dimg thdng bao^'. Ben canh do, 
NetzDG bi eho la dugc ban hdnh qud vdi 

"ARTICLE 19 (2018), rM<̂ . 
^̂  Council on Foreign Relations (2019), Hate Speech 
on Social Media: Global Comparisons, tai: 
htlps://vi'ww.cfr.org/backgrounder/hate-speech-social 
-media-global-comparisons, truy cap ng^y 
08/11/2019. 

'̂̂  Katy O'Donnell et al, Germany's New Online 
Hate Speech Code Pushes Big Fines and Debate, 
Link: https://www.politico.eu/article/hate-speech-
germany-twitter-facebook-google-fines/, truy cap 
ngay 08/11/2019. 

vdng ma thiiu di mdt ea quan ddc lap xem 
xet va ddnh gid kien nghi eua cdng chung ye 
phdt ngdn chua ndi dung thu ghet; gidn tiep 
trao quyen quyet djnh qud Idn vdo tay cdc 
edng ty cdng.nghe^ .̂ Dieu nay ddn den khd 
ndng cdc cdng ty nay se loai bd nhirng phdt 
ngdn nhay cam (du chua chdc da trai luat) 
dl trdnh bi phat ndng, va vi vay, cdn trd 
quyin ty do ngdn ludn tryc tuyen. Trudc do, 
Facebook ngdm dm chi rang, phap ludt E)ue 
se ddy trach nhiem xdc dinh tinh hgp phdp 
eua mot phat ngdn tit phia tda dn sang eho 
ede cdng ty tu nhdn^ .̂ Dieu ndy cho thdy, 
nguy ca tiem dn Id "cdc lugt su cda 
Facebook, Google vd Microsoft cd quyen 
dinh doat tuong lai cua... tu do ngdn ludn 
lan han bdt ki vi vua, tdng thdng hay thdm 
phdn tda dn tdi cao ndo"^^. 

4.3. Md hinh bdt bupc qudn ly 
(Statutory Regulation) 

B£n canh hai md hinh trSn, cdn cd md 
hinh bat huge qudn ly. Day la md hinh 
thudng dp dyng ddi vdi cac phuang tien 
phdt thanh truyen thdng. Trong do, khdng 
chi gdi gpn d khung phap ly, Nha nude ban 
hdnh cae quy dinh cy the quy dinh quyen va 
nghia vu cua cdc chu the lien quan, dac biet 
la cae cdng ty tmygn thdng tmng gian vd 
ngudi dung cudi {End-users). Tmdng hgp 
vi pham xdy ra, tuy vdo muc dd, cd cdng ty 
tmyen thdng tmng gian vd ngudi dung cudi 
deu cd the bi xu phat theo luat dinh. Cd the 
thdy, ddy Id md hinh quan ly chat che nhat. 

^̂  Emma Thomasson, Germany Looks to Revise 
Social Media Law as Europe Watches, 
https://www.reuters.com/article/us-gennany-hatespe 
ech/germany-looks-to-revise-social-media-iaw-as-
europe-watches-idUSKCNlGKlBN, truy cap ngay 
01/8/2018. 
^̂  Nhu tren. 
*" Teny Gross, Jeffrey Rosen, Interpreting the 
Constitution in the Digital Era, https://w^vw. 
npr.org/2011/11/30/142714568/interpreting-the-cons 
titution-in-the-c _ 
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vdi muc do can thiep eiia Nha nude Idn 
nhdt. Tuy nhien, ddu hdi vdn ddt ra ddi vdi 
hieu qua thye tl cua nd khi dp dung vdo cdu 
tnic mang Intemet vd nen tdng MXH, md tai 
do, khd nang ket ndi vd lan tmyen tin die 
dien ra cyc ki nhanh chdng. 

5. Mdt sd ggi md nghien cihi tiep theo 
Xdy dyng khung phap ly ngdn ngua thu 

ghet trSn MXH chua bao gid Id dl dang do 
mdt loat cdc rao can. Tmdc tien, cdch hieu 
ve "thu ghet" van edn gdy tranh cai bdi 
thuat ngii nay chiu nhieu anh hudng bdi cdc 
yeu td van hda va lich sii cua tung qude gia, 
ddn den nhiing trd ngai xdy dyng khuon khd 
phdp ly thdng nhdt. 

Ben canh do, ngdn tu kich ddng thu 
ghet tryc tuyen phdn anh su thu hdn trong 
the gidi thyc^^ Dieu ndy cho thay, viec phat 
hien va gidm sat phdt ngdn thu ghet trong 
thi gidi trye tuyin cd tbS la mpt budc tien 
trong tdng thi gidi phdp ngan chan sdm tdi 
pham thu ban trong the gidi thyc. Du vay, 
vdn edn tiip tyc lam ro dac trung va khdc 
biet giua phdt ngdn thu ghet trong thi gidi 
thyc vd thi gidi do de tim ra gidi phdp hieu 
qud. Ngoai ra, Nha nude nen can thiep d 
muc dp nhu thi nao? Nen ban hdnh chinh 
sdch nang cao nhdn thuc, xu phat hanh 
chinh hay hinh sy hda? Va ai nen bi giam 
sat, cdc edng ty edng nghe hay ngudi dung 
cudi? Nhiiu ngudi, dac biet Id cac cdng ty 
cdng nghe, img hg md hinh ty dieu chinh 
bdi khdng chiu rang bupc phap ly, giam 
thiiu chi phi gidm sdt, ddng thai ty do ngdn 
ludn cdng cd nhiiu khodng khdng phdt triin. 
Tuy nhien, phdng vdn hon 1700 nhd bdo d 
14 qude gia chdu Au, mpt nghiSn ciiu chi ra 
rdng, mac du cae nhd bao chdu Au khdng 
mudn Nha nude can thiep do nguy ca lam 
dung chinh tri, hp nhdn thdy md hinh ty 

qudn ly khdng du hieu qua de ngdn chan 
TGTT^2. 

O Viet Nam, phat ngdn thu ghet dang 
tdn tai tran lan tren MXH. Tinh tdi ndm 
2017, cd ban 35 trieu ngudi dung MXH, 
chiem 37% tdng dan sd Viet Nam, ddnh 
tmng binh hon 2 gid mdi ngay tren MXH^̂ . 
Theo khdo sdt eua chuang trinh do Chinh 
phu tai trg, 61,7% ngudi dung MXH tdng 
chiing kien hodc trd thdnh nan nhan cua trd 
noi xdu, phi bdng, bdi nhp danh du va 
46,6% tung bi vu khdng, bia ddt thdng tin. 
Nan nhdn gdn nhu bdt lyc, cdch duy nhdt c6 
the lam la yeu cau gd thdng tin sai trdi dd̂ '̂ . 

Du vay, thyc tien cho thdy, phdp ludt 
Viet Nam trong linh vyc nay cdn khd long 
leo, trong khi khuynh hudng chung cua the 
gidi la yeu edu MXH tich cue hon nua trong 
viec bdo ve ngudi su dung. Phdp ludt Viet 
Nam hien hanh khdng cd quy dinh cu the ve 
phdt ngdn thii ghet. Mdt sd quy dinh rdi rdc 
trong Luat Phdng chdng HIV/AIDS nam 
2006, Ludt Ngudi khuyit tat nam 2010 
khong du hieu qua de dieu ehinh thyc trang 
nay^^ Nghi dinh sd 72/2013/ND-CP eua 
Chinh phu ve quan ly, cung cdp, su dung 
dich vu intemet vd thdng tin tren mang cd 
mdt sd quy dinh lien quan, nhung lai khdng 
quy dinh chi tilt nghia vu hd trg ngudi dung 

'̂ Mainack Mondal et. ai (2018), Characterizmg Usage 
of Explicit Hate Expressions in Social Media, New 
Review of Hypermedia and Multimedia, tr. 110-130. 

*̂  Sussane Fengler et ai (2015), How Effective is 
Media Self-Regulation? Results from a Comparative 
Survey of European Journalists, European Journal of 
Communication 30(3), tr. 249-266, 
^̂  Tai: https://vtv.vn/cong-nghe/phat-ngon-gay-thu-
ghet-tren-mang-xa-hoi-van-nan-toan-cau-trong-ky-
nguyen-so-201704I2145326493.htm, truy cap ngay 
01/8/2019. 
^ Xem https://vnexpress.net/thoi-su/gan-80-nguoi-
dung-mang-xa-hoi-la-nan-nhan-cua-phat-ngon-gay-
thu-ghet-3569175-p2.html, truy cap ngay 01/8/2019. 
^̂  Xem them Vien Nghien cuu chinh sach va phdt 
tnSn truySn thong, tai: https://ips.org.vn/an-ninh-
mang/luat-an-ninh-mang-viet-nam-cap-thiet-nhung-
khong-duoc-voi-vang-110, truy cap ngay 
05/03/2020. 
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MXH hudng tdi mdt mdi tmdng lanh manh, 
nhu nghia vy cua nha mang xa hdi phai 
nhanh chdng gd bd nhiing thdng tin nhay 
cam, thdng tin mang tinh ki thi, thdng tin 
gid mao anh hudng din cd nhdn khi nhdn 
dugc "yeu cdu" cua nan nhdn. 

Tai Viet Nam, hien nay, cdc MXH dang 
cd dnh hudng Idn nhu Facebook, Youtube... 
nhung cdc cdng ty ndy lai cho rdng hg 
khdng hodn todn phdi chiu trdch nhiem vl 
nhung ndi dung dugc dang tdî .̂ 0 khia 
canh ndy, sy hgp tdc giiia cac cdng ty cdng 
nghe thdng tin vd cac td chdc xa hpi tai 
chdu Au Id mpt dien hinh tdt, trong do khd 
nang Igc, kiem duyet npi dung khdch quan 
nhat thupc ve cdc td chdc xa hdi. Ndm 
2016, Uy ban chdu Au da ban hanh "Bp luat 
ung xu" vdi cam ket cua cdc nha cung cap 
dich vy MXH trong viec chdng lai phdt 
ngdn thu ghet tren mang tai chdu luc nay^ .̂ 
Ben canh dd, cac trang mang xa hgi deu edi 
dat chuc ndng "thdng bdo vi pham" cho 
phep ngudi diing bdo cao nhiing ndi dung 
sai sy that, kich ddng thu ban. Do ngudi 
dung khdng chu y den cdc chuc nang neu 
tren, thyc te khi phdt ngdn dugc tung ra, van 
de viec xda bd cdn chdm, khdng nhieu vd 
chua dap ung dugc so vdi yeu cau thye te^ .̂ 
Dieu ndy cho thdy, viec xay dyng cac giai 
phap eiing can ddnh sy ehu y tdi ndng eao 
nhan thuc ngudi dung. 

Trong thdi gian tdi, Viet Nam nen xem 
xet ra soat, sua ddi, bd sung phdp ludt de 
ngan ngua phdt ngdn TGTT theo hudng: 

*̂ Xem http://tuyengiao.vn/cung-suy-ngam/phat-
ngon-gay-thu-ghet-van-nan-cua-mang-xa-hoi-988 5 2, 
truy cap ngay 01/8/2019. 
*' Xem https://ec.europa.eu/transparency/regexpert/ 
index.cfm?do=groupDetail.groupDetailDoc&id=297 
38&no=l, truy cap ngay 01/12/2019. 
^̂  Xem https://vnexpress.net/thoi-su/de-xuat-xay-
dung-bo-quy-tac-loc-phat-ngon-xau-tren-mang-xa-h 
oi-3569454.html, truy cap ngay 01/8/2019. 

Thu nhdt, can xdy dyng tiSu chudn ro 
rdng ve cdc khai niem phdt ngdn thu ghet, 
kich dpng, phi bdng, boi nhp vd cdc hinh 
thuc biiu dat khdc. 

Thu hai, vi6c xix phat hdnh vi pham nen 
tiip can dudi gdc dp vi pham hanh ehinh, 
thay vi hinh sy hda hdnh vi nay. Ddy eiing 
la tieu chudn chung trong phdp ludt nhdn 
quyin qu6c tl vd xu hudng chung tai eac 
qude gia tren the gidi* .̂ 

Thu ba, dl cao mdi quan he nhiiu phia 
giila Nhd nude, nhd cung cap dich vu MXH, 
cac tl chuc xd hpi vd ngudi dung. Su hgp 
tde giiia Nhd nude vd cae cdng ty cdng nghe 
la dilm then chdt. Nha nude can cd ca che 
phap ly thuc giuc cdc cdng ty ndy phan ling 
nhanh dl loai bd phdt ngdn thu ghet. Md 
hinh cua Due la mdt vi du tieu bieu. Tuy 
nhien, cdng cdn phdi nghien ciiu them de 
bdo dam viec ngan ngua nay khdng xdm 
pham vao quyen tu do ngdn ludn cua cdc ca 
nhdn khdc tren MXH. 

Thu tu, tich cyc phdt dpng cdc phong 
trao, chien dich phd bien quy tdc ling xd 
tren MXH, dac biet hudng sy chu y tdi 
ngudi tre, de ndng cao tinh Idnh manh trong 
moi tmdng ndy. 

Trong qua khu, dieu chinh van de ty do 
ngdn ludn de dang han khi Idnh thd quoc gia 
cd ranh gidi xdc dinh. Ngay nay, Intemet vd 
MXH da md dudng cho qua trinh todn eau 
hda, tao thanh nhiing lien ket xuyen quoc 
gia, xda nhda bi6n gidi dia ly, nhung ddng 
thdi ciing 1dm ndy sinh nhung vdn de todn 
cdu, trong do cd TGTT. Nhung nen tdng 
cdng nghe mdi cdi md hem vd da dang ban 
nhu vay chdc ehan se khd qudn ly han so vdi 
cdc phuong tien tmyen thdng tmyen thdng. 

^' Xem thSm VQ C6ng Giao, Nguyin Dinh Due 
(2018), Chdng phdt ngdn thid ghet, phi bang trin 
Intemet a Hoa Ky, Lien minh chdu Au vd nhung gid 
tri tham khdo cho Vi4t Nam, Tap chi Nghien cuu lap 
phap, so 17 (3i.'^ 
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