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SAT TRONG TO TUNG HINH SlT VIET NAM 

Le Huynh Tdn Duy* 

Tdm tit: Bdi viit phdn tich moi quan hi giiea co quan dieu tra vd vien kiim sdt 
trong td tung hinh su Viet Nam. Phdn thu nhdt cua bdi viit trinh bdy dac diim moi quan 
hi giira hai co quan tien hdnh to tung ndy. Phdn thu hai Id nhitng nhdn xet va ddnh gid 
mgt so quy dinh cita phdp lugt to tgng hinh su nude ta liin quan den moi quan he giiea 
CO quan diiu tra vd vien kiim sdt. Tren co so do, tdc gid dua ra mpt so de xudt sua doi, 
bo sung cdc quy dinh phdp ludt tao co so ndng cao hieu qud hogt dpng phoi hgp cua hai 
CO quan tren trong viec thuc hiin nhiem vu chung cua to tung hinh su. 

Abstract: The article analyzes the relationship between investigation authorities 
and Procuracy in Vietnam's criminal procedure. Its first section describes features of 
the two presiding authorities' relationship. The second section includes comments and 
assessment of regulations under our country's criminal procedure law in respect of the 
relationship of the investigation authority and the Procuracy. On that basis, the author 
makes suggestions to amend and supplement regulations so as to heighten effectiveness 
in the two's collaboration for accomplishment of joint tasks in criminal procedure. 

1. Dat vin de 
Co quan diiu tra (CQDT) vd vidn kiim 

sat (VKS) la hai trong si ba co quan tiin 
hanh td tung (CQTHTT) theo quy djnh cua 
phdp ludt td hing hinh sy (TTHS) Viet Nam. 
Xet vi gde dp td ehftc bd may nhd nude, 
CQDT thugc nhdm co quan hdnh phdp (Bg 
Cdng an thude Chinh phu), nhung lai thye 
hien boat ddng tu phap\ cu thi d day la 
boat ddng giai quydt vu dn hinh sy (VAHS). 
Trong khi do, VKS thue hien hai ehue ndng 
bao gdm thuc hanh quyin cdng td vd kiim 
sdt hoat ddng tu phap^. Ndu nhu ehftc nang 
thft nhit dac thft ehi xuit hidn trong qua 
trinh giai quyit VAHS thi ehftc nang thu hai 

tin tai trong qud tnnh td tung ddi vdi tat cd 
cdc loai an. Dudi gde do ehftc nang TTHS, 
quan diim phd bien Men nay cho rang 
CQDT vd VKS thugc nhdm chu thi thye 
hidn ehfte nang huge tdi - mdt trong ba 
ehftc nang ca ban cua TTHS^ Xuit phat tft 
ly do nay, ndn mae du cd nhung nhiem vy 
khdc nhau, nhung CQDT va VKS phdi phdi 
hgp chat che di thye hidn tit ehfte nang 
chung eua minh. Ben carih dd, vdi tu edeh la 
CO quan chju teach nhiem kiem tra, giam sat 
vide tuan theo phdp ludt trong TTHS, VKS 
cdn thye hidn sy che ude trong mdi quan he 
vdi CQDT. 

Mdi quan he gifta hai CQTHTT tren rit 
"quan trgng, phftc tap va dac thft"'' va khdng 

' TS., Truong Dai hpc Luat Tp. H6 Chi Minh. 
' Biii The Tinh (2017), Thu trudng. Pho Thu trudng 
CQDTvd Diiu tra vien trong TTHS Vi$t Nam, Lu^n 
4n Tien SI Luat hpc, Truimg Dai hpc LuSt Tp. H6 
Chi Minh, tr. 29. 
2 Khoan 1 Dieu 2 Luat To chiic Vien kiem sat nhan 
dSn nam 2014. 

^ Le TiSn Chau (2001), Cdc chuc ndng ca bdn trong 
TTHS, Luan van thac si luat, Truong Dai hoc Luat 
Tp. H6ChiMinh,tr. 8, 
"* Nguyen Tiln Son, "Hodn thien quy dinh ve moi 
quan hi giua CQDT vd VKS trong td tung hinh su 
Viet Nam", ngu6n: http://csnd.vn/Home/Nghien-cuu-

http://csnd.vn/Home/Nghien-cuu
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don gian dd cd thd xdy dyng duge nhiing 
quy djnh didu chinh mdt each hgp ly mdi 
quan he ndy. Quan trgng bdi vi ddy la 
nhung CO quan chiu traeh nhiem thu thdp 
ehftng cu, lap hd so vu an, tao co sd cho 
vide xet xu cua toa an sau nay. Hon the nua, 
md hinh TTHS Viet Nam Id md hinh hdn 
hgp thidn vd thdm van, vdi muc dieh kidm 
sodt tdi pham van dugc uu tien hang ddu 
nen cac giai doan tidn xet xft, dac biet Id 
giai doan didu tra, cd y nghia quydt djnh ddi 
vdi su thanh cdng cua qua trinh td tung. 
Mdi quan he nay phftc tap chu ydu do 
CQDT vd VKS thude cdc nhanh khac nhau 
trong td ehfte bp may nhd nude; eo quan thft 
nhit thu thdp ehftng eft, nhung co quan thft 
hai lai la co quan sft dyng chimg cu de huge 
tdi hi cdo tai phidn toa. Tinh dac thft the 
hien d eho ehi trong ITnh vyc TTHS mdi cd 
he thdng CQDT dugc thanh lap vdi nhiem 
vy trgng tdm Id "tien hanh dieu tra cac tdi 
pham, dp dung mgi bien phdp do luat djnh 
di phdt hidn, xde djnh tdi pham va ngudi 
thye hidn hanh vi pham tdi; lap hd so, de 
nghj truy td" .̂ 

Nhdn thftc dugc van de tren, eo quan 
lap phdp da ed nhiiu ed gang trong vide xay 
dyng va hoan thien eac quy djnh trong phap 
ludt TTHS lidn quan den mdi quan he gifta 
CQDT vd VKS. Diiu nay duge ehung minh 
qua ndi dung cua cdc Bd luat Td tyng Hinh 
su (BLTTHS) 1988, 2003 va 2015. Cd thi 
ndi, BLTTHS hien hanh da quy dinh kha 
ehi tiit, eu thi nhidm vu, quyen ban eua 
VKS trong hing giai doan td hmg, tuong 
ung vdi hai ehftc nang hiin dinh cua co 

Trao-doi/778/Hoan-thien-quy-dinh-ve-moi-quan -he-
giua-Co-quan-dieu-tra-va-Vien-kiem-sat-trong-to-tu 
ng-hinh-su-Viet-Nam, truy cap ngay 30/10/2019. 
' Khoan 3 DiSu 8 Luat T6 chiic CQDT hinh su nam 
2015. 

quan ndy. Nhftng nhiem vy, quyin ban eua 
VKS, nhit la trong giai doan khdi td, didu 
h-a VAHS phdn dnh nhiiu khia canh khde 
nhau eua mdi quan he gifta VKS va CQDT. 
Ngodi ra, cdc van bdn hudng ddn thi hdnh 
cung gdp phin lam ro hon ngi dung mdi 
quan he giua hai co quan tiin hanh td tung 
tren. Tuy nhien, thye tidn eiing cho thdy, 
vdn cdn tdn tai mgt sd vudng mac, ban che 
trong khung phap ly TTHS va trong vide ti 
ehftc thye hien phap ludt la nguydn nhan 
ddn den thye trang cd noi, cd luc viee phii 
hgp gifta VKS vd CQDT dien ra ehua dugc 
sudn se, nhjp nhang nhu mong mudn. 
Nhung nguydn nhdn dd edn dugc loai trft di 
day nhanh tidn do vd ndng cao hieu qud giai 
quydt ede VAHS. 

2. Daic diem moi quan he giua ctf 
quan diiu tra vd vi^n kiim sdt trong to 
tung hinh su 

2.1. Tinh phoi hgp trong moi quan he 
giua CO quan diiu tra vd vifn kiim sdt 

Nhu da di cap, do cung Id nhdm chii 
thd thye hidn ehfte nang budc tdi ndn bat 
huge gifta CQDT vd VKS phdi cd su phdi 
hgp vdi nhau trong qud trinh TTHS. CQDT 
cd lam tit nhidm vu thu thap ehftng eii cua 
minh thi VKS mdi bdo ve thanh edng cao 
trang trude toa dn. Ndi each khdc, giai 
doan diiu tra tao co sd, tidn di cho VKS 
trong cac giai doan td tung sau dd hoan 
thdnh dugc ehfte nang huge tdi. Tuy nhidn, 
mfte dg phdi hgp phy thude vdo truyin 
thdng phdp luat vd md hinh td tyng cfta 
tftng qudc gia. Ddi vdi cdc nude theo 
truyin thing phap ludt ehdu Au lyc dia 
(Continental law system) vdi md hinh ti 
tung thidn vi thim vin thi "phdn Idn co 
quan cdng td ed quyen chi dao va quydt 
djnh ddi vdi boat ddng didu tra eua CQDT 
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(Due, Phdp...)"*. Trong khi dd, ddi vdi mdt 
sd nude thude he thing thdng ludt 
(common law system) vdi md hinh td tyng 
tranh tyng (M% Anh), cdng td vidn "ehi cd 
vai trd phdi hgp, tu vin ddi vdi nhan vidn 
Cdnh sdt ho^c nhdn vidn diiu tra"' 

Vidt Nam Id mgt nude chiu dnh hudng 
bdi h? thing phdp luat ehdu Au lye dia (ludt 
thanh van) va TTHS duge xay dyng theo 
md hinh thien vd thdm vin. Mdi quan he 
gifta CQDT vd VKS phdn dnh qua nhiing 
quy dinh cd lien quan trong phdp luat TTHS 
cho thdy, tuy timg ngi dung ma vai trd cfta 
VKS/kiim sat vidn ddi vdi CQDT/diiu tra 
vien la chi d^o, quyit djnh hay tu vdn, phdi 
hgp. Nhung nhin chung, dac tinh phdi hop 
la ndi trdi hon trong mdi quan. hd gifta hai 
CO quan ndy, mdt phan xudt phdt tft nguyen 
tae td ehftc bd mdy nhd nude vdi tu tudng 
"quyen lyc nhd nude Id thing nhit, cd sy 
phan cdng, phdi hgp, kiem sodt gifta ede ca 
quan nhd nude trong vide thye hidn cde 
quydn lap phdp, hanh phdp, tu phdp"^. Ro 
rdng vdi nguyen tde tap quydn ,̂ mfte do 
phdi hgp gifta cde co quan nhd nude ndi 
chung, CQDT vd VKS ndi rieng cao hon so 
vdi cde qudc gia td chuc nha nude theo 
nguydn tie phan quydn. Du la hai co quan 
thugc hai nhdnh khde nhau trong bd mdy 
nha nude, nhung CQDT, VKS vd cd tda dn 
phdi hgp chat ehe dd thye hien nhiem vu 
chung cfta TTHS Id "phdt hiin chinh xdc vd 
xu ly cong minh, kip thdi mgi hdnh vi phgm 

* Nguyin Tien Son, tldd. 
' Nguyen Tiln Son, tldd. 
* Khoan 3 Diiu 2 Hien phap nam 2013. 
' Tham khao them Truong Dai hpc Kiim sdt Hd Npi, 
"Nguyin tdc tdp quyen xa hgi chu nghia ddi chiiu 
vai nhimg lugn diem ve phdn quyen cua Mdng-te-
ski-a vd mgt sd kiin nghi", http://tks.edu.vn/thong-
tin-khoa-hoc/chi-tiet/119/514, tmy cap ngay 
31/10/2019. 

tgi, phdng ngiea, ngdn chgn tpiphgm, khong 
di lot tgi phgm, khdng Idm oan nguoi vd 
tgi; gop phdn bdo vi cong ly, bdo vi quyen 
con nguoi, quyen cong ddn, bdo ve chi dp 
xd hgi chu nghia, bdo vi Igi ich cua Nhd 
nuoc, quyen vd Igi ich hgp phdp cita tS 
chuc, cd nhdn, gido due mpi ngudi y thuc 
tudn theo phdp ludt, ddu tranh phong ngiea 
vd chong tpiphgm "'". 

2.2. Tinh chi u&c trong moi quan he 
giita CO quan Meu tra vd vi^n kiim sdt 

Bdn canh tinh phdi hgp thi mdi quan he 
giua CQDT va VKS trong TTHS cdn thi 
hidn tinh che ude. Ndu nhu phii hgp la sy 
hd trg eung thye hien cac boat dgng td tyng 
dd gidi quyet VAHS dugc kip thdi theo 
ehfte nang, nhiem vu duge giao, hudng din 
myc dieh chung Id ehftng minh vd xft ly tdi 
pham; thi che ude Id sy kidm ehi Idn nhau, 
bdo dam cho boat dgng TTHS dugc khach 
quan, ed cdn eft vd dftng phap luat'^ Dae 
diem ndy ed vd chi dien ra mdt chieu, tuc la 
CQDT hdu nhu phdi chiu sy chd ude tft phia 
VKS ma khdng ed dieu ngugc laî .̂ Dieu 
nay dugc minh ehftng qua cde quy djnh vi 
quydn vd trdch nhidm eua eo quan, td ehfte, 
cd nhdn ddi vdi boat ddng cua VKS'^; trdch 
nhidm cfta CQDT, co quan dugc giao nhidm 

'" Dieu 2 BLTTHS nam 2015. 
' ' Pham Thai, "Khong thi xem nhe quan h4 phoi hgp 
vd che u&c trong TTHS", http://www.daibieunhan 
dan.vn/default.aspx?tabid=81&NewsId=109615,truy 
cap ngdy 31/10/2019. 
'̂  Le Tiln Chdu, Chuong VI: Diiu tra VAHS, trich 
trong Trucmg Dai hpc Luat Tp. Ho Chi Minh (Vo 
Thi Kim Oanh (Chu bien), 2018), Gido trinh Ludt td 
tyng hinh su Viet Nam, Nxb. Hong Diic, tr. 433. 
Xem them quy dinh tai Dieu 167 BLTTHS n3m 
2015 vl Trach nhiem ciia CQDT, co quan dupe giao 
nhiem v^ tien hanh mpt so hoat dong dieu tra trong 
viec thtrc hien yeu cau, quyet dinh ciia VKS trong 
giai doan dieu tra. 
'̂  Diiu 9 Luat T6 chiic VKS nhan dan nam 2014. 

65 

http://tks.edu.vn/thongtin-khoa-hoc/chi-tiet/119/514
http://tks.edu.vn/thongtin-khoa-hoc/chi-tiet/119/514
http://www.daibieunhan


NHA NUdc vA PHAPLUATSd 2/2020 

vu tidn hanh mdt sd boat ddng dieu tra trong 
vide thye hidn yeu cau, quydt dinh eua VKS 
trong giai doan khdi td'"*, dieu tra VAHS^ .̂ 
Ve nguydn tic, cde co quan cd tham quyen 
diiu tra VAHS phdi thye hidn tat cd ydu 
eiu, quyit djnh cfta VKS. Tuy nhidn, ddi 
vdi mgt sd quyet djnh cy the (lidn quan ddn 
viec buy bd quyet dinh khdi td, quydt djnh 
thay ddi hoac bd sung quydt djnh khdi td 
VAHS, quyit djnh khdng khdi td VAHS; 
bien phdp ngan chdn, bien phap cudng 
ehd)'^ thi ede ca quan ndy cd quyen kien 
nghj vdi VKS cdp trdn true tidp de xem xet, 
gidi quyet. Tinh chd ude cua VKS ddi vdi 
CQDT se khdng edn khi qua trinh gidi quyet 
VAHS chuyen sang cdc giai doan td tyng 
tidp theo nhu truy td, xet xu. Vi dy: Ddi vdi 
quyet djnh trd hd so de didu tra bd sung eua 
VKS ndu CQDT nhdn thdy khdng cd can cu 
thi CQDT ed quyen gfti van ban neu rd ly 
do gift nguydn kdt ludn dieu tra va chuyen 
lai hi so cho VKS '̂-

Hai dac tinh nay cd mdi quan he bien 
ehftng vdi nhau, do dd khdng ndn coi trgng 
qua mfte mgt ddc tinh ndo. Thye tien cho 
thiy, niu qua dd cao mdi quan h | phdi hgp 

"* Dieu 13 Thong tu lien tich so 01/2017/TTLT-
BCA-BQP-BTC-BNN&PTNT-VKSNDTC huong 
ddn thi hanh quy dinh ciia BLTTHS ve tiep nhan, 
giai quyet to gidc, tin bao ve toi pham va kien nghi 
khoi ti; khoan 2 Diiu 162 BLTTHS nam 2015. 
'̂  Khoan 2 Diiu 167 BLTTHS nam 2015. 
'̂  Khodn 2 Diiu 162, khodn 2 Diiu 167 BLTTHS 
nam 2015; khodn 2 Diiu 9 Luat T6 chiic VKS nhdn 
dan nam 2014; Diiu 6, 11 Thong tu lien tich si 
04/2018/TTLT-VKSNDTC-BCA-BQP, ngdy 
19/10/2018 quy djnh vl phii hop giira CQDT vd 
VKS trong viSc thuc hien mpt s6 quy dinh ciia 
BLTTHS. 
•' Dilii 10 Th6ng tu lien tich s6 02/2017/TTLT-
VKSNDTC-TANDTC-BCA-BQP, ngay 22/12/2017 
quy dinh viec phii hpp giiia cac CQTHTT trong 
thuc hien mpt s6 quy dinh ciia BLTTHS ve trd ho so 
de diiu tra bo sung. 

rat dd ddn din tdm ly ehi tap trung thu thdp 
ehftng eft huge tgi, dd dang bd qua nhiing 
thidu sdt trong qud trinh khdi td, dieu tra 
VAHS; hode hS trg nhau "che d^y, hgp 
phdp hda" nhftng sai pham. Ngugc lai, neu 
thuc hien sy ehd ude qua mfte cdn thidt se 
tao ndn tinh trang cang thing, ddi dau giua 
hai CQTHTT, 1dm ehdm trd qud trinh gidi 
quydt VAHS. Tuy nhidn, theo tinh thdn ciia 
chien luge cai each tu phap, dac bidt Id 
"tang eudng trdch nhiem cua cdng td trong 
hoat ddng dieu tra"*^ cung nhu ndng cao 
yiu td tranh tyng, xu hudng phdt triin 
ehung ddi hdi tinh che ude phdi duge chu 
trgng hon nfta trong mdi quan hd gifta 
CQDT vd VKS d nude ta. 

3. Danh gia mot so quy dinh lien 
quan den moi quan hf giira cu quan dieu 
tra vd vi^n kiem sat trong to tung hinh sir 
va di xuat sua doi, b i sung 

3.1. Cosdphdply 
Trong khung phdp ly TTHS cua nude ta 

khdng ed quy djnh nao trye tiep sft dung 
cym tft "mdi quan he giua CQDT vd VKS". 
Thay vdo do, mdi quan he giua hai co quan 
nay, nhu da dd cap d phan tren, dugc the 
hien thdng qua nhiing quy djnh ve ehftc 
nang, nhidm vy, quyen ban cfta VKS trong 
TTHS; nhiem vu cfta CQDT; trach nhidm 
eua CQDT trong viec thye hidn yeu ciu, 
quyit djnh cua VKS; nhidm vu, quyin han 
vd traeh nhidm cfta nhiing ngudi cd thdm 
quyin tiin hanh td tung (THTT) trong hai 
CO quan nay. Nhiing ngi dung trdn duge quy 
djnh kha cu thi fong BLTTHS nam 2015, 
Ludt Td ehftc CQDT hmh sy ndm 2015, 
Ludt Td chuc VKS nhdn dan nam 2014. 

I' Bp Chinh tri, Nghi quyit sd 49-NQ/TW vi chiin 
luge cdi cdch tu phdp din ndm 2020, ngay 
02/6/2005, myc 2.2. 
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Ngodi ra, eac co quan nha nude ed thdm 
quyen d trung uong eiing da ban hdnh nhidu 
vdn bdn phdp ludt, ehu yiu dudi hinh thuc 
thdng tu lien tjch, hudng din thi hdnh mdt 
sd chi djnh cfta BLTTHS nam 2015, trong 
dd it nhieu ed lidn quan din mdi quan he 
giua CQDT vd VKS'^ Ben canh cdc van 

bdn ndy, giua CQDT vd VKS d da sd ede 
dja phuang da ky kdt Quy che phdi hgp 
nhdm tao dieu kidn thudn Igi eho vide thye 
hidn quy djnh cua BLTTHS. Ngdnh kidm 
sdt cung ban hdnh eac Quy chi cdng tae 
chfta dyng mdt sd quy djnh didu chinh quan 
he phdi hgp giua VKS vd CQDT^". 

" Cu the bao gIm: (I) Thdng tu lien tich si 
01/2017/rTLT-BCA-BQP-BTC-BNN&PTNT-
VKSNDTC, ngay 29/12/2017 quy djnh viec phii 
hpp giiia cac co quan co thim quyin trong vi?c thî c 
hî n mpt so quy dinh ciia BLTTHS nam 2015 vl tiip 
nh^n, giai quyet to giac, tin bao ve tpi pham, kien 
nghj khdi to; (2) Thong tu hen tich so 
02/2017/TTLT-VKSNDTC-T ANDTC-BC A-BQP, 
ngay 22/12/2017 quy dinh viec phoi hpp giiia cac 
CQTHTT trong thuc hien mot so quy dinh cua 
BLTTHS ve tra ho so de dieu tra bo sung; (3) Thong 
tir lien tjch s6 01/2018/rTLT-BCA-BQP-TANDTC-
VKSNDTC, ngay 23/01/2018 vl quan h? phoi hpp 
gitta CO sd giam giii voi co quan co thdm quyin 
THTT vd VKS co thim quyen Idem sat quan ly, thi 
hdnh tam giii, tam giam; (4) Thdng tu lien tich s6 
01/2018/rTLT-VKSTC-TATC-BCA-BQP-BTP-
BTC-BNN&PTNT, ngay 05/4/2018 quy djnh phii 
hpp trong viec bao cao, thong bao ve cong tac giai 
quyet khilu nai, ti cdo trong hoat dpng tu phap; (5) 
Thong tu lien tich s6 02/2018/TTLT-VKSTC-
TATC-BCA-BQP-BTC-BNN&PTNT, ngay 

05/9/2018 quy dinh viec phii hpp thi hanh mpt so 
quy dinh cua BLTTHS ve khieu nai, to cao; (6) 
Thong hi lien tich s6 02/2018/TTLT-BCA-
VKSNDTC-TANDTC, ngdy 01/02/2018 quy dinh 
chi tilt trinh tir, thii tuc, then h^n, dia diem bi can 
dpc, ghi chep ban sao tdi lieu hoac tai ti?u dupe s6 
h6a lien quan den vi^c buoc tpi, go tpi hodc ban sao 
tdi li§u khdc lien quan den bao chiia; (7) Thong tu 
hen tich s6 03/2018/rTLT-BCA-VKSNDTC-
TANDTC-BQP, ngdy 01/02/2018 huong din trinh 
tvt, thii tuc thuc hien ghi am hoac ghi hinh co am 
thanh viSc hoi cung bi can; su dung, bao quan, luu 
triJ kit qua ghi am hoac ghi hinh co am thanh viec 
hoi cung bj can trong qua trinh dieu tra, truy to, xet 
xu; (8) Thong tu lien tich si 03/2018/TTLT-
VKSNDTC-BCA-BQP-TTCP, ngdy 18/10/2018 quy 
dinh vl phii hop giiia CQDT, VKS, Co quan thanh 
tra trong viec trao doi thong tin ve tpi pham va giai 
quyit kiln nghi khcri ti dupe phat hifn thong qua 
boat dpng thanh tra; (9) Thong tu lien tjch s6 
04/2018/TTLT-VKSNDTC-BCA-BQP, ngay 

19/10/2018 quy dinh ve phdi hpp gita CQDT va 
VKS trong viec thye hien mpt s6 quy djnh ciia 
BLTTHS; (10) Thong tu lien tich s6 06/2018/TTLT-
BCA-BQP-BTC-VKSNDTC-TANDTC, ngay 
07/8/2018 quy dinh chi tiet trinh ty, thu tuc, mire tien 
dat, viec tam giii, hoan trd, tich thu, nop ngdn sdeh 
nha nuoc s6 tien dd ddt de bao ddm; (11) Thong tu 
lien tich s6 06/2018/TTLT-VKSNDTC-TANDTC-
BCA-BTP-BLDTBXH, ngdy 21/12/2018 vl phii 
hop thuc hien mpt so quy dinh cua BLTTHS ve thu 
tuc to tung doi voi ngucri duoi 18 tuoi; (12) Thong tu 
lien tjch s6 10/2018/TTLT-BTP-BCA-BQP-BTC-
VKSNDTC-TANDTC, ngay 29/6/2018 quy dinh vl 
ph6i hpp thye hî n trp giiip phdp ly trong hoat dpng 
to tung... 
'^^ Bao gdm: (1) Quy dinh t̂ m thoi ve quan ly, theo 
doi viec thy ly, gidi quyet td gidc, tin bdo ve tpi 
pham, kien nghi khdi to va cac VAHS tai Vien kiem 
sdt nhan ddn tii cao (VKSNDTC) (Ban hanh kem 
theo Quyit dinh s6 238/QD-VKSTC, ngay 
28/6/2017 ciia Vi?n hudng VKSNDTC); (2) Quy 
chi cdng tdc kiem sat viec tam giii, tam giam, thi 
hanh an hinh sy (Ban hdnh kem theo Quyet dinh so 
501/QD-VKSTC, ngay 12/12/2017 ciia Vien trudng 
VKSNDTC); (3) Quy chi tam thdi cdng tdc thye 
hanh quyin cdng td, kiem sdt viec khdi td, dieu tra 
vd tmy td (Ban hanh k̂ m theo Quyet dinh sd 03/QD-
VKSTC, ngdy 29/12/2017 cua Vien trudng 
VKSNDTC); (4) Quy chi tam thdi cdng tdc thye 
hdnh quyin cdng td, kiem sat viec tiep nhdn, gidi 
quyit td giac, tin bdo vl tpi pham va kien nghi khdi 
ti (Ban hdnh kem theo Quyet dinh so 169/QD-
VKSTC, ngay 02/5/2018 ciia Vien trudng 
VKSNDTC); (5) Quy chi tam thdi cdng tdc thuc 
hdnh quyin cdng td, kiem sat viec kham nghiem hien 
trudng, kham nghiem tii thi, thuc nghiem dieu tra vd 
giam dinh (Ban hanh kem theo Quyet dinh so 
170/QD-VKSTC, ngay 02/5/2018 cua Vien trudn| 
VKSNDTC); (6) Quy che ve viec qudn ly hd so td 
giac, tin bdo ve tpi pham, kien nghi khdi to tam dinh 
chi va hi so VAHS tam dinh chi cua VKS nhdn dan 
(Ban hanh kem theo Quyit dinh s6 46/QD-VKSTC, 
ngay 14/02/2018 cua Vien trudng VKSNDTC)... 
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Mdi quan he gifta CQDT trong qudn ddi 
va VKS qudn sy ve nguydn tic cung chju sy 
dieu ehinh cua cdc vdn bdn phdp ludt vd quy 
che ke trdn. Ngodi ra, mdi quan hd trong 
boat ddng TTHS giua cde CQTHTT trong 
vd ngodi qudn ddi, trude ddy cung dd ed vdn 
ban dieu ehinh, ey thd dd Id Thdng tu lidn 
tjch si 01/2008/TTLT-VKSNDTC-
TANDTC-BQP-BCA, ngay 20/10/2008 vi 
quan he phdi hgp trong mdt sd boat ddng 
diiu tra, tmy td, xet xu VAHS gifta cde 
CQTHTT trong quan ddi va ngodi qudn ddi. 

3.2. Bdnh gid vd kien nghi 
3.2.1. Doi vdi Bg ludt To tung Hinh su 

ndm 2015 

BLTTHS hidn hdnh Id Bd ludt chfta 
dyng khd ddy dft nhiing quy dinh lien quan 
din mdi quan he gifta CQDT vd VKS thi 
hidn chu yiu trong cac giai doan khdi td, 
diiu tra, truy td thdng qua cde che dinh nhu 
tiip nhdn, gidi quydt ngudn tin ve tdi pham, 
hidn phap ngan chan, boat dgng didu tra, 
tam dinh ehi dieu tra va ket thftc dieu tra, 
trd hi so diiu tra bd sung... Nhu da de cdp, 
phdn Idn cdc che dinh nay cung dd dugc 
hudng ddn bdi cdc thdng tu lien tjch do 
nhung CO quan nhd nude cd thdm quyen d 
trung uong ban hdnh, trong do ed Bg Cdng 
an vd VKS nhdn dan tdi cao. Nghien cuu 
nhiing quy djnh cd lidn quan den CQDT va 
VKS cfta BLTTHS nam 2015, tde gia nhan 
thdy cd nhiing ndi dung sau day (chu ydu la 
vi vin de thdi han) can dugc xem xet sfta 
dii, bd sung: 

Thu nhdt, thu tuc keo ddi thdi hgn gidi 
quyit nguon tin vi tpi phgm. Theo khoan 2 
Diiu 147 BLTTHS ndm 2015, hndng hpp 
vy vide cd nhieu tinh tiet phftc tap hoac phdi 
kiim fta, xdc minh tai nhieu dja diem thi 
thdi han gidi quyit ngudn tin vd tdi pham cd 

the keo ddi nhung khdng qud 02 thdng. 
Trong trudng hgp nay Bg ludt khdng ddi hdi 
bat ky mgt hanh ddng ndo tft phia CQDT vi 
du nhu thdng bao hoac ra quyit djnh keo 
dai thdi ban vd gui cho VKS, chu the da bdo 
tm, kiin nghj khdi td. Sy thiiu sdt ndy rdt 
de ddn den tinh trang lam dung edn eft do 
luat dinh di keo dai thdi ban giai quyit 
ngudn tin vd tdi pham, lam ehdm trd tien 
trinh td tyng. Do do, edn nghien cftu bd 
sung quy djnh bat budc CQDT phdi thdng 
bao cho VKS trude khi keo ddi thdi ban gidi 
quyet ngudn tin vd tdi pham vd ndu khdng 
cd can cu thi VKS ed quydn ydu cdu CQDT 
phdi ra ngay mgt trong ba quydt djnh td 
hmg lidt ke tai khodn 1 Diiu 147 BLTTHS 
nam 2015^^ Bd sung quy djnh ndy nhdm 
dam bdo vi?c keo ddi thdi ban gidi quyet 
ngudn tin vd tgi pham cfta CQDT Id ed can 
cu va can thiet. 

Ddi vdi vdn dd tren, ed y kidn cho rang, 
cin phdi cd mgt quyet djnh td tyng eua 
CQDT keo ddi thdi ban gidi quyit va giii 
cho VKS ed thim quyin, ea nhdn, co quan, 
ti ehfte da cung cdp ngudn tin ve tdi 
pham^ .̂ Theo quan didm cfta tdc gia, trong 
trudng hgp nay ehi edn CQDT ra van ban 
thdng bdo eho VKS, trong do neu rd can cii 
ehftng minh sy ein thidt phai keo ddi thdi 
ban gidi quyet ngudn tin vd tdi pham la dd, 
bdi vi suy cho cung day vdn Id thdi ban gidi 
quyit lin diu, khae vdi trudng hgp gia ban 
do ehinh VKS quyit djnh. 

'̂ Bao gim: (a) Quyit dinh khdi td VAHS; (b) Quyit 
dinh khdng khdi td VAHS; (c) Quyit dinh t̂ m dinh 
chi vi?c gidi quyit tl gidc, tin bao vl tpi pham, kiln 
nghi khdi t6. 
22 Nguyin Minh Tuin (2019), Tiip nhdn, gidi quyit 
tin bdo vi tgi pham cua CQDT theo Lugt TTHS Vi$t 
Nam, Ludn vdn Th^c st luat hpc, Trudng S^i hpc 
Lu|t Tp. Hd Chi Minh, tt. 42. 
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Thtr hai, thdi hgn VKS xem xet Quyit 
dinh tgm dinh chi vi$c gidi quyit to gidc, tin 
bdo vi tgi phgm, kiin nghi khdi tS cua 
CQDT. Hien nay, theo quy djnh t^i khodn 2 
Diiu 148 BLTTHS ndm 2015, VKS ed 
quyin hfty bd Quyit djnh nay cfta CQDT 
(ndu khdng ed can eft). Thi nhung eo quan 
lap phdp da thidu sdt khi khdng quy djnh 
thdi ban VKS phdi dua ra quydt djnh eua 
minh. Ddi chidu vdi cdc quy djnh tuong ftng 
khac h-ong BLTTHS, thdi ban nay cd thi Id 
03 ngdy ki tft ngdy VKS nhdn duge Quyit 
dinh tam dinh chi vide gidi quyit td gide, tin 
bdo ve tdi pham, kidn nghj khdi td cua 
CQDT23 

Thie ba, thdi hgn CQDT bo sung chung 
cu, tdi lieu lam cdn cu cho viec phe ehudn 
Quyit dinh khdi to bi can. Theo quy djnh tai 
khodn 3 Diiu 179 BLTTHS ndm 2015, 
"trong thdi hgn 03 ngdy ki tie ngdy nhdn 
dugc quyit dinh khdi to bi can, VKS phdi 
quyit dinh phe chuan hoac quyit dinh huy 
bo quyet dinh khdi to bi can hodc yeu cdu bo 
sung chung cu, tdi li$u lam cdn cie di quyet 
dinh viec phi ehudn vd gui ngay cho 
CQDT" Tuy nhidn, CQDT phdi thuc hien 
yeu cdu cua VKS trong thdi ban bao Idu thi 
Bd ludt chua quy djnh. Thdng tu lidn tjch sd 
04/2018/TTLT-VKSNDTC-BCA-BQP, 
ngay 19/10/2018 quy djnh vi phdi hgp giua 
CQDT va VKS trong vide thye hi?n mdt sd 
quy djnh cua BLTTHS cung khdng cd 
hudng ddn vi thdi ban nay ndi chung md ehi 
ed hudng ddn eho trudng hgp ddi vdi ngudi 
dang bj tam gift. Cy the dd Id: "thdi gian bo 
sung chung cu, tdi li^u khong qud thdi hgn 
gia hgn tgm giii; neu khong bo sung dugc 
chimg cu, tdi lieu trong thdi hgn gia hgn 

tgm giit thi CQDT phdi co vdn bdn niu ro ly 
do vd de nghi VKS xem xet, quyet dinh "^^. 

Cd quan didm eho ring, ed the quy djnh 
thdi ban ndi tren trong mgi trudng hgp Id 
khdng qua 03 ngay kd tft ngay CQDT nhan 
duge ydu cau cfta VKS; niu khdng bd sung 
dugc ehftng eft, tai lieu thi CQDT phai ed 
van bdn ndu rd ly do vd dd nghj VKS xem 
xet, quydt djnh^ .̂ Trong khi do, y kiin khdc 
lai cho rang thdi han ndy nen quy djnh Id 07 
ngdŷ -̂ Tde gid nhan thdy, vide xde djnh 
thdi ban trdn nhu the nao cdn dya trdn co sd 
dae diem cua nhiing trudng hop ndy trong 
thye tien; vd phdi ddm bdo thdi ban khdng 
duge qud ngan hoac qud dai. Ndu qud ngan 
se gay khd khan cho CQDT; ngugc l^i, thdi 
han qud ddi sd tao tdm [^ y lai, ddng thdi 
khdng ddp ftng dupe nhiem vu xu ly kjp 
thdi mgi hdnh vi pham tgi. 

Thu tu, thdi hgn VKS diiu tra bo sung 
theo yeu cdu ciia toa dn. Khoan 1 Dieu 246 
BLTTHS ndm 2015 quy djnh trudng hgp 
tda an quyet djnh tra hd so vu dn yeu eau 
didu tra bd sung va cd can eft thi VKS ed 
hai phuang dn de giai quyet: (1) Trye tidp 
tiin hdnh mdt sd boat ddng didu tra de bd 
sung tai lieu, ehiing cu hoac (2) Ra quyet 
dinh tra hi so eho CQDT dd tien hdnh dieu 

3̂ Nguyin Mmh Tudn, tldd, tr. 44. 

" Khoan 3 Diiu 10 Thdng tu lien tich sd 
04/2018/TTLT-VKSNDTC-BCA-BQP ngdy 
19/10/2018 quy dinh vl phii hpp giiia CQDT va 
VKS trong vî c thye hien mpt sd quy dinh cua 
BLTTHS. 
*̂ Hd Chi, "Nhihig kho khdn, vudng mdc trong thuc 

hien mgt so thong tu liin tich lien quan din 
BLTTHS", ngudn: https:/^aovephapIuat.vn/cai-cach-
tu-phap/thuc-tien-kinh-nghiem/nhung-kho-khan-vuo 
ng-mac-trong-thuc-hien-mot-so-thong-tu-lien-tich-
lien-quan-den-bo-luat-tths-66728.html, truy cdp ngay 
31/10/2019. 
*̂ Ddo Anh Tdi (2018), Moi quan he td tung giita co 

quan Cdnh sdt diiu tra vd VKS nhdn ddn trong 
TTHS Viit Nam hiin nay, Lugn dn Tien sT ludt hpc, 
Hpc vien Khoa hpc xa hdi, tr 133, 
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tra b i sung (niu khdng thi hr thye hidn 
duge). Theo quy djnh tai khoan 2 Diiu 174 
thi thdi ban dieu tra bd sung h-ong trudng 
hgp ndy khdng qua 01 thdng tinh tie ngdy 
CQDT nhdn Igi ho so vu dn vd yiu cdu diiu 
tra bo sung. Van de dat ra d ddy Id ndu VKS 
trye tiep bd sung ehftng eft thi trong thdi 
ban bao lau phdi trd lai hd so eho tda dn? 
Neu VKS giai quydt theo phuong an thu hai 
thi cau hdi tuong tu Id VKS dugc dieu tra 
bao Idu trude khi ra quydt djnh tra hd so eho 
CQDT dd dieu tra bd sung? Thdi gian ndy 
ed duge tinh vao thdi han dieu tra bd sung 
quy djnh tai khoan 2 Dieu 174 hay khdng? 
Day Id nhiing vdn dd ehua dugc didu chinh 
bdi BLTTHS. 

Theo quan diem cua tac gia, trong 
trudng hgp thft nhdt, khi VKS trye tidp bd 
sung ehftng eft thi thdi han nay khdng the 
bang thdi ban dieu tra bd sung theo quy 
djnh tai khodn 2 Diiu 174 BLTTHS (01 
thdng), nhung phdi ddi hon thdi ban VKS 
bd sung chiing eft theo yeu eau cfta tda an 
quy djnh tai khoan 3 Diiu 284 BLTTHS (05 
ngdy). Cdn ddi vdi trudng hgp thu hai, ndn 
sfta edeh tinh thdi han tai khodn 2 Didu 174. 
Theo do, thdi han dieu tra bd sung phdi tinh 
tie ngdy VKS nhdn dugc ho so vu dn vd yeu 
cdu dieu tra bo sung cua tda dn. Quy djnh 
nhu vay se tang trach nhidm ciia VKS trong 
viec xem xet ndi dung yeu cau dieu tra bd 
sung cua tda an, neu thdy khdng cd kha 
nang tu thye hidn thi phdi nhanh chdng tra 
hd so eho CQDT de tien hdnh dieu tra bd 
sung trong thdi ban phap ludt cho phep. 
Hodc, nha lam luat cung cd thd lya chgn 
each xft ly khde do la an dinh mdt thdi ban 
(cd the la 03 ngay) dd VKS xem xet trude 
khi ra quydt dinh trd hd so cho CQDT^̂  

^̂  Tham khao them Nguyen Thi Thiiy Duong (2019), 
Gidi quyet yeu cdu dieu tra bd sung cua Toa dn theo 

3.2.2. Bdi vdi mot s6 vdn bdn hudng 
ddn thi hdnh 

Doi vdi Thong tu lien tich so 
02/2018/TTLT-BCA- VKSNDTC-TANDTC 
ngdy 01/02/2018 quy djnh chi tiit hinh ty, 
thu tuc, thdi ban, dja diim hi can dgc, ghi 
chep bdn sao tdi li?u bode tdi lieu dugc sd 
hda lien quan din vide huge tdi, gd tdi hoac 
ban sao tdi lieu khde lidn quan din bdo ehua 
(ggi tit la Thdng tu lien tjch si 02/2018). 

Theo quy djnh tai khodn 3 Diiu 2 cua 
Thdng tu ndy vi nguyen tac dp dung thi: 
"Bi can hodc ngudi dgi dien theo phdp lugt 
cua phdp nhdn thuong mgi phgm tpi dugc 
quyen dpc, ghi chep tdi lieu tie sau khi kit 
thiic dieu tra, trong giai dogn truy td din 
truoc khi Toa dn co quyit dinh dua vu dn ra 
xet xu". Tidp ddn khodn 1 Didu 4 quy djnh: 
"Ngudi CO thdm quyin tiin hdnh to tung 
dugc phdn cong thu ly, gidi quyit vu dn khi 
giao bdn kit lugn 0eu tra di nghi truy to 
hope bdn cdo trgng cho bi can hodc ngudi 
dgi dien theo phdp ludt cita phdp nhdn 
thuong mgi phgm tgi phai thong bdo, giai 
thich lai cho hg dugc biet ve quyen dugc 
dgc, ghi chip bdn sao tdi lieu hoac tai lieu 
dugc so hoa lien quan din viec buoc tpi, g& 
tpi hodc bdn sao tdi lieu khdc lien quan den 
viec bdo chita ciia hg tie sau khi kit thuc 
diiu tra khi ho co yeu cau ". 

Nhiing quy djnh tren cho thay hai van 
di: Thu nhdt. bj can dugc quydn dpc, ghi 
chep ban sao tai lidu hoac tai lieu dugc sd 
hda lien quan den vide budc tdi, gd tdi hoac 
ban sao tai lieu khdc lien quan din bdo chfta 
sdm nhit Id sau khi kit thue diiu tra, hie la 
sau khi cd ban ket ludn didu tra di nghj truy 

Ludt TTHS Vi4t Nam. Ludn van Thac si luat hpc, 
Trudng Dai hpc Luat Tp. Hd Chi Minh, tr. 7. 
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to hoac dinh chi diiu tra^ .̂ Thtt hai, ngudi 
cd thdm quyin THTT ehi gidi thich lai 
quydn nay cho bj can hode ngudi dai didn 
theo phdp luat eua phdp nhan thuong m?i 
pham tpi khi hg co yeu cdu. 

Ddi vdi vdn di thft nhit, Diiu 6 Thdng 
tu lidn tjch sd 02/2018 quy djnh: "Trong 
thdi hgn 03 ngdy, ki tit khi nhan dugc van 
bdn yeu cdu dugc dgc, ghi chep tai lieu cua 
bi can hoac ngudi dgi dien theo phdp ludt 
cua phdp nhdn thuong mgi phgm tpi thi co 
quan, ngudi co thdm quyen tiin hdnh to 
tung dang thu ly, gidi quyet vu dn co trdch 
nhiem xem xet, gidi quyit" Trong khi do 
khodn 4 Diiu 232 BLTTHS nam 2015 quy 
djnh: "Trong thoi hgn 02 ngdy ki tu ngdy 
ra bdn kit lugn Meu tra, CQDT phdi giao 
bdn kit lugn diiu tra de nghi truy to hodc 
bdn kit ludn diiu tra kem theo quyit dinh 
dinh chi diiu tra ciing ho so vu dn cho VKS 
ciing cdp; giao bdn kit lugn diiu tra de nghj 
truy td hodc quyit dinh dinh chi dieu tra 
cho bi can hoac ngudi dgi diin cua bi can ". 

Lien kit tdt ca cac dieu ludt dd trinh bay 
eho thdy, quydn dugc dgc, ghi chep bdn sao 
tai lieu hoac tdi lidu dugc sd hda ehi ed the 
thye hien trong giai doan truy td. Bdi vi, 
trong thdi han 02 ngdy ke tft khi cd bdn kdt 
ludn diiu tra, CQDT phdi ehuyin van ban 
nay va hi so sang eho VKS; ding thdi luc 
nay bj can ciing ed yeu cdu dugc dgc, ghi 
chep bdn sao tai lieu hoac tdi lidu dugc sd 
hda. Nhung theo quy djnh ed thi phdi mit 

*̂ Tuy nhien ddi vdi trudng hpp dinh chi dieu tra thi 
bi can khdng dupe dpc, ghi chep tdi lieu (diem e 
khoan 2 Diiu 3 Thong tu lien tich sd 02/2018). Theo 
quan diim cua tac gia, ciing nen xem xet trudng hpp 
mac dii bi can dupe dinh chi diiu tra, nhung khong 
ding y vdi can cii dinh chi thi van c6 the dupe dpc, 
ghi chep hd so. D6 c6 thi la nhiing cdn cii dupe 
CQTHTT sii dyng de "ne trdnh" trdch nhipm bdi 
thudng oan sai. 

den 03 ngay thi co quan, ngudi cd thdm 
quyin THTT, cy dii d day Id CQDT, mdi 
quydt djnh ed cho phep thye hidn quydn 
ndy hay khdng. Trong trudng hop duge 
phep thi Iftc ndy vu an da ehuydn sang giai 
doan truy td. Nhu vay, quy djnh "Bi can 
hoac ngudi dgi diin theo phdp ludt cua 
phdp nhdn thuong mgi phgm tpi dirge 
quyin dpc, ghi chip tdi lieu tie sau khi kit 
thac diiu tra" tai khodn 3 Dieu 2 eua 
Thdng tu lidn tjch sd 02/2018 thieu tinh khd 
thi trong thye tien td tyng^ .̂ 

Ddi vdi vdn dd thft hai, hien nay cd hai 
edeh hidu vd cum tu "khi hg cd yeu eau". 
Mgt la, yeu cdu ndy Id ydu cdu duge dgc, 
ghi chep bdn sao tdi lieu hode tai lieu dugc 
sd hda. Hai Id, yeu cdu nay la yeu eau duge 
gidi thich ve "quyen" duge dgc, ghi chep 
ban sao tdi lieu hoac tdi lieu dugc sd hda. 
Cd hai each hidu deu cd mdt ban ehd do la 
niu bj can khdng ydu cau thi ngudi cd thdm 
quyin THTT khdng thdng bdo, giai thich ve 
quyin trdn. Do do, can quy djnh ro theo 
hudng trong mgi trudng hgp khi giao ban 
kit luan didu tra de nghj truy td hoac ban 
cdo trang cho bj can hoac ngudi dai didn 
theo phdp luat cfta phap nhan thuong mai 
pham tgi thi eo quan ed thdm quyen THTT 
phdi thdng bdo, gidi thich lai cho hp dugc 

^' Cd quan diim cho rang, luc nay mac dii hd so goc 
cua vy an da chuyin sang VKS, nhung CQDT van 
cdn bdn sao hd so nen trong thuc te vin c6 the cho bi 
can dpc, ghi chep (Duong Qudc NghTa - Kiem sdt 
vien trung cdp VKS nhdn dan tinh Bac Lieu). Tuy 
nhien, xet ve ly ludn khi VKS nhdn hd so vy an vd 
kit luan diiu tra dl nghi tmy to cua CQDT thi giai 
doan diiu tra da kit thiic vd giai doan tmy td bat dau. 
Nhu vdy, quan he td tyng giffa bi can vdi CQDT 
ciing chim dut theo nen khdng the giao trach nhiem 
td chiic thye hien viec doc, ghi chep tdi lieu ciia bi 
can cho CQDT. 
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bidt ve quyen dugc dpc, ghi chep ban sao tai 
lieu hode tai lifu dugc sd hda. 

Ben canh do, Thdng tu lidn tieh sd 
02/2018 cdn ed mdt diem thidu sdt khi chua 
quy djnh viec dgc, ghi ehep ban sao tdi Ii$u 
hoge tai lieu duge sd hda eua ngudi khong 
biit chiî *'. Khodn 3 Didu 7 cua Thdng tu 
lien tieh nay ehi didu ehinh trudng hgp bj 
can hode ngudi dai dien theo phdp ludt eua 
phdp nhan thuang mai pham tdi khdng su 
dung dugc tieng Viet hodc bj can la ngudi 
cd nhuge diem ve the chdt nhu cam, dice, 
mu; bj can Id ngudi dudi 18 tudi. Theo dd, 
"co quan co thdm quyin THTT dang thu ly, 
gidi quyit vu dn phdi tneng cdu ngudi phien 
dieh, ngudi dieh thudt hoac ngudi biet dugc 
cie chi. hdnh vi cua ngudi cdm, ngudi diic, 
chie cua ngudi mil ciing tham gia viec cho hi 
can hodc ngudi dgi dien theo phdp ludt cua 
phdp nhdn thuong mgi phgm tpi dpc, ghi 
chep tdi lieu". Ro rang bj can Id ngudi 
khdng bidt ehft cung cd quydn trdn, nhung 
phdp luat lai khdng cd quy djnh dam bdo 
thye hidn. 

Doi vdi Thong tu lien tich so 
03/2018/TTLT-BCA-VKSNDTC-TANDTC-
BQP ngdy 01/02/2018 hudng ddn trinh hJ, 
thu tuc thye hidn ghi dm hodc ghi hinh cd 
am thanh vide hdi cung bj can; sft dung, bdo 
qudn, luu trft kit qua ghi dm hoac ghi hinh 
cd am thanh vide hdi cung bj can trong qud 
trinh didu tra, truy td, xet xft (ggi tat la 
Thdng hr lien tjch si 03/2018). 

Khodn 2 Diiu 6 Thdng tu lidn tjch sd 
03/2018 quy dinh: "Khi kit thiic giai dogn 
diiu tra vg dn hinh sg; giai doan truy to. 

'" Y kiln ciia Kiim sat vien trung cdp Duong Qudc 
NghTa - VKS nhan dan tinh Bac Lieu khi trao ddi 
vdi tdc gid bai viet. 

cdn bp chuyen mon sao chep dit li^u kit 
qud ghi dm hodc ghi hinh co dm thanh vdo 
thiit bi ngogi vi lieu trie die lieu vd bdn giao 
cho cdn bg hoi cung hodc lay Idi khai ngudi 
dgi di$n theo phdp ludt cua phdp nhdn 
thuong mgi phgm tgi. Cdn bg hoi cung bi 
can hoge Idy loi khai ngudi dgi dien theo 
phdp lugt cua phdp nhdn thuong mgi phgm 
tgi bdn giao thiit bj ngogi vi luu trie 
dit lieu ciing hd so vu dn phuc vg ^iu tra, 
truy to, xet xif. Nhu vdy, theo quy djnh 
tren thi vide bdn giao chi dugc thye hien sau 
khi ket thiic giai doan didu tra hoac giai 
doan truy td. Trong khi dd, Didu 7 eua 
Thdng tu lien tjch nay eho phep mgt sd 
ngudi cd thdm quydn THTT cfta CQDT va 
VKS dugc sft dung kdt qud ghi am hoac ghi 
hinh ed dm thanh ngay trong qua trinh dieu 
tra, truy td trong nhung trudng hgp nhu: Bj 
can hoac ngudi dai dien theo phap ludt eua 
phap nhan thuong mai pham tdi thay ddi Idi 
khai; su dyng, ddnh gid ehftng eft dd lam ro 
hanh vi pham tdi cfta bj can va ddng pham 
khde (neu cd), ddm bdo eho vide gidi quyet 
vy dn duac khdch quan, toan didn; kidm ha 
vide chip hanh phdp ludt ciia dieu tra vidn, 
edn bd didu tra, kiem sat vien, kidm tra vidn 
trong qua trinh hdi eung, Idy Idi khai... 

Do dd, niu ngudi cd thdm quyen mudn 
su dung kit qua ghi am ho^e ghi hmh co 
am thanh ngay trong qud trinh dieu tra, tmy 
td thi thu tue thye hien nhu thi ndo, dac 
bidt dii vdi kiem sat vien trong giai doan 
diiu tra? Ngodi ra, dieu khodn trdn quy 
dinh can bd hdi cung hoac Idy Idi khai ban 
giao thiit bj ngoai vi luu trft dft lieu cung 
hd so vy an phye vu diiu fta, truy td, xet 
xft, nhung bdn giao eho ehu thd ndo thi lai 
khdng di cdp. Khi hidn bdn ghi am hoac ghi 
hinh cd am thanh cimg vdi thiit bj ngoai vi 
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luu trft du li?u chuyin sang eho VKS (theo 
quy dinh tai khodn 5 Diiu 88 BLTTHS nam 
2015) thi vide ddng ddu but lyc cd khdc gi 
so vdi cdc loai tai li$u khde hay khdng hidn 
nay cung ehua duge hudng din. Quy chi 
cdng tac ngdnh kiim sat eung chua ehft y 
ddn van de ndy. 

Doi vdi Thong tu liin tich so 
04/2018/TTLT-VKSNDTC-BCA-BQP ngdy 
19/10/2018 quy djnh vi phdi hgp gifta 
CQDT vd VKS trong vide thye hien mdt sd 
quy dinh cua BLTTHS (ggi tit Id Thdng tu 
lien tjch sd 04/2018). 

Thie nhdt, ve thdi hgn VKS xet phi 
chuan Quyit dinh khdi to bi can cua CQDT. 

Thdng tu lidn tjch sd 04/2018 khdng 
hudng ddn thdi ban VKS xet phd chuan 
Quydt dinh khdi td bj can cfta CQDT ndi 
chung ma chi hudng ddn ddi vdi trudng hgp 
ngudi dang bj tam gift. Cy thd, khoan 3 
Didu 10 quy dinh: "Thdi hgn xet phi ehudn 
khong qud thdi hgn tgm giit hodc gia hgn 
tgm giit vd ehdm nhdt truoc khi hit thdi hgn 
tgm giit hodc gia hgn tgm gia 24 gid, Co 
quan dieu tra phdi chieyen ho so de nghi xet 
phi chuan quyit dinh khdi to bi can cho 
Vien kiim sdt cung cdp"^\ Trong khi dd, 
Didu 6 Quy djnh vd vide true ngodi gid 
hdnh ehinh trong ngdnh kidm sdt̂ ^ vd cdng 
tdc true nghiep vu lai khdng de cap den vide 
nghien cftu hd so dd phe ehudn quydt djnh 
khdi td hi can. Do dd, vudng mac se xay ra 
trong trudng hgp cdn phd chuan quydt djnh 
khdi td bi can trong ngdy nghi. Vi du: 
CQDT sau 02 ngdy tam gift A thi gui hi so 
dk nghi xet phd ehudn quyit dinh khdi td bj 

can cho VKS (vdo ngay thft sdu trong tudn). 
Trong tinh hudng ndy, ai se chju trdch 
nhiem nghidn cuu hi so de quyet djnh viee 
phd ehudn Id mgt van dd can duge hudng 
ddn day du hon. Ngodi ra, thdng thudng mdt 
Phd Vidn trudng VKS nhdn dan duge phan 
edng phy trach hd so, nhung ngudi ndy 
khdng phdi tudn ndo eung trye lanh dao '̂' 
Nhiing vudng mac, khd khdn ndy cd the se 
ddn den thye trang vi pham thdi ban xet phd 
ehudn quyet djnh khdi td bj can eua CQDT. 

Thu hai, ve thdi hgn Thu trudng CQDT 
ra Quyit dinh dp dung bien phdp dieu tra to 
tung ddc biet theo yeu cdu cua VKS. 

Thdng tu lidn tjch sd 04/2018 dd ddt ra 
thdi han CQDT sau khi ra quydt djnh ap 
dyng bien phap dieu tra td tyng dae bidt 
phai gfti hd so de nghj xet phd ehudn cho 
VKS (24 gid) '̂'; thdi b^n VKS quyit djnh 
vide phe chuan hoac khdng phd ehudn hoac 
ydu cdu bd sung ehftng eft, tdi lieu (03 
ngay)-'̂ . Tuy nhien, Thdng tu lien tjch nay 
khdng quy djnh thdi ban Thft trudng CQDT 
phai ra quydt djnh dp dyng bien phap didu 
tra td tung ddc bidt sau khi nhdn dugc ydu 
eau cua Vien trudng VKS^ .̂ Thieu ving 
quy djnh ndy ed the se 1dm ehdm qua triiih 
tidn hdnh cdc bien phdp dieu tra td tung dac 
bidt, gay khd khan cho vide phdt hien va 
ehftng minh tdi pham^ .̂ 

31 Quy dinh tai Dieu 118 BLTTHS nam 2015. 
'^ Quy djnh sd 01/Qi^-VKSNDTC, ngay 
09/01/2019 ciia Vien trudng VKSNDTC. 

3̂ Thdng tin dupe biet qua trao ddi vdi Kiem sat vien 
trung cap Duong Qudc NghTa - VKS nhan dan tinh 
Bac Lieu. 
^̂  Khoan I Diiu 25 Thdng tu lien tich sd 04/2018. 
" Khoan 2 Diiu 25 Thdng tu lien tich sd 04/2018. 
*̂ Theo quy dinh tai khodn 1 Diiu 225 BLTTHS ndm 

2015. 
3'' Le Huynh Tdn Duy (2019), "Bien phdp diiu tra Id 
tung dac biet trong qud trinh gidi quyet vu dn hinh 
su ve cdc tgi phgm tham nhung". Tap chi Khoa hpc 
phap ly, sd 08(129), tr. 88-89. 
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