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Tom tat: Ngay nay, trong dieu kien cdi cdch bp mdy nhd nude, trong do co noi 
dung to chuc Igi cdc co quan chinh quyen dia phuong theo tinh chdt ndng thon, do thi, 
miin nui, hdi ddo vd day manh suphdn cdp, phdn quyen, vdn di vi moi ^uan he Trung 
uong - dia phuong (md cu thi Id giiea Chinh phu voi cdc cdp chinh quyin dja phuong, 
giita cdc cdp chinh quyin dia phuong vdi nhau) cdn phdi dugc nghien cuu de xdy dung 
Igi. Bdi viit ndy tap trung danh gid nhimg bdt cgp, hgn chi cua co chi do truoc doi hoi 
tren vd de ra mot so phuong huong doi moi, hoan thien. 

Abstract: Nowadays, in the climate of state machinery reform, including 
reorganization of local governments with the features of rural areas, cities, highlands 
and islands, and strengthening of decentralization and devolution, the relationship 
between the central and local governments (particularly between the Government and 
local governments at all levels, among local governments) requires further studies for 
the renewal. The article focuses on the assessment of shortcomings and limitations of the 
mechanism in the face of the above demands, and makes suggestions for renewal and 
perfection. 

1. Co che kiem sodt cua chinh quyen 
Trung ucmg doi vdi chinh quyen dia 
phuong Vi§t Nam theo quy dinh hien hanh 

(y nude ta, theo phdp ludt hien hdnh 
(Hiin phdp nam 2013, Luat To ehiic chinh 
quyen dia phuong nam 2015...), co quan 
chinh quyen dia phuong nude ta d tat ca cac 
cap don vi hanh chinh bao gom; Hgi ddng 
nhdn dan va Uy ban nhan dan vdi cdc bg 
phan cau thanh khac nhu Thudng true Hgi 
ddng nhan dan, cac ban cua Hgi dong nhdn 
ddn, cde sd, phong, ban ciia Uy ban nhdn 
ddn'... Trong do, Hgi dong nhan dan - co 

* PGS.TS., Khoa Luat, Trucmg Dai hoc Dai Nam. 
' Tnroc day, co mpt thai a cap bo va huyen khong 
thanh lap Hoi dong nhan dan ma chi co Uy ban hanh 
chinh do H91 dong nhan dan cap dudi bau ra. Tir 

quan quyen luc nhd nude tai dia phuong 
dong vai trd chu dao; Uy ban nhdn dan la co 
quan chap hdnh eiia Hgi dong nhdn dan - co 
quan hanh chinh nha nude d dia phuong, 
dong vai tro true thugc, phai sinh. Hgi dong 
nhan dan va Uy ban nhdn dan Id cdc co 
quan chinh quyen dia phuong kiiu mdi d 
nude ta, dugc to chiic gan lien vdi viec 
thanh lap Nha nude Viet Nam mdi hi sau 

HiSn phap nam 1959 mai qui dinh thanh lltp H6i 
d6ng nhan dan va Uy ban hanh chinh (sau ddi goi la 
Uy ban nhan dan) 6 tat ca cac cap dcm vj hanh chinh. 
Nhftng nam_ 2005-2012 da to chiic thi dî m khong t6 
chiic Hoi dong nhan dan o ba don vi la huyen, quan 
va phuong tren 10 tinh, thanh pho va duoc t6ng k6t 
danh gia \k t6t. Tuy nhien, sau do kfit qua nay khong 
duî c tiep nhan va tai Luat To chiic chinh quy^n dia 
phuong moi nhat nam 2015, Quoc hpi vin giij 
nguyen mo hinb to chiic nhu cu. 
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Cdch mang thdng Tam nam 1945. Cung tir 
ddy, mdt mdi quan he mdi giua eo quan nhd 
nude trung uong vd co quan chinh quyen 
dia phuong dugc thiit lap. 

Quan he mdi nay dugc the hien ro ret 
nhit tai Hiin phdp nam 1980 (cac Diiu 100 
vd 115) theo dd, ca quan chinh quyen dia 
phuong dugc chia thanh hai h | thong co hai 
trung tam lanh dao khdc nhau: Hdi ddng 
nhdn dan thugc h% thdng ca quan quyin luc 
nha nude - chiu sy Idnh dao thdng nhit cua 
Hdi dong Nhd nude (Hpi dong Nhd nude 
giam sdt va hudng ddn hoat dgng ciia H6i 
ddng nhan dan cac cdp), Uy ban nhan ddn 
thugc he thong co quan hdnh chinh nhd 
nude - chiu sy lanh dao cua Hdi ding Bd 
trudng. Vai trd ciia Chinh phu (liie dd la 
Hpi dong Bd trudng) ddi vdi Hpi dong nhdn 
ddn cde cdp rat ban che, chi la "bao dam cho 
Hpi ddng nhdn dan eac cap thye hien nhiem 
vu vd quySn ban eua co quan quyen lyc nhd 
nude d dia phuong" (Dieu 107). Ngay doi 
vdi Uy ban nhdn ddn, Chinh phii ciing 
khdng cd day du nhiing quyen ban cdn thiet 
de thye hien vai tro lanh dao ciia minh (nhu 
khong dugc quyen mien nhiem, cdch chiic, 
diiu dgng ddi vdi cde chiic danh chu chot 
cua Uy ban nhan ddn tinh, thdnh pho true 
thugc Trung uong). 

Hiin phap nam 1992 (vd sau nay Id 
Hiin phdp ndm 2013) dd xac dinh lai mdi 
quan h | giiia Chinh phii vdi cdc ca quan 
chinh quyen dia phuong theo hudng tdng 
eudng sy chi dao, hudng din cua Chinh phii 
ddi vdi cdc co quan nay, bdo ddm quan 1̂  
thdng sudt. Ve nguyen tie, eo quan chinh 
quyen dja phuong dii Id Hgi ddng nhan dan 
hay Uy ban nhan ddn deu phdi chiu sy 
hudng ddn, chiu trach nhi^m va bdo cdo 
cdng tdc trude co quan nhd nude cip tren. 
Chinh phu la co quan hanh chuih nhd nude 

cao nhdt cd chiic nang bao dam bifu lyc cua 
bd mdy nhd nude tu Trung uong den co sd, 
CO quyen han, trdch nhiem hudng din va 
kiem tra thye sy doi vdi hoat ddng cua cdc 
CO quan chinh quyen dia phuong: 

- Doi vdi Hgi dong nhdn ddn, vdi tinh 
cdch Id CO quan quyen luc nhd nude d dia 
phuong, nhung boat dgng cua nd mang tinh 
dac thu cua mgt co quan chinh quyin dia 
phuong Id chap hdnh nghiem chinh Hien 
phap, luat, phap lenh va eac van ban cua cap 
tren, ra nghi quyet ve ede bien phdp thi hdnh 
ede van ban do, duang nhien phai nam dudi 
sy chi dao, hudng dan kiem tra ciia cap tren 
va thdng nhat d Chinh phii. Chinh phii 
"hudng dan, kiim tra Hdi ding nhan dan 
trong viec thuc hien cac van ban cua co 
quan nhd nude cap tren; tao dieu kien de 
Hdi ddng nhdn dan thye hien nhi^m vu vd 
quyen ban theo ludt dinh" (khodn 5 Diiu 96 
Hien phdp ndm 2013). 

- Doi vdi Uy ban nhan ddn, quyen ban 
cua Chinh phii (md cu the Id cua Thii tudng 
Chinh phu) dugc tang eudng. Thu tudng 
Chinh phii phe ehudn viec bau, mien nhiem 
vd quyet dinh dieu dgng, each ehiic Chii 
tich, cac Phd Chii tich Uy ban nhdn ddn 
tinh, thdnh pho trye thugc trung uong (DiSu 
98 Hien phdp nam 2013)^. Ddy Id nhiing 
quyen ban mdi (ke ea quyen phe ehuan viec 
bdu Uy ban nhan dan tuy da quy dinh tir 
trude, nhung nay cung mang ngi dung mdi) 
bdo ddm cho su lanh dao thong nhat, chat 
che eua Chinh phu ddi vdi cac ca quan 
chinh quyen dia phuong trong h§ thong eo 
quan nhd nude thong nhdt. 

^ Tnrac day, Thu tuong con phe chuan vi?c bau, vi?c 
mien nhiem, bai nhi?m cac thanh vien khac cua Uy 
ban nhan dSn tinh, thanh pho true thu6c trung uong, 
nay da bo. 

23 



NHA NUOC VA PHAPLUATSd 2/2020 

Ludt To chuc Chinh phu ndm 2015 cu 
the hoa vd chi tiet hda moi quan he giiia 
Chinh phu va chinh quyin dia phuong nhu 
sau: 

Chinh phu hudng ddn va kiim tra Hgi 
ddng nhan dan trong viec thye hien Hiin 
phap, luat, nghi quyet eiia Qu6c hgi, phap 
lenh, nghi quyet eua Uy ban Thudng vu 
Quoc hgi, lenh, quyet dinh cua Chu tich 
nude, nghi quyet, nghi dinh ciia Chinh phu, 
quyet dinh, chi thi ciia Thu tudng Chinh 
phii; kiem tra tinh hgp hien, hgp phdp cua 
cac nghi quyet ciia Hgi ddng nhdn dan; tao 
dieu kien de Hgi dong nhan dan thye hien 
nhiem vy vd quyen hgn theo luat dinh; Idnh 
dao, chi dao, hudng ddn, thanh tra, kiem tra 
boat dgng eua Uy ban nhan ddn eac cdp 
(Diiu 25). 

Thu tucmg Chinh phu lanh dao, chi dao 
Chii tich Uy ban nhdn ddn cdp tinh thuc 
hien cde quy dinh eua phap luat va eac 
chuong trinh, ke hoach, chien luge ciia 
Chinh phu tren cdc ITnh vuc qudn ly kinh te, 
van hda, xd hgi vd qudc phong, an ninh; phe 
chuan viec bau, mien nhiem va quyet dinh 
dieu ddng, dinh chi cong tdc, cdch chiic Chu 
tich, Pho Chu tich Uy ban nhdn ddn cap 
tinh. Yeu cdu Chu tich Uy ban nhdn ddn cdp 
tinh dinh chi cong tac, each chiic Chu tich, 
Phd Chu tich Uy ban nhan dan cap dudi khi 
khdng hoan thanh nhiem vu dugc cap eo 
thdm quyen giao hoac vi pham phdp luat; 
trong thdi gian giiia hai ky hgp Hgi dong 
nhdn dan cap tinh, quyet dinh giao quyen 
Chu tich Uy ban nhdn dan cap tinh theo dh 
nghi cua Bg trudng Bg Ngi vu trong trudng 
hgp khuyit Chii tich Uy ban nhdn ddn cap 
tinh; dinh chi viec thi hdnh hoac bai bo van 
ban eua Uy ban nhdn dan, Chii tich Uy ban 
nhdn ddn cip tinh trai vdi Hien phap, luat vd 
van bdn ciia co quan nha nude cap tren; 

dmh chi viec thi hdnh nghi quyit cua Hoi 
ddng nhdn dan cip tinh, trai vdi Hien phdp, 
ludt va vdn ban cua eo quan nhd nude cap 
tren, ding thdi dh nghi Uy ban Thudng vy 
Quie hOi bai bo (Diiu 28). 

Bp trudng, Thu trudng ca quan ngang 
bp chi d£io, hudng ddn, kiem tra Uy ban 
nhan dan cdc cip thye hi$n eac nhi?m vy 
cong tdc thupc nganh, ITnh vuc dugc phan 
cong hoEic Chinh phu, Thu tudng Chinh phii 
giao; kiin nghi vdi Thii tudng Chinh phu 
dinh chi viec thi hanh nghi quyit ciia Hgi 
d6ng nhan dan cap tinh trdi vdi Hien phdp, 
ludt vd van ban ciia co quan nha nude cap 
tren ve ngdnh, ITnh vuc chiu trdch nhiem 
quan ly; d i nghi Uy ban nhdn ddn, Chii tich 
Uy ban nhan ddn cdp tinh dinh chi viec thi 
hdnh hoac bdi bd nhung VMI bdn phdp ludt 
cua Uy ban nhan ddn, Chu tich Uy ban nhdn 
ddn cdp tinh trai vdi cde van bdn ve ngdnh, 
ITnh vyc dugc phdn cong. Neu Uy ban nhdn 
dan, Chu tieh Uy ban nhdn ddn cip tinh 
kh6ng chap hdnh thi bao cao Thu tudng 
Chinh phii quyet dinh (Dieu 36). 

2. Mdt so van de dSt ra trong thi^c 
tiln ve kiem scat cua chinh quyin Trung 
uong doi vdi chinh quyen dia phuvng is 
Vi^t Nam hi^n nay 

Trong CO che kiem sodt (mdi quan he) 
giiia Trung uong vd dia phuong (cy thi la 
giiia Chinh phu vdi chinh quyin dia phuong 
dang dugc noi tdi) nhu tren dd vd dang dat 
ra nhiing vin de sau day: 

Mpt Id, mo hinh to chuc hi thdng chinh 
quyin dia phuong theo loi nhd nude hoa, 
rap khuon cung nhdc, khong phdn biit vi tri 
tinh chdt cua timg logi don vi hdnh chinh 
vdn khdc nhau ve tinh chdt; ddn den xdc Igp 
moi quan hi khong hoan todn phii hgp gUta 
Trung uong vd dia phuong vd giita cdc cap 
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dia phuong voi nhau khiin co chi Idem sodt 
ciing hi sai lech. 

ViSt Nam theo md hinh td chiic cua 
Nha nude xd hgi chu nghia, bg may nha 
nude Id mdt he thdng thing nhdt. Ngodi 
Chinh phu, cac Bg d Trung uong, tit ea cac 
cdp cdn lai deu dugc coi Id dja phuong. 
Mdi dia phuong deu dugc to chiic giing 
nhau gom hai loai co quan: Co quan dai 
dien quyen luc va eo quan chip hdnh -
hanh chinh. Ddi lap vdi ly thuyit triin 
khai, dp d^t quyen tir tren xuing cua cde 
che do trude dd, hgc thuyit Mde-Lenin chii 
truong thiet Idp he thong quyin lyc tir dudi 
len^. Dudi goc do ly thuyit, md hinh td 
ehiic va co che kiem soat trong he thdng bg 
may chinh quyen nhu vay dugc coi Id m6t 
sy tien bp, cdch mang. Tuy nhien, qua thuc 

^ Trong t ic phSm Noi chi6n a Phap, tuygn tap T.rV, 
C, Mac viet: "Congxa (Pari) ve thirc chdt, no la mot 
Chinh phu ciia giai cdp cong nhdn, la kit qud cua 
cupc ddu tranh cua giai cdp nhimg nguai san xudt 
chong lai giai cdp chiem doat. Id hinh thuc chinh trf 
rot cuoc da tim ra dugc khiin cho co the thuc hi^n 
dugc viec gidi phong lao dong ve kinh te" (tr. 97). 
"Cong xa gom nhitng dgi bieu thanh pho do ddu 
phieu pho thong a cdc Ichu virc cua Pari bdu len" 
(tr.92). "Congxaphdi td mot kieu mdu cho tdt cd cdc 
trung tdm cong nghiep Ian a Phdp. Che do ciia cong 
xa mot khi da dugc thiet lap a Pan vd a cdc trung 
tdm thie yeu roi thi cd a cdc linh, Chinh phii tap 
quyen cii ciing phdi nhuang cho cho co quan cua 
nhiing nguai san xudt... Cong xa cdn phdi tra thdnh 
hinh thicc chinh tri cua ngay nhimg thon xom nhd 
nhdt... Mgt hgi dong dgi bieu ddng a tinh ly phdi 
qudn ly nhimg cong vi?c chung cua tdt cd cdc cong 
xa ndng thon trong tinh, vd cdc hoi dong hdng tinh 
do den lugt chung lai phdi cu cdc dgi bieu di tham 
du Nghi vien quoc gia dong a Parf (tr. 94). 
VT.Lenin viet: ""^..Xo viet dgi bieu cong nhdn Id hinh 
thirc khd di duy nhdt cua Chinh phu cdch mang" 
{Tuyin tap Lenin, T. 21, tr. 115, tiSng Nga). ''Todn 
bg chinh quyen a cdc dia phuong diu nhat luat 
chuyen vi tay cdc X6-viit. Dgi bieu cong nhdn, binh 
sT vd ndng ddn cd trdch nhi^m bdo ddm trgt tvr cdch 
mang thgt si/' (V. Lenin - Todn tap Nxb. Chmh tri 
qu6c gia, nam 2006, T. 35, tr. 12). 

tien thye hien, ket qud cho thiy khdng 
hodn todn nhu mong dpi, thdm chi dang 
hoc 16 nhiing khiem khuyet Idn cdn phai 
khac phyc. 

Qua trinh van hdnh vdi mdt thdi gian du 
dai vira qua cho thdy, kieu co chi kiim sodt 
Trung uong - dia phuong cua nude ta da va 
dang dua den nhiing bat cap, ban chi sau: 

Thie nhdt, vdi viec xdc lap he thdng 
chinh quyen dia phuong gom hai co quan ed 
moi quan he tren dudi trye thugc hai chiiu 
dd ddn den bg may chinh quyen dia phuong 
bi phdn tdeh theo hai trung tam lanh dao: He 
thong CO quan dai dien do Uy ban Thudng 
vu Qudc hgi phdi hgp vdi Chinh phii lanh 
dao (Uy ban Thudng vu Quie hgi - hudng 
dan va giam sat, Chinh phii - hudng ddn va 
kiem tra doi vdi boat dgng ciia Hdi dong 
nhan dan); con he thdng co quan chip hdnh 
- hdnh chmh vira true thugc eac ca quan 
quyen luc cung cap, ddng thdi chiu su lanh 
dao ciia co quan hdnh chinh cap trSn true 
tiep vd cao nhat la Chinh phii. Tu day ddn 
den nhiing phiic tap trong viec hudng ddn, 
kiem tra eua chinh quyen Trung uong doi 
vdi chinh quyen dia phuong. Chinh phu 
khong con co todn quyen trong viec thanh 
lap, bo nhiem, chi dao, hudng ddn boat 
ddng va xir ly trach nhiem ddi vdi nhiing sai 
trdi ciia dia phuong nhu trude. 

Mat khdc, co che ndy ciing lam nay sinh 
nhung mau thuan trong quan he giiia hai co 
quan trong chinh quyen: Theo ly luan, Hpi 
ddng nhan dan phdi la co quan chu dao 
trong qudn ly dia phuong; song do Uy ban 
nhdn dan, ben canh tinh chat Id co quan 
chap hanh eua Hpi dong nhan dan, edn la eo 
quan hdnh chinh nha nude d dia phuong, 
trye thugc hai chieu, vira chiu trdch nhiem 
trude Hgi ddng nhdn ddn vira chiu trdch 
nhiem trude ca quan hanh chinh nhd nude 
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cdp tren nen da trd thdnh co quan co tinh 
ddc lap, khdng eon le thupc vdo Hdi ddng 
nhdn ddn nhu ly ludn neu ra. Ddy la nguyen 
nhdn ciia tinh trang Uy ban nhan ddn coi 
thudng Hgi ding nhdn ddn, khong t i chuc 
thuc hien tdt cdc nghi quyit cua Hgi ddng 
lihan ddn, khiSn vai tro giam sdt cua Hgi 
ddng nhan ddn doi vdi Uy ban nhan dan trd 
nen hinh thiic, chiiu le. Ngugc lai, boat 
ddng cua Hgi dong nhan dan d nhiiu noi 
(ve bdu, mien nhiem thanh vien Uy ban 
nhan ddn, quyet dinh ke hoach kinh t i - xa 
hgi...) lam can trd sy Idnh dao va kiem soat 
thdng nhdt cua nen hdnh chinh. 

Thie hai, md hinh to chiic co quan chinh 
quyen va quan he tren dudi h iu nhu giing 
nhau d tat ed cac don vi hanh chinh dd tao 
ra m6t he thong bd mdy chinh quyen rap 
khudn. Cling nhac; khdng phdn biet duge sy 
khdc nhau trong to chiic quyen lyc vd quan 
ly hanh chinh nha nude d do thi, ndng thdn, 
mien niii, hdi ddo; danh dong vai tro, chiic 
nang, nhiem vu cua chinh quyen tinh vdi 
thdnh pho true thude trung uong, huyen vdi 
qudn, thi xa, xd vdi phudng va thi tran. 
Cdch to chiic nhu vay khong phat buy dugc 
vai trd cua eo quan dai di?n quyen lyc d 
nhung dan vi hanh chinh eo ban, cGng nhu 
vai tro chi buy dieu hdnh eua bg may haiih 
chinh d nhung cap trung gian von rdt cdn sy 
tap trung cao de bao ddm li^n ket chat che 
giiia Trung uong va dia phuong. Ddng thdi, 
diiu nay ciing gay ra sy chia tdeh giiia co 
quan dai dien quyen luc nhd nude vdi co 
quan chip hanh - hanh chinh d mfit so noi 
cin thiit phdi td chiic nhu vay. 

Thie ba, viec hudng din, kiem tra, giam 
sdt ciia Trung uong vd cip tren ddi vin 
chinh quyin dia phuong nang v i phe duyet, 
bdo cao, chi dao ma giam di tinh nang dgng 
sdng tao v in cd eua dia phuong. Chua co 

doi mdi sy kiem soat cua Trung uong, cap 
tren doi vdi bd mdy chinh quyen dia phuong 
theo hudng xdy dung Nhd nude phdp 
quyen: Kiem soat bing eon dudng phdp ludt 
va thong qua vi^e xet xu tai cdc tod an, chii 
khdng nen chi bdng su phe duyet, chi dao..., 
trir nhiing trudng hgp that dac biet. 

Thie tu, Hiin phdp nam 2013 da d%X nin 
mong cho viec ddi mdi can bdn mo hinh t6 
chuc he thong chinh quyen dia phuong vd 
CO che kiem sodt cua chinh quyen trung 
uong doi vdi chiing. Tuy nhien, viec trien 
khai thuc hien Hien phap the hien qua Luat 
To chiic chinh quyen dia phuong nam 2015 
vd thuc tiln hien nay ehua dat dugc ket qud 
nhu mong dgi. Viec phan chia don vi hdnh 
chinh van theo loi cu Id theo cip quan ly 
ehu chua theo cdp chinh quyen dia phuong 
va don vi hdnh chinh don thuan, cung nhu 
ehua trd lieu dugc viec thi6t lap nhiing don 
vi hanh chinh mdi thich ling vdi nhu ciu 
qudn ly kinh te theo vung vd td chirc che do 
ty chu d eo sd; chua cu the chi tiit hda 
nguyen tac ciia Hien phap v% phdn loai tinh 
chat ciia don vi hdnh chinh (cip chinh 
quyen va cap qudn ly); chua chi ra dugc 
each thuc to chuc chinh quyen d cip hdnh 
chinh la theo loi Hgi ddng - Uy ban, cdn d 
cdp qudn ly la theo che do hanh chinh b i 
nhiem; chua quy dinh ro tinh chit vd eac 
moi quan he ciia eac thiet chi do. Nhin 
chung, hau nhu van giii nguyen each td 
chiic theo kieu nha nude hda rdp khuon tir 
dudi len nhu trude; mo hinh to chiic chinh 
quyin d timg loai don vi hdnh chinh khong 
theo diing tmh than td chirc da dang, phan 
biet cap chinh quyen va cap hanh chinh, phii 
hgp vdi qudn ly do thi, ndng thdn, hai dao... 
eua Hi8n phdp, 

Hai Id, dang co su Idn Ion giiia phdn 
cdp vdphdn quyen cho cdc cdp chinh quyin 
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dia phuong; viec phdn cdp, phdn quyen cho 
dia phuong chua thi hien dugc tinh thdn 
cua Hien phdp ndm 2013, do la, tdng cudng 
tinh tu chu, tu chiu trdch nhiem ciia chinh 
quyin dia phuong hdu nhu chua dugc eg 
the hoa vd to chuc triin khai tren thuc te. 

Phan cap va phan quyen Id mgt dac 
trung CO ban cua quan ly dia phuong, Idnh 
thd. Tu tudng ndy da dugc Dang vd Nhd 
nude ta neu ra va tien hanh tir nhiing nam 
50-60 cua the ky trude vd cho din tan ngay 
nay. LTU diSm eiia phan cdp, phdn quyin thi 
hien d cho: 

Thu nhdt, ddi vdi chinh quyen Trung 
uong, viec giao quyen (ciing trdch nhi^m) 
cho dia phuong lam giam di siic ep cua cde 
cong viec qudn ly sy vy. Nhd do, Chinh phii 
vd cdc bd, CO quan cua Chinh phu dugc ranh 
tay de lam tdt ede cdng viec quan ly co tdm 
vT mo, chien luge; thye hien duge ehiic 
ndng lanh dao, chi dao. Mat khdc, viec phdn 
cdp, phdn quyen manh cho dia phuong ciing 
1dm cho sy qudn ly ciia Trung uong khdc 
phuc tinh trang thudng bi phe phan la tap 
trung quan lieu, xa rdi thye te. Tat nhien, 
khi chuySn giao cho dia phuong nhieu 
quyen, chinh quyen trung uong vdn giii 
quyin kiem tra ddi vol chmh quyen dia 
phuong de bdo dam sy tuan thii phap ludt. 
Su kiim tra eua chinh quyen Trung uong 
doi vdi dia phuong, ciing vdi cdc boat dgng 
khdc bao dam cho ehinh quyen dia phuong 
boat ddng dung phdp ludt vd co hieu qua 
con dugc ggi la su giam hg hdnh chinh ciia 
Trung uong doi vdi dia phuong. Nhung, d 
ddy khdng nen hieu sy giam hg nay Id khd 
nang Trung uong can thiep vdo cac cdng 
viec da dugc phdn quyen ciia dia phuong. 

Thu hai, doi vdi dia phuong, do dugc 
phdn cap, phdn quyen, chinh quyin dia 
phuong dugc vd phdi chu dgng, sang tao 

trong cong viee qudn ly va phat trien mgi 
mat theo khuon khd phap luat ciia Trung 
uong. No khac phuc duge sy y lai ciia dia 
phuong vdo Trung uong. Mat khac, phan 
cdp, phdn quyen cho dia phuong cGng khie 
phyc dugc ve eo ban hoac han chS tinh 
trang nhieu cong viec quan ly d dia phuong 
bi ehdm tre, ach tac do viec ra quyet dinh 
cua dia phuong phdi co dugc y kien ciia ca 
quan nha nude trung uong. Chinh vi vay, d 
dia phuong cde nude thye hien che do tu 
quan dia phuong co khd nhiiu diem khdc 
biet trong sy thdng nhat ciia phap luat ve ca 
cdng tdc quan ly, tai chinh - ngdn sdeh vd t6 
ehiie - nhdn su. Thye tiln qudn ly d cde 
nude thye hien tu qudn dia phuong cho 
thdy, ty quan khong co nghia la bien moi 
dia phuong thanh mgt "tieu bang". Id su 
phan tan qudn ly hoac la sy xe le dat nude. 
Trai lai, boat ddng qudn ly nha nude dugc 
thuc hien tdt, co hieu qua, cde dia phuong 
phat trien mgi mat tren dia ban cua minh 
trong sy da dang, bao ddm dugc sy thong 
nhdt cua todn quoc tren co sd phdp ludt. 

Tuy nhien, viec phan cap quan ly (nay 
dugc hieu Id phdn cdp, phan quySn) gifta 
Trung uong - dia phuong cho den nay van 
con nhieu bat cap, ban che. Chinh phii va 
eac Bp, ngdnh van con trye tiep tham gia 
giai quyet nhieu vdn de d dia phuong ma 
dia phuong hoan toan cd the ty minh thuc 
hien dugc, ngugc lai, cd nhiing cong viec 
dia phuong khdng the ty giai quyet dugc, 
phai xin bdo cao nhieu. Co xu hudng Bg, 
ngdnh mudn co cdc "chan ret" la eac co 
quan, t i ehiic chuyen mon d dia phuong 
den tan cap huyen, tham chi cap xd de tien 
thuc hien cdc boat dgng theo nganh, ITnh 
vyc ciia minh. Ciing co tinh trang cac ca 
quan Trung uong muon can thiep sau vdo 
cdng viec eua dia phuong. Han che Idn nhat 
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Id viec phdn eip qudn ly cho cde cip dan vi 
hanh chinh dugc tiin hdnh cao bing eho tit 
ca cac cip, khdng phan biet do la dan vi 
hanh chinh quan ly hay Id don vi Idnh thi, 
noi dang duge phdn quyin thi lai chi eho 
phan cdp, ddn din tinh trang ban chi khong 
phat buy duge quyin ty chii, ty chiu trach 
nhiem va ngugc lai, noi chi dugc phan cip 
lai cho ca phan quyin ddn din tinh trang 
phdn tdn, eat cii. 

Hiin phdp nam 2013 va Luat Td chiic 
chinh quy^n dia phuong nam 2015 da chuin 
hoa nhan thiic vd the hien mdi, phu hgp ve 
phdn dinh tham quyen cua dia phuong tren 
tinh thdn phan dinh ro tham quyen gifia 
Trung uong vd dia phuong va giua eac cip 
chinh quyen dudi hinh thiic "phdn cdp" vd 
ghi nh^n mgt chu truong mdi trong td chiic 
quan ly !d "phan quyen". 

Phdn cdp la: ^''Cdn cu vdo yeu cdu 
cong tdc, khd nang thuc hiin vd diiu kiin, 
tinh hinh cu the cua dia phuong, ca quan 
nhd nude d trung uong vd dia phuong dugc 
quyin phdn cdp cho chinh quyen dia 
phuong hoac co quan nhd nuoc cdp duoi 
thuc hien mpt cdch liin tuc, thuong xuyen 
mpt hoac mpt so nhiem vii, quyen hgn thupc 
thdm quyin cua minh, trie trudng hgp phdp 
ludt CO quy dinh khdc" (Dieu 13 Luat To 
chiic chinh quyen dia phuong nam 2015). 
Theo do, phan cap khong phdi Id su phdn 
dinh thim quyin gifta co quan Trung uong 
va dia phuong nhu mgt thdi dd hieu, ma la 
su phdn giao eua Trung uong vd dia phuong 
cip tren cho cip dudi thuc hien mgt each 
lien tgc thudng xuyen mgt bode mgt sd 
nhiem vu vin thugc thim quyin ciia minh; 
kem theo dd Id trdch nhiem cua eip do trong 
viec thye hien cac chiic traeh-nhiem vu vd 
quyin han dd. Tren nguyen tac, viec giao 
thim quyin (gdm quyin ban va trdch 

nhiem) cho cap dudi duge tiin hanh khi ed 
nhu cdu ve sy gidi thodt eho cap tren nhftng 
cdng viec dm dom bao cdp vd khi cap dudi 
dd thi hi$n sy trudng thdnh dii dieu kien 
thye hien. Phan cip quan ly la sy phan giao 
cde quyen qudn ly md ea quan Trung uong 
va dia phuong cdp tren dang nam gift cho 
cdp dudi thye hien. Xet ve bdn chdt, do Id 
thupc phgm trii qudn ly hdnh chinh - Lugt 
hdnh chinh. 

- Phdn quyin (noi ddy dii: "Phdn quyen 
eho chinh quyen dia phuong" de tranh nhim 
Ian vdi phan quyen gifta cdc thiit che quyen 
luc d Trung uong trong co chi nhd nude tu 
san) theo tinh thdn cdc quy dinh cua Hiin 
phdp: "Chinh quyen dia phuong to chirc vd 
bdo ddm viec thi hdnh Hiin phdp vd phdp 
ludt tgi dia phuong; quyet dinh cdc vdn di 
cua dia phuong do ludt dinh" (Dieu 112 
Hi6n phdp nam 2013); "Chinh quyin dia 
phuong tu chu, tu chiu trdch nhiem trong 
viec thuc hiin cdc nhiem vu, quyin hgn 
dugc phdn quyen" (Dieu 12 Ludt Td chiic 
chinh quyen dia phuong nam 2015). Nhu 
vay, day chinh Id sy phan dinh hay phdn 
chia cho cdc cdp chinh quyen dia phuong 
nhiing quyin ban riSng, phu hgp vdi khd 
nang va diiu ki6n cung nhu tinh chit cua 
cip chmh quyin do md khong phai la cua 
cip tren giao cho nhu phan eip. Cdp chinh 
quygn dugc todn quyen to cbire thye hien 
nhiing nhiem vu quyen ban rieng nay (dudi 
su kiem tra, gidm sdt ciia cap trSn). 

Phdn quyin eho dia phuong Id khai 
ni?m Ian ddu tiSn dugc dung mpt each chinh 
thijre khdc vdi trude day hi diing Idn trong 
khai niSm phan cdp qudn ly. Ddy la diim 
mai rdt quan trpng trong thiet chi mdi quan 
he kiem sodt giita Trung uong va dia 
phuong. Tu day, ehinh quyen dia phuong 
duge quyin hr quyit dinh cac vin di cua 
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dia phuong (duge phan quyin) va chiu trdch 
nhigm vi cac quyit dinh eua mmh trude 
hhzn. ddn dia phuong va trude co quan nhd 
nude eip tren. Vi$c phan dinh nhiem vu, 
quyen han cua chinh quySn dia phuong 
(hieu Id phan quyin) dugc thuc hi^n "... tren 
CO sd phdn dinh thim quyen gifta eac ea 
quan nha nude d Trung uong va dia phuong 
vd cua mdi cap ehinh quyen dia phuong" 
(khodn 2 Dieu 112 Hien phdp nam 2013) vd 
phdi dugc quy dinh bdi luat... Dieu nay chi 
ed dugc trong dieu kien ddn chu hda, xay 
dung nha nude phap quyen, ma khong the 
xdy ra trong thdi tap trung, bao cdp. Phdn 
quyen thugc pham tru phan chia quyen luc 
gifta chinh quyen trung uong va chinh 
quyen dia phuong - no thugc phgm vi Ludt 
hien phdp chu khong phdi Lugt hdnh chinh. 

Phdn quyen cd the xem la qua trinh phi 
tap trung hod (decentralization). Noi "ty ehu 
vd ty chiu trdch nhiem" chinh Id noi tdi mo 
hinh td chiic chinh quyen duge xay dyng 
phu hgp, boat ddng dpc lap, chii dgng tren 
CO sd phdp ludt ma khdng can ed sy can 
thi8p tii eip tren (nhung chi d mdt sd loai 
don vi hanh chinh - lanh thd). Trong md 
hinh ndy, chu the quan trgng nhdt Id cdng 
ddng ddn cu (nhan ddn) d dia phuong phdi 
dugc true tiip hoac thong qua cac co cau 
chinh quyin thich hgp di thye hien quyin 
lye eiia minh. Ddy chinh Id chi do tu qudn 
dia phuong. Id biiu hien cao nhdt cua qud 
trinh phdn cip, phdn quyen Trung uong -
dia phuong. Ddy la phuong thiic td chirc 
ehinh quyin dia phuong d ede don vi hanh 
chinh - Idnh thi co ban bien rdt phd bien 
tren thi gidi. v in di nay phdi dugc hiiu 
nhu vi^c phi tap trung hoa. Ve lau ddi, phdp 
ludt vi td chuc chinh quyin dia phuong cdn 
cu thi hda vd chi tiet hda tinh than ndy vao 
tiing md hmh ciia timg cap ehinh quyen cy 

the theo hudng: Chinh quyen dia phuong d 
cdc don vi CO bdn (thdnh phd, tiii xa, thi trin 
vd xa) dugc to chirc vd boat dgng theo 
nguyen tae bao dam quyen tu chu va ty chiu 
trach nhiem trong pham vi dugc phan quyen 
theo ludt dinh. Nhdn ddn dia phuong true 
tiep va thong qua cac co quan chinh quyen 
tu quan dugc thdnh lap theo ludt dinh dS 
thye hien quyen luc eua minh; quy dinh day 
dii nhftng viec thugc tham quyen ciia Trung 
uong, do cdc co quan Trung uong ehju trdch 
nhiem, nhiing cdng vi^c hoan todn thugc 
thdm quyen, trach nhiem ciia dia phuong vd 
nhung cdng viec thugc tham quyen ciia cd 
Trung uong va dia phuong, phan dinh trdch 
nhiem ro rang theo hudng m6t vi$c chi do 
mdt CO quan hoac mdt cap ehinh quyen chiu 
trdch nhiem chinh. Di lien vdi do phdi ed co 
chi kiem sodt (kiem tra, giam sat) chat che 
cua CO quan nhd nude cdp tren. 

Trong khoa hgc phap ly, "phdn quyen" 
vd "ty quan" la hai khdi niem rat gan nhau, 
tham chi gdn ddng nghia vdi nhau. Tu qudn 
dugc hi6u Id chinh quyen tren mOt don vi 
hanh chinh - Idnh th6 nhat dinh (chinh 
quyin dia phuong) cd duge eac quy6n ban 
doe lap a miie do cao trong qudn ly, trong 
ITnh vyc ngan sach - tdi ehinh va trong ITnh 
vuc to chiie - nhdn sy. Nhu vay, thuc chdt 
eiia mdt eip ehinh quyen tu qudn Id dugc 
phan quyen qudn ly. Can biet rang, khong 
phai don vi hanh ehinh ndo ciing dugc phan 
quyin ma chi nhung don vi la cap chinh 
quyin mdi cd nhu cdu vd dieu kien de duge 
phan quyin va sau dd co the trd thdnh cdp 
chinh quyin tu qudn. Thye hien phdn quyen 
se dua din mo hinh chinh quyin tu qudn. 

Tuy nhien, Xu hiiu biet, nhdn thiic den 
thye tiln thye hien tren thye te dang cdn 
mgt khodng each khd ddi. Viec trien khai 
phdn cip dang con nhiiu liing tiing; rieng 
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phdn quyin hiu nhu chua dugc triin khai. 
Ludt To chiic ehinh quyin dia phuong mdi 
le ra phai lam viec ndy, nhung cung chi 
diing lai d vi?c quy dinh cdc nguyen tie. 

3. Phuong hudng dot mdi, hodn 
thien ccr chi kiim sodt gifra Trung u-ong 
va chinh quyen dia phuorng d nude ta 
fai^n nay 

3.1. Xdc dinh ro tinh chdt, nguyin ly 
cua viec to chuc chinh quyin dia phuong, 
phdn biet qudn ly hdnh chinh vd qudn ly 
lanh thd, tir do xdc lap lai moi quan he giua 
Chinhphu vdi chinh quyen diaphtamg 

Ddi vdi ehinh quyen dia phuong, chiing 
ta quan niSm ddy Id thiet che vua dai dien 
cho nhan dan vua dai dien cho Nha nude va 
thdng thudng gom hai ca quan: Co quan 
quyen luc vd co quan chdp hdnh - hdnh 
chinh. Moi quan he gifta chiing vdi cdc cap 
dugc xdy dyng tren nguyen tdc tap trung 
ddn ehu, true thugc hai chieu, ddn den ehua 
khing dinh diit diem la no thugc ve hanh 
phdp nhu d eac nude. Quy dinh mdi quan h? 
gifta Chinh phu va Thu tudng Chinh phu 
vdi CO quan chinh quyen dia phuong nhu 
tren cua Hien phdp Id cdn theo loi tu duy eu, 
chua thye sy tuong thich quyen hanh phap 
cua Chinh phu vdi quyen lyc cua chinh 
quyen dia phuong. Hien phdp khang dinh 
cde nguyen tdc ve moi quan he hanh chinh 
giua Chinh phii, Thii tudng Chinh phii vdi 
chinh quyin dia phuong, nhung do tach rdi 
quyin hanh phdp eua Chinh phu, moi quan 
he hanh chinh ndy frd nen hinh thuc, Idng 
leo; ro nhit la viec Hiin phdp khdng trao 
cho Thii tudng quyin bd nhiem ngudi diing 
diu CO quan hanh chmh cip tinh. Tren thye 
ti, sy nhim Idn, chdng cheo tren day eiia 
Hiin phap da phd va tinh thing nhdt ciia 
nin hanh chinh qudc gia, tao ra trang thdi 
hai he thdng co quan chinh quyin song song 

tdn tai vd Hiin phdp mdi vdn ehua khdc 
phyc dugc. 

6 day, cd mgt vin di cdt yiu Idu nay 
chua dugc minh dinh: The nao la dia 
phuong vd chinh quyin dia phuong? Co 
phai tit ed cac dan vi hanh chmh ma Hien 
phap dinh ra diu la dia phuong vd chinh 
quyen dugc xdc lap cimg la chinh quyen dia 
phuong hay khong? Cdu tra Idi khong kh6 
khi chung ta xdc dinh theo quan niem chinh 
quyen nha nude cua chu nghTa Mdc - Le nin 
(Cdng xd, Xd viit va d Viet Nam la Hgi 
ddng nhan ddn) ddng d cac cap tCr Trung 
uong xuong dia phuong (Trung uong - tinh 
- huy^n - xa). Tuy nhien, hien nay, dudi anh 
sang tu tudng dan chu, ty quan, vdn de nay 
edn phdi nhin nhdn lai: Dia phuong khdng 
phdi Id tat ea ede cap don vi hanh chinh ma 
chi la don vi hdnh chinh co tinh chdt qudn 
cu - Idnh thd vdn tdn tai ty nhien dugc Nha 
nude thira nhan. Cdc don vi hanh chinh 
dugc phan dinh tir trSn khdng phdi dia 
phuong ma chung ehinh Id bd may hanh 
chinh - hdnh phdp eua Trung uong. Id b6 
phdn thugc hdnh phdp cd chiic nang td ehftc 
thye thi phdp ludt de qudn ly nha nude d dia 
phuong, bdo ddm sy thong nhdt, thdng suit 
eiia nen hdnh chinh'̂ . Do vay, edn xac dinh 
lai mdi quan h6 gifta Chinh phii (Trung 
uong) vdi ehinh quyen dia phuong (dja 
phuong) theo lii mdi: Dia phuong la nhftng 
lanh thd co bdn vdi chinh quyen la co chi ty 
quan; eon eac cdp hdnh ehinh trung gian Idu 
nay vdn ggi Id dia phuong nhu tinh, huyen 
thi khong phdi la dia phuong ma thuSe 

'' Cdc chu the nay chi duoc phan c4p quan ly hanh 
chinh chii khong the dugc phSn quyen. Trong mot 
NhA nuac don nhat, nlu coi tinh, huyen... U "dia 
phuong" vA phan quyen tu chii cho chiing thi sg biln 
chiing thanh cac "bang" nhu trong Nha nuoc Lien 
bang va din din phan tan, cat cii. 
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pham tni trung uong. Quan h? gifta Chinh 
phu vdi eac cip hanh chinh (tinh, huyen) Id 
quan h^ lanh dao, chi dao trong nen hanh 
chinh - hdnh phdp. Con quan he vdi ede cip 
chinh quyin dia phuong c6 tinh chit Idnh 
thd (xa, thi tran, thi xa, thdnh pho) la quan 
h^ ho trg - kiem sodt. Tir day, se thay dii 
each thiic td ehftc chinh quyin d tiing loai 
don vi hanh chinh: Ddi vdi cdc don vi trung 
gian, bd may chu yeu la quan chuc hanh 
chinh do Nhd nude cap trSn chi ditih di td 
chuc thye hien quyin hanh phdp d dja 
phuong; edn ede cap lanh thd phdi dugc 
quan ly bang thiet chi hgi ddng do ddn biu 
de td chuc va thye hien phdn quyin, ty 
qudn, nhung phdi chiu sy kiem soat chat che 
cua cap trSn. 

3.2. Nhan thuc vd qudn trift d&y du 
tinh than m&i ve "phdn dfnh thim quyin" 
trong Hien phdp ndm 2013 Id phdn bift 
phdn cdp, phdn quyen giiea Trung trcmg vd 
^a phwtmg chpr khong phdi Id ''phan cap 
qudn ly" nhu tru&c vd trien khai manh me 
phan quyen theo tinh thdn mdi do 

Phan cap, phan quyen eho dia phuong 
la quy luat phdt trien ciia quan ly dia 
phuong, lanh thd, la yeu cdu ddi hdi khach 
quan nhim phdt buy tinh ndng dgng, sdng 
tao, quyin ty ehu tu chiu trdch nhi?m cua 
mdi cdp chinh quyen dia phuong, phuc vu 
tdt eac nhu ciu, Igi ich ciia nhan dan, thiic 
diy phdt triin kinh te - xd hgi, dap ling yeu 
cdu quan ly nhd nude, xd hgi trong dieu 
ki|n kinh ti thi trudng, hgi nhap, xay dyng 
nhd nude phap quyen, phdt buy quyen ddn 
chii ciia nhan ddn. De bao ddm, thye hien 
phdn cip, phan quyen, thiet nghi chiing ta 
cin phdi: 

Viphdn cdp 
Phdn cip Id sy phdn giao eua Trung 

uong va dja phuong cdp tr6n cho cdp dudi 

thuc hien mdt cdch lien tuc thudng xuyen 
mdt hoac mgt sd nhiem vu vin thu6c thim 
quyen cua minh. Dd Id sy phan giao trong 
ngi bg he thong hanh ehinh eac nhiem vu 
qudn ly hanh chinh. 

Phan cdp dugc tien hdnh trong nhieu 
ITnh vyc khdc nhau cua qudn ly nhd nude, 
nhung tuu trung, co ba nhom ITnh vyc ddng 
thdi la ba ngi dung eiia phdn cdp sau: 

a. Phdn cdp boat dgng hay cdng vi?e 
qudn ly nhd nude trong mfii quan he vdi cde 
ddi tugng quan ly khdc nhau nhu: Kinh ti, 
van hod, xd hpi; 

b. Phan cap quan ly ngdn sdeh; 
e. Phan cap quan ly ve td chiic vd 

nhan sy. 
Theo tmh than cua Hien phdp, cdc 

nhiem vu phan cdp cua Trung uong, chinh 
quyen cap tren eho chinh quyin dia phuong 
vd cap dudi edn phdi duge tiep tuc day 
manh .̂ 

' Dieu 13 Luat To chuc chinh quy6n dia phuong n5m 
2015 quy dinh cac nguyen tic cho cong tdc nay: 
"....2. Viec phdn cdp phdi bdo ddm cdc nguyin tdc 
quy djnh tgi khodn 2 Dieu 11 cua Ludt ndy vd phdi 
dugc quy dinh trong vdn bdn quy phgm phdp lugt 
cua CO quan nhd nirdc phdn cdp, trong do xdc dinh 
ro nhi?m vu, quyen hgn phdn cdp cho chinh quyin 
dia phuong hoac ca quan nha nuac cap du&i, trdch 
nhiem cua ca quan nhd nude phdn cdp vd ca quan 
nhd nude dugc phdn cdp. 
3 Ca quan nhd nuac cdp tren khi phdn cdp nhiem 
vu, quyen hgn cho chinh quyin dia phuong hoac ca 
quan nhd nude cdp duoi phdi bdo ddm cdc nguon 
luc vd diiu kiin cdn thiet khdc di thuc hiin nhi$m 
vu, quyen hgn md minh phdn cdp; huong ddn, kiem 
tra viec thuc hien nhiem vu, quyen hgn dd phdn cdp 
vd chiu trdch nhi$m vi tdt qud thuc hi$n nhiem vu, 
quyen hgn md minh phdn cdp. 
4. Co quan nhd nude dugc phdn cdp chiu trdch 
nhiem tru&c ca quan nhd nude da phdn cdp vi vi$c 
thuc hi^n nhiem vy, quyin hgn dugc phdn cdp. Can 
cu tinh hinh cv the a dia phuong, ca quan nhd nude 
d dia phuong co the phdn cap tiep cho chinh quyen 
dia phuong hoac ca quan nhd nude cdp dudi thuc 
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Viphdn quyin 

Ph&i quyin eho dia phuong la kit qud 
ciia qud hrinh ddn chii hda, Id sy thua nhdn 
cde quyen hj ehu, ty qudn eua dia phuong -
cdng ddng lanh thd. Nhimg vin de duge 
phan quyen la nhftng vin di ciia dia 
phuong, thugc tham quyen, trdch nhiem giai 
quyet ciia chinh quyin dia phuong, ehinh 
quyen dia phuong ty chu, hi chiu Xxkch 
nhiem quyet dinh cac vin di ciia dia 
phuong va chi "chiu su kiim tra, giam sat 
ciia CO quan nhd nude cdp trdn". Co quan 
nhd nude cap tren khong eo quyin chi dao, 
dieu hanh hay can thiep vdo viec giai quyet 
eac vdn de thugc thdm quyen cua chinh 
quyen dia phuong ma chi co quyen kiem 
tra, gidm sat. Trong ehe do dan chu va phdp 
quyen, chinh quyen dia phuong co nhftng 
quyen duge phdn quyen doe lap vdi chinh 
quyen Trung uong. Doi vdi eac nhiem vu, 
quyen ban dugc phan quyen, chinh quyen 
dia phuong tu chii, ty chiu trdch nhiem 
trong viec thye hien; con co quan nha nude 
cdp tren trong pham vi nhiem vu, quyen ban 
eua minh cd trdch nhiem Idem tra, thanh tra 
tinh hgp hien, hgp phdp trong viec thye hi^n 
eua cdc cdp chinh quyen dia phuong. Tuy 
nhien, co quan nhd nude cdp tren khong 
kiem tra tinh hgp ly viec giai quyet cac van 
de da phan cap cho chinh quyen dia 
phuong, khong chi dao dieu hanh chinh 
quyen dia phuong thuc hien nhiing van de 
dd phan quyen nham ban che tinh trang bao 
bien, lam thay ciia cdc ca quan nha nude 
cap tren. 

Day Id vdn de mdi me, dat ra rat nhieu 
diim phdi nghien eiiu giai quyit: 

hiin cdc nhi?m vy, qu^en hgn da dugc co quan nhd 
nude cdp tren phdn cdp nhung phdi dugc su dong y 
cua CO quan nhd nude da phdn cdp ". 

Mpt la, Hiin phap vd Luat Ti chirc 
chinh quyin dia phuong edn xdc dinh vd the 
hi|n ro hon nua quan diim ndy. Tu tudng 
phdn quyin va nhiing nguyen tac phdn 
quyen can phdi dugc quy dinh trong chmh 
Hiin phap, la nhi?m vu ciia Hien phap. Hien 
Hiin phap ehua su dung va quy dinh dieh 
danh thuat ngu ndy ma vdn dung cdc khdi 
niem "quyit dinh cde vdn de eua dia 
phuong", "phan dinh thdm quyen", "dupe 
giao thye hien mdt s6 nhiem vu". Hien phdp 
edn phdi quy dinh ngi ham cua phdn quyen, 
cac nguyen tac phan quy§n (md hi?n lai 
dang do Ludt Td ehue chinh quyen dia 
phuong quy dinh la khong hgp ly). Tiep 
d^n, Ludt phai quy dinh eu the nOi dung ciia 
phdn quyen chu khdng quy djnh lai Id cde 
nguyen tae (ve phan dinh tham quyen, phan 
quyen, phan cdp liy quyen) nhu hien tai^. 

Hai Id, khdng phdi mgi don vi dia 
phuong deu duge phan quyen gidng nhu 
phan cap. Phdn quyen chi xdy ra d6i vdi 
nhiing cdng ddng lanh tho ed nhu cau, kha 
nang vd dieu kien thye hien cac quyen duge 
phan. Dd chinh la cdc cap chinh quyen nhu 
thanh phd, thi xa, thj tran va xa. Cac don vi 

* Xem: Dieu 12. Phan quyen cho chinh quyen dia 
phuang 
1. Viec phan quyen cho moi cap chinh quy6n dja 
phuong phai dugc quy djnh trong cdc lu^t. 
2. Chinh quyen dia phuong tu chil, tu chiu trach 
nhî m trong viec thuc hi?n cac nhiem v\i, quySn h^n 
dugc phan quyen. 
3. Ca quan nlia nuac cap tren trong pham vi nhi$m 
vu, quyen han ciia minh co trach nhiem thanh tra 
kiem tra tinh hgp hien, hop phap trong viec thuc hi?n 
cdc nhiem vu, quyen han dugc phan quy^n cho cdc 
cap chinh quyen dia phuang. 
4. Cac luat khi quy dinh nhiem vu, quySn han ciia 
chinh quyen dja phuong, ciia cac co quan thuoc 
chinh quyen dia phuang phai bao dam cdc nguygn 
tdc quy dinh tai khoan 2 Dieu 11 ciia Luat nay va 
phii hgp v6i cac nhi?m vy, quySn han cua chinh 
quyen dia phuong quy dinh tai Luat nay. 
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hdnh chinh trung gian khong cd nhu cdu vd 
kha nang thye thi phan quyen. Ci khia cgnh 
khdc, cdp chinh quyen dia phuang to chuc 
theo loi phdn quyin phai the hien tinh dan 
chd cao dS thye hien cdc quyen duge phdn 
giao dd (nhu nhat thiet phdi co thiit chi Hpi 
ddng). Ludt To ehftc chinh quyen dia 
phuong phdi quy dinh rd vdi cdc ndi dung: 
(1) Quy dinh loai dcm vi lanh thi dugc phdn 
quyin; (2) Quyin ty chu tai chinh; (3) Thim 
quyen rieng vd mire do dugc tham gia thye 
hien tham quyen chung cua ea nude; (4) 
Xdy dung bd may chinh quyen kieu tu 
quan; (5) Co che kiem soat cua Trung uong 
va cdp hren ddi vdi chiing... Rit tiic Ludt 
To chiic chinh quyen dia phuang ndm 2015 
chua CO dieu ndy md mdi dimg lai d eac 
nguyen tac tuong ty Hiin phap. 

Ba la, de tao co sd phdp ly day dit cho 
cdc cap chinh quyen dia phuong duge phdn 
quyen nhdt thiSt phdi co Ludt ve tu qudn dia 
phuong. Luat nay quy dinh nhiing nguyen 
tic tu qudn, mo hinh chinh quyen tu quan 
chung. Tren co sd dd, ede cdp ehinh quyen 
ty qudn xay dyng dieu le cho minh, d cap xa 
thi xay dyng huong ude. 

Bdn Id, can tinh den khd nang thuc hien 
boat ddng kiem tra, thanh tra, gidm sdt cua 
chinh quyen Trung uong ddi vdi chinh 
quyen dia phuang, gifta ehu the phan quyen 
vd chu the dugc phan quyen de dam bdo 
tinh thSng nhdt trong he thong quan ly nhd 
nude, phap quyin va ky ludt trong quan ly 
nha nude. 

3.3. Thiet id Igi he thong chinh quyen 
dia phuong vd moi quan he Trung uong -
dja phuong tren co scf phan biet quan ly 
hdnh chinh va tu quan 

3.3.1. Quan diem chuyen doi 
Theo tinh than cua Hien phdp nam 

2013, cin phdi tien hanh td chiic lai mo hinh 

td ehftc chinh quyen dia phuong phii hgp 
vdi dieu ki?n ndng thdn, do thi, mien niii, 
hdi dao. Cdn de cao tinh Idnh dao tdp trung 
d cac don vi hanh ehinh co tinh chit trung 
gian (vung, tinh, huyen, quan), ddng thdi 
tang cudng tinh chu dgng cho cde ehinh 
quySn co ban (xd, thi trin, thi xa, thanh 
phd). Co nghTa Id, Chinh phu cin lanh dao 
trye tiep vd tap trung doi vdi cde cdp hdnh 
chinh trung gian; va d ddy vai tro eua Hgi 
ddng nhan dan vd Uy ban Thudng vu Quoc 
hgi se gidm di, thdm chi khong cdn edn thiet 
nfta. Cdn d cdc don vi hdnh chinh co bdn thi 
ngugc lai, can tang cudng quyen ban vd 
trdch nhiem cua eo quan dai dien. Co quan 
dai dien co toan quyen trong viec bdu eo 
quan chap hanh, quyet djnh cac vdn d% xdy 
dyng dia phuong. Chinh phu khdng can 
thiSt phdi can thiep nhieu vao to chiic vd 
boat dfing ciia cac cap nay nfta, vi du nhu: 
Kh6ng edn phai phe ehudn ket qua bau cu, 
khong phdi bo nhiem, mien nhiem, each 
chuc ddi vdi cde ehftc danh Idnh dao nhu 
doi vdi cdc dan vi trung gian, khong can 
thiet phdi phe duyet cde nghi quyit, ki 
hoach, de an. 

Tu sy thay doi nhan thiic ve he thong 
ehinh quyen dia phuong ddi mdi nhu tren, 
cdn thiet phdi thay doi quan diem ve nguyen 
tac td ehftc doi vdi he thong dd: Nguyen tac 
CO ban to chuc he thong chinh quyen dia 
phuong khong phdi la nguyen tac tap trung 
ddn ehu the hien d viee phai xay dyng mo 
hinh to ehftc cac cdp chinh quyen dia 
phuong theo loi true thugc hai chieu nhu 
hien hdnh ma la nguyin tac tap trung vd tu 
qudn. Co nghTa la co nhiing cdp chinh 
quyin chi trye thupc cdp tren theo nguyen 
tic tap trung (Id bp may ehinh quyen d 
nhiing don vi hdnh chinh trung gian nhu 
tinh, huyen, qudn, phudng vd cd the ca khu. 
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vung n6u dugc lap ra) va co nhiing cip 
ehinh quyen dugc trao quyin ty qudn ty td 
chuc va van hdnh theo phap ludt, khdng trye 
thugc cap trSn (la bg may ehinh quyin d 
nhung don vj ca ban nhu lang xd, thi trin, 
thanh phd). 

Thiet ke lai cde mdi quan h? giua ede 
CO quan trong chinh quyin dja phuang vd 
gifta cdc CO quan chinh quyen dia phuang 
cdc cap theo hudng: 6 cac don vj hdnh 
chinh trung gian, bg may chinh quyen nim 
dudi sy di^u hanh toan dien eua Trudng 
hdnh ehinh do cap tren bo idiiem boat dgng 
dudi sy lanh dao tap trung cua Chinh phu; 
d cde don vj eo ban cd Hdi dong nhdn dan 
cdn bdo ddm sy gin ket chat che gifta hai 
CO quan (Hdi ddng nhan dan vdi co quan 
chap hdnh cua no). Khong nen de co quan 
chdp hanh ddng thdi Id co quan hdnh ehinh 
nha nude trye thugc cap tren. Cac chiic 
nang qudn ly hdnh ehinh (duge uy quyen) 
van giao cho Hgi dong nhan dan va eo quan 
chip hanh cua nd thye hien, nhung tren tinh 
than ty chu, dudi sy giam sat cua mgt eo 
eiu dai dien cua cdp tren bode bang phdp 
luat. Ddi vdi quan he gifta ede cdp chinh 
quySn, phdi bdo ddm sy lanh dao, chi dao 
tap trung, thdng nhdt eua Chinh phu doi vdi 
cdc dcm vj hanh chinh quan ly, cdn d6i vdi 
eac don vi Idnh tho thi khong can thiet phdi 
CO sy trye thugc tren dudi. Cde cdp chinh 
quyen do dugc boat ddng theo quy djnh cua 
phap ludt, trong khuon kho cua phap luat vd 
chju trdch nhiem trude phdp ludt, tuc Id bo 
di sy "bao trg" eua cde cdp ehinh quy§n cdp 
tren. Trong trudng hgp chinh quyen dia 
phuang Idm sai phdp luat phai dugc xet xft 
bang cde co quan tdi phdn, md trude bet la 
cdc tod hdnh chinh. Viec tang cudng tinh 
chii dgng ciia chinh quyen dja phuong ddng 
thdi se tang cudng tinh chiu trach nhiem 

cua hg trude phap luat. Day Id mgt trong 
nhiing yeu cdu quan trgng eua nha nude 
phdp quyen. 

cin tinh din viee dp dung che dg chinh 
quyen ty qudn trong tuong lai de dieu ehinh 
mdi quan h$ Trung uong - dia phuang cho 
phu hgp. Chinh quyin ty qudn d day la mo 
hinh ti chuc chinh quyin dia phuong phi 
nha nude, tuc la khong phdi co quan quyen 
lyc nha nude, chi Id co quan dai dien eho y 
chi nguyen vgng eua nhdn ddn, do nhan dan 
bdu ra chju trdch nhiem trude nhan ddn vd 
ehinh quyin cip tren. Co quan nay se chiu 
trdch nhiem trude phdp ludt, thay mat cho 
nhan dan quyet djnh nhftng c6ng viee xudt 
phat tft Igi ich eua cdng dong, nhiing cong 
viec ma Nhd nude khdng can ho^c cung 
khdng CO diSu ki$n thye hien dugc. Cdch t6 
ehftc md hinh chinh quyen dia phuong ty 
qudn the hien tinh tu chu va chii dgng cao, 
thich hgp vdi nhiing noi ma viSe qudn ly ddi 
hdi cac tinh chat do. Tuy nhien, can bao 
dam chat che de khdng ban che vai tro cua 
CO quan chinh quyen cap tren vd phd vd tinh 
thong nhdt eiia h | thdng co quan nha nude. 
Theo do, he thdng cdc don vj hdnh chinh t6 
chuc lai nhu sau: Xdc djnh ede don vj hanh 
chinh tinh, thdnh pho, thj xd, thj trdn va xd 
la nhiing don vj hdnh ehinh hodn ehinh, 
khdng the phan chia thdnh eac don vi hdnh 
chinh khdc niia (trft tinh); coi buy^n, qudn, 
phudng la nhiing don vj hanh chinh hung 
gian, khong phai la m6t don vj hanh chinh 
hoan ehinh, sy ton tai cua chiing phu thugc 
vdo yeu cau nhi?m vu eua timg giai doan. 
Theo hudng ndy di nghi bo cSp quan vd 
phudng trong cac thanh pho, thj xd vdi tinh 
chit Id mdt cip chmh quyin hodn chinh, chi 
gift lai (neu edn) nhu nhftng cap trung gian, 
vd cung chi gift l?i qudn. Tach eac huyen, 
xa qua xa ra khoi cdc thanh phi, thi xa, dua 
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ve cdc tinh, di cdc don vj hdnh chinh ndy 
mang tinh thuin tuy do thj. Chuyin huyen 
thanh cip ehinh quyin khSng hodn chinh, 
tiin tdi cd thi nghien cuu bo hdn cip huyen. 
Ddi vdi don vj hdnh chinh xa cdn td chuc dp 
theo cdc thdn, Idng (xa nhdt thdn) de the 
hien ro hem tinh qudn cu, lien hodn vd ciing 
de thay thi eho co cdu trudng Idng, thdn, dp, 
bdn hien nay. 

3.3.2. Phuang dn cu the chuyin doi 
quan hi giiea Trung uong vd dia phuong 
theo nhimg doi moi do 

Van dung md hinh chinh quyen hdnh 
ehinh vd chinh quyen ty quan: Ci cde don vi 
hdnh chinh trung gian chi td chuc co quan 
chinh quyen dja phuong dudi hinh thftc bd 
may hanh chmh nhd nude do Trung uong 
bd nhiem va trye tiep dieu hdnh theo 
nguyen tie tap trung thdng nhat (true thude 
trung uong va cap tren). Con d cac don vj 
hanh chinh co ban, manh dan dp dung md 
hinh chinh quyin tu qudn vdi co cdu gdm 

mdt Hdi ddng khdng phdi Id co quan quyen 
lye nha nude ma chi la co quan dai didn 
nhdn dan dja phuang (ty quan) va mdt bd 
mdy chdp hdnh dudi hinh thiic Uy ban chap 
hdnh hay Thj trudng. Uy ban chdp hanh 
hoac Thj trudng do Hdi ddng bdu ra va chi 
chju trach nhiem trude Hdi ddng. Bd may 
ndy cd nhiem vu chap hdnh nghj quyet cua 
Hdi ddng, ddng thdi thye hien cac ehftc 
nang hanh chinh nha nude duge giao. De 
kiem sodt boat ddng ciia cac co quan ndy co 
the bang phap ludt, tod dn hoac thdng qua 
mdt hinh thuc dai dien cua cdp tren dat tai 
dja phuong nhu nhieu nude dp dung. Di lien 
md hinh nay, phai xdy dyng lai cac che do 
ngdn sach ty chu cua dja phuang. Tuy 
nhien, de co the dp dung md hinh nay cdn 
eo sy ehuin bj rdt ky cdc dieu kien ve td 
chuc, can bg va nhdt Id he thdng co sd phap 
ly cho boat dgng cua chiing. 

Co the biiu dien theo so do sau: 

Chinh phu 

Hgi ddng ty quan thanh 
phi trye thupc Trung 

uong-Thj trudng 

Quan trudng 

Tinh trudng 

Huyen trudng 

Hdi 
ddngtu 
quan xd 

-Xa 
trudng 

Hdi 
ddngty 

qudn 
Thj tran 

-Thj 
trudng 

Hdi ddng ty qudn thj 
xa, thdnh phd thugc 

tinh (Thj trudng) 
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vimg neu duge lap ra) vd eo nhiing cdp 
ehinh quyen duge trao quyin tu qudn ty td 
chuc vd van hanh theo phap ludt, khdng trye 
thude cap tren (Id bg mdy chinh quyin d 
nhiing don vj co ban nhu lang xa, thj trin, 
thdnh phd). 

Thiet ke lai cac mdi quan he gifta eac 
CO quan trong chinh quyin dja phuong vd 
gifta cde eo quan chinh quyin dja phuong 
cdc cdp theo hudng: CJ cdc don vj hanh 
chinh trung gian, bd mdy ehinh quyin ndm 
dudi su dieu hdnh todn dien eua Trudng 
hdnh ehinh do cdp tr^n bd nhiem hoat dgng 
dudi su lanh dao tap trung ciia Chinh phu; 
d eac don vi co bdn ed Hdi ddng nhdn dan 
cdn bdo dam sy gan ket chdt ehe gifta hai 
eo quan (Hdi ddng nhdn ddn vdi co quan 
chap hanh eua no). Khdng nen de co quan 
chdp hanh ddng thdi la co quan hdnh chinh 
nhd nude trye thugc cdp tren. Cac chuc 
ndng quan ly hanh ehinh (dugc uy quyen) 
van giao cho Hgi ddng nhan dan va co quan 
chip hanh cua no thye hi?n, nhung tren tinh 
than tu chu, dudi sy gidm sdt ciia mgt eo 
cdu dfii dien cua cap tren hoac bing phdp 
ludt. Ddi vdi quan he giua cde cap chinh 
quyen, phdi bdo dam sy lanh dao, chi dao 
tap trung, thdng nhdt ciia Chinh phii ddi vdi 
cdc don vj hdnh chinh qudn ly, cdn ddi vdi 
eac don vj lanh thd thi khdng can thiet phdi 
c6 su true thude tren dudi. Cde cdp chinh 
quyen dd dugc boat ddng theo quy djnh cua 
phdp ludt, trong khudn khd cua phdp ludt vd 
chju trach nhiem trude phdp luat, tue la bd 
di sy "bao trg" eua cdc cap chinh quyen cap 
tren. Trong trudng hgp chinh quyen dja 
phuang lam sai phdp luat phai dugc xet xft 
bing cdc CO quan tai phan, md trude het la 
cde toa hdnh chinh. Viee tang eudng tinh 
chu dgng cua chinh quyen dja phuong ddng 
thdi se tang cudng tinh chju trdch nhiem 

ciia hg trude phdp ludt. Day Id mdt trong 
nhung yeu ciu quan trpng eua nhd nude 
phdp quyen. 

Cdn tinh din viec dp dyng che do chinh 
quyin tu quan trong tuong lai de dieu chinh 
mdi quan he Trung uong - dja phuong eho 
phu hgp. Chinh quyin tu qudn d day Id md 
hinh td chuc chinh quyin dja phuong phi 
nhd nude, tuc Id khdng phdi co quan quyen 
lye nhd nude, chi Id co quan dai dien cho y 
chi nguyen vgng eua nhan dan, do nhan dan 
bdu ra chju trdch nhiem trude nhan dan vd 
chinh quySn cdp tren. Co quan nay se chiu 
trach nhiem trude phdp luat, thay mat cho 
nhdn ddn quyet djnh nhiing cdng vide xudt 
phdt tu Igi ich cua cdng ddng, nhiing cdng 
viec md Nhd nude khdng cdn hoac cGng 
khdng cd dieu kien thye hien duge. Cdch td 
ehftc md hinh chinh quyen dja phuong tu 
quan thi hien tinh ty chu vd chu ddng cao, 
thich hgp vdi nhiing noi ma viee qudn ly ddi 
hdi ede tinh chat dd. Tuy nhien, can bao 
dam chat ehe di khdng ban che vai trd cua 
CO quan chinh quyen cap tren vd phd vd tinh 
thdng nhdt cua bd thdng co quan nha nude. 
Theo dd, h? thing eac don vj hdnh ehinh td 
chiic lai nhu sau: Xdc djnh cac don vj hdnh 
chinh tinh, thdnh phd, thj xa, thj tran va xa 
id nhung don vi hanh chinh hoan ehinh, 
khdng thi phan chia thanh ede don vi hanh 
ehinh khdc nfta (tru tinh); coi huyen, quan, 
phudng Id nhung don vj hanh chinh trung 
gian, khdng phdi la mdt don vj hdnh ehinh 
hoan chinh, sy tdn tai cua ehung phu thude 
vdo yeu cdu nhi?m vu eua timg giai doan. 
Theo hudng ndy de nghj bd cap quan vd 
phudng trong cdc thdnh phd, thj xd vdi tinh 
chit la mgt eip ehinh quyin hodn chinh, chi 
gift lai (niu can) nhu nhiing cdp trung gian, 
vd ciing chi gift l̂ i qudn. Tdeh eac huyen, 
xd qud xa ra khdi cde thanh phd, thj xa, dua 
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v6 cdc tmh, d i cde don vj hdnh chinh ndy 
mang tinh thuin tuy dd thj. Chuyin huyen 
thdnh cap chinh quyin khdng hodn ehinh, 
tien tdi cd th i nghien cuu bd hin cap huyen. 
Ddi vdi don vj hanh chinh xa cin td chuc dp 
theo cde thdn, Idng (xa nhit thdn) de the 
hien rd hon tinh quin cu, lien hodn vd cung 
de thay th i cho ca eiu trudng Idng, thdn, dp, 
bdn hien nay. 

3.3.2. Phuong dn cu thi chuyen doi 
quan he giiea Trung uong vd dia phuong 
theo nhiing doi moi do 

Van dung md hinh chinh quyen hdnh 
chinh va chinh quyen ty quan: Ci cdc don vj 
hdnh chinh trung gian chi td ehftc eo quan 
chinh quyen dia phuang dudi hinh thuc bd 
mdy hdnh ehinh nha nude do Trung uong 
bd nhiem va trye tiep dieu hanh theo 
nguyen tdc tap trung thdng nhdt (true thude 
trung uong va cap tren). Cdn d cac don vj 
hanh chinh co ban, manh dan dp dung md 
hirih chinh quyen ty qudn vdi eo cdu gdm 

mdt Hdi ddng khdng phai Id co quan quyen 
lyc nhd nude md chi la co quan dai di?n 
nhan ddn dja phuong (ty quan) va mgt bg 
may chip hdnh dudi hmh thuc Uy ban chip 
hanh hay Thi trudng. Uy ban chip hdnh 
hoac Thi trudng do Hdi ddng b iu ra vd chi 
chiu h-deh nhiem trude Hdi ding. Bg mdy 
nay cd nhiem vy chap hdnh nghj quyet ciia 
Hdi ddng, ddng thdi thye hien cac ehftc 
nang hdnh chinh nhd nude duge giao. DS 
kiem sodt boat ddng eiia cac co quan nay co 
the bdng phap luat, toa dn hoac thdng qua 
mdt hmh thuc dai dien cua eip tren dat tai 
dja phuong nhu nhieu nude dp dung. Di lien 
md hinh nay, phdi xdy dyng lai cdc che do 
ngdn sdeh tu chu eiia dja phuang. Tuy 
nhien, de cd the dp dung md hinh nay can 
cd sy chuan bj rat ky cdc dieu kien ve td 
chuc, cdn bg vd nhdt Id he thdng co sd phdp 
ly eho boat ddng eua chiing. 

Co thi bieu dien theo so do sau: 

Chinh phu 

Hdi ddng ty quan thdnh 

phd trye thugc Trung 

uong-Thj trudng 

Qudn trudng 

Tinh trudng 

Huyen trudng 

Hdi 
ddngty 
quan xd 

-Xd 
trudng 

Hdi 
ddngty 

qudn 
Thi tran 

-Thi 
trudng 

Hdi ddng ty qudn thj 
xd, thanh phd thugc 

tinh (Thj trudng) 
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