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Tom tat: Mdi quan he giiea ludt su vd khdch hdng Id moi quan hi dgc biet dua trin ca 
sa niem tin vd viec ludt su tiit Id thdng tin cd dugc tie thdn chu thudng bi coi la su vi phgm 
dgo dice nghe nghiep. O mdt sd quoc gia, phgm trii ndy dugc gpi Id dgc quyen nghi nghiep 
phdp ly hay ddc quyen ludt su - khdch hdng. Bdi viet nhdm tim hiiu ngudn gdc, bdn chdt cua 
dgc quyen lugt su - khdch hdng vd quan diim eua mdt sd qude gia ddi vai mdi quan he ludt 
su - khdch hdng, tic do dua ra mpt sd ddnh gid ddi vai quy dinh trong Bd lugt Hinh su Viet 
Nam liin quan din vdn de ndy. 

Abstract: The relationship between an attorney and his/her client is unique based on 
trust, and the attorney's disclosure of information obtained from his/her client is normally 
considered a violation of professional ethics. In some countries, this category is called a 
legal profession privilege or attorney - client privilege. This article discusses the origin and 
nature of attorney - client privilege, and some countries' viewpoints on this relationship. 
Thereby, it makes certain observations on the Vietnamese Criminal Code's provisions 
related to this issue. 

1. Dac quyin va d^c quyen lugt sir -
khdch hang 

Theo Tir dien Tieng Viet, "dac quyen" 
la quyen dac biet, ngodi le thudng, ddnh 
rieng cho mpt ed nhdn, mpt tap doan hay 
mdt giai cdp'. Theo Tu dien Black Law thi 
"dae quyen" (nguyen gdc tieng Anh: 
Privilege) Id Ipi ich va lpi the cua mdt 
ngudi, mdt tap dodn, hoac mdt tang Idp, 
vupt qua nhiing Ipi the thdng thudng cua 
nhung cdng dan khdc. Dac quyen cdn bao 
ham sy miin trir trdch nhiem hodc tham gia 
ddnh cho mdt sd ngudi nhit dinh, ma tu gid 
thiit cda ludt thi vi tri, chdc vu cua ngudi 
dd ddi hdi thdi gian vd tam siic cua hp, vd 

rdng neu khdng cd sy mien tru ndy, se 
khdng the thyc thi nhiem vy theo yeu cdu 
lpi ich edng .̂ 

Dae quyen ludt su - khdch hdng ddm 
bdo cho khach hang viec nhirng thdng tin 
nhay cdm tiem nm.% khdng bi tiet Id cho 
ngudi khdc bdi ludt su cua minh. Va ludt su 
khdng dupe tiet Id bat ky thdng tin, thu tii 
giua minh vd khdch hdng cua minh cho ben 
thu ba, bao gdm ddi tdc kinh doanh, ddi thu 
cgnh tranh cua khach hang, eo quan chinh 
phu vd thgm chi co quan tu phdp hinh su. 
Yeu cdu nay giup cho khach hang cd thi 
trao ddi vdi luat su eua minh mdt cdch 
thanh that, khdng lo sp nhiing thdng tin 
nhay cdm cua minh se bi tiet Id. 

* ThS,, Vu Phap luat hinh sir - hanh chinh, Bd Tu 
phdp. 
' GS. Hoang Phe, Tir diin Tiing Viet. Vi$n Ngdn 
ngii hpc, Nxb. Hdng Due, nam 2018, tr. 369. 

^ Black's Law Dictionary, What Is PRIVILEGE? 
Definition of PRIVILEGE, https ://thelawdictionary. 
org/privilege/, truy cap ngay 15/7/2019. 
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2. Lich su- dac quyen ludt su - khach 
hang 

Ddc quyin luat su - khdch hdng da tdn 
tgi tu Idu vd dupe thyc hdnh tir thdi dl chi 
La Ma trudc Cdng nguySn. Vi mdt sd ludt 
su dupe coi Id gidi thupng luu, nen cin cd 
nghia vy khdng phan bdi Idng tin dupe trao 
cho minh. Du ludt su dd cd vi thi vd dnh 
hudng thi ndo trong xa hdi, thi dudi tu each 
Id mdt ngudi phye vu cho than ehu, ludt su 
phai giu bi mat cua thdn chu minh. NghTa 
vu trung thdnh ndy dupe coi Id mot dieu 
hien nhien md khdng edn mot quy dinh phdp 
ly bat budc ndo. Tuy vay, Ludt La Ma vdn 
quy dinh rang, mdt ngudi phuc vu khdng 
dupe dua ra Idi khai chdng lai chu nhdn cua 
minh. Nguyen tdc ndy cdn dya tren ca sd 
cho rang, Idi khai dua ra trong trudng hop 
ndy Id khdng cd gia tri du theo hudng ed Ipi 
hay bdt lpi cho thdn chu bdi neu ludt su dua 
ra Idi khai ed Ipi cho than chd thi se khdng 
dupe tin tudng do cd dpng co dua ra Idi 
khai sai sy that, niu dua ra Idi khai bat lpi 
cho thdn chu thi se bi mdt danh dy vd bi coi 
Id ngudi khdng ddng tin .̂ Trong Ludt La Ma 
sau nay, ludt su ed ca ddc quyen vd nghia vu 
tu chdi dua ra Id: khai. Ddc quyin vd nghia 
vu nay la dae biet xdc dinh ddi vdi tdt ca cdc 
duong sy trong vy viec md luat su thu ly 
hogc tit cd nhung ngudi cd lien quan ma 
luat su cd tien hdnh trao ddi. Theo ludt 
chdng cd cda La Md, Idi khai cua mpt sd 
nhan chung nhit dinh cd the dupe coi Id cdn 
cd khdi td, khdi kien, tuy nhien Idi khai cda 
luat su Id ngoai le. Ludt su khdng thi khdi 
kien thdn chu vd khdng cd hdnh ddng nao 

cua than chu cua anh ta cd thi cho anh ta 
quyin dua ra Idi khai"*. 

Dudng nhu lich su cho thdy muc dich 
ban ddu cua ddc quyin lugt su - khdch hdng 
Id nham bdo ve danh dy nghi nghiep cua 
ludt su. Tuy nhien, thay thi cho quan dilm 
nay la quan dilm bdo ve Idng tm cua khdch 
hdng, thinh hanh din thi ky XVII trong 
khdi thdng ludt vd thi ky XVIII trong khdi 
ludt cdng biiih. Sau do, dgc quyin da dupe 
coi Id mpt yiu td can thiet trong mdi quan 
he ludt su - khdch hdng. Thuylt duy Ipi 
(utilities) xudt hien trong khdi thdng ludt 
trong thi ky XVIII vd thdng tri ed thdng luat 
va luat cdng binh trong the ky sau dd. Theo 
hpc thuylt ndy, dac quyin lugt su - khach 
hdng Id edn thiet vi hieu qud trong viec 
khuyen khich khdch hdng dua ra thdng tin 
trung thyc de tir do viec tu vdn hogc dgi 
dien phdp ly cd ket qua tdt hon .̂ 

3. Nhung tranh ludn vl dac quyen 
luat sir - khdch hang 

Theo md hinh xet xir xdc dinh sy that 
cua vu dn, muc dich trpng tdm cua qud 
trinh xet xd Id xdc dinh ede sy kien lien 
quan den vu dn. Viec tim ra tdt cd cdc tinh 
tilt eua vu dn Id dieu kien can thiet de ddm 
bdo viec thyc thi luat ndi dung. Tu dd, 
quan dilm chong lai dgc quyen lugt su -
khach hdng cho rang, ddc quyen ndy Idm 
can trd viec tim ra sy that cua vu dn khi 
cho phep cdc ben khdng tiet Id thdng tin 
cho tda an. Vd neu mot ngudi vd tpi thi 
khdng ed ly do gi phdi giu kin thdng tin, vd 

' W. Ullmann, Medieval Principles of Evidence, Law 
Quarterly Review, vol. 62 nam 1946, tr. 77-87. 

* Max Radin, The Privilege of Confidential 
Communication between Lawyer and Client. 
Cahfomia Law Review, so 6 nam 1928, tr. 487. 
^ Ho Hock Lai, History and Judicial Theories of 
Legal Professional Privilege, Singapore Journal of 
Legal Studies, sd 10 nam 1995, tr. 580. 
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rang ddc quyin ehi ed ich cho nhung ke 
xau. Chinh vi thi, ddc quyin ddt ra vin dl 
ddi vdi xet xu cdng bdng^. 

Tuy nhien, quan diem tren Id sai 1dm 
bdi thu nhdt, nSu khdng cd ddc quyin, 
khach hdng cd the giii lai thdng tin ma minh 
ehu quan cho la khdng phu hpp khi d trong 
vdng td tung. Do vay, bang each khuySn 
khich khdch hang ndi tat cd nhiing gi minh 
biet, dgc quyen ciing cd ich cho nhung 
ngudi vd tdi. Vd thay vi can trd, chinh ddc 
quyen tao dieu kien cho viec xac dinh su 
that trong viec giiip tda dn cd the xem xet 
viec bao chira cua luat su dupe dua ra dya 
tren nhimg thdng tin md duong sy dupe 
khuyen khich cung cdp dudi ddc quyen ludt 
su khdch hdng. Thu hai, trong nhieu 
trudng hpp khach hang khdng chi tim den 
lugt su sau khi vy viec xdy ra; thuc te, hp cd 
the tham khdo y kien ludt su de ddm bdo 
tinh hop phdp cua nhiing gi minh dy dinh 
1dm. Vd dudng nhu chdc chan rang, neu hp 
dupe canh bdo hdnh vi minh dinh thyc hien 
la bdt hpp phdp, ho se khdng tien hanh thyc 
hien hanh vi do. Nhu vay, cd the ndi, dac 
quyen dupe dp dung ngay cd ddi vdi cac 
thdng tin ngoai td tung. Bang cdch khuyen 
khich sy trung thue trong trao ddi thdng tin 
giiia ludt su vd khdch hang, ddc quyen edn 
giup ngdn chan cdc cd nhan vi phgm phdp 
luat Do do, se Id sai 1dm khi cho rdng, dac 
quyin chi cd lpi ddi vdi nhung ngudi vi 
pham phdp ludt. Ddng thdi, dgc quyin cung 
khdng dnh hudng din sd lupng bdng chung 
dupe dua ra trudc tda: Vdi dgc quyen, luat 
su khdng thi dua ra nhiing gi khdch hang 

cua minh dd tilt Id; tuy nhien, du dac quyen 
bi loai bd, ludt su ciing khdng dua ra dupe 
nhieu thdng tin vi rdng khdch hdng cda anh 
ta se than trpng, khdng cung cdp trung thyc 
cdc thdng tin. Ben cgnh dd, viec xod bd dac 
quyen cd nghia Id ludt su bdo ehua cd the 
trd thdnh ngudi trung gian cho Idi nhan tdi, 
vd he qua Id se tdn hgi den quyen cua ngudi 
bi budc tdi ed lugt su bdo chua vd quyen 
chdng Igi sy budc tpi ehinh minh .̂ 

4. Pham vi d^c quyen lu^t sir - khach 
hang 

Ddc quydn ludt su - khdch hdng la mot 
pham tru cd nhiiu khia cgnh. Nd bao gdm 
nghia vy cua lugt su khdng dupe tiet Id 
thdng tin trong qud trinh trao ddi vdi thdn 
chd, quyen cua khdch hdng trong viec ngan 
chan ludt su tiet Id thdng tin vd quyen cua 
khdch hang trong viec khdng tiet Id thdng 
tin; nghia vu vd quyen dupe bieu hien trong 
sy mien tru tuong img tu su bat budc phap 
ly .̂ Cd the ndi, dae quyen ludt su - khdch 
hang la nguyen tac cdng ly co ban, chu 
khdng don thuan Id nguyen tac bang chimg; 
la trung tdm cua viec thyc thi he thdng phdp 
lugt mpt each dung ddn qua viec cho phep 
khdch hdng cd the trao ddi thang thdn vd 
bdo mat vdi ludt su eua minh .̂ Dgc quyen 
luat su - khdch hdng ed muc dich Id bdo ve 
mdi quan he tin mat giua ludt su va khdch 
hdng. Lpi ich lam co sd cho viec bdo ve 

^ David Unterhalter, Legal Professional Privilege: A 
Rule of Evidence or a Procedural Right ̂ , South 
A&ican Journal on Human Rights 2, sd 3 nam 1986, 
tr.314. 

'' H. L. Ho, Legal Professional Privilege and the 
Integrity of Legal Representation, Legal Ethics9, sd 
2nam 2006, tr. 171. 
^ H. L. Ho, Legal Professional Privilege and the 
Integrity of Legal Representation", tldd, tr. 172. 
' Law Society Alberta, Solicitor-Client Privilege and 
Demands for Disclosure, https://www.lawsociety. 
ab.ca/resource-centre/key-resources/ethics-and-profe 
ssionalism/solicitor-client-privilege-and-demands-fo 
r-disclosure/, truy cap ngay 11/8/2019. 
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thdng tin gifia ludt su vd khdch hang Id Ipi 
ich cua mpi cdng dan tiip can sy tu vin 
phap lugt mpt cdch todn dien vd nhanh 
chdng. Neu rapt ca nhan khdng thi trao ddi 
vdi lugt su cua minh tren co sd nhdn thuc 
rdng, nhung gi minh ndi, hay nhiing tdi lieu 
minh cung cdp se khdng dupe tilt Id, thi rat 
khd neu khdng ndi Id khdng the, khien cho 
cd nhdn dd cd dupe sy tu van phdp ly mdt 
cdch hieu qua'**. Thdng tin giiia ludt su -
khdch hdng, dac biet Id trong cdc vu an hinh 
sy, rdt cd the cd nhiing thdng tin ve tdi 
phgm trong qud khu cua khdch hdng. Do do, 
dac quyen it nhdt phdi dupe dp dung ddi vdi 
nhiing thdng tin md ngudi bi bupc tpi cung 
cdp cho ludt su cda minh lien quan den tpi 
pham da hodn thdnh". Ngodi ra, pham vi 
dae quyen cd the dupe xdc dinh rdng hon 
nhu thdng tin do ngudi than eua ngudi bi 
budc tpi cung cdp cho khdng chi ludt su md 
edn thu ky eua ludt su. Do vay, cho tdi thdi 
diem hien tai, van de dang dupe quan tam 
khdng cdn Id lieu dgc quyen ludt su - khdch 
hang cd nen tdn tgi hay khdng, md cu the 
cdu hdi ddt ra Id dac quyen ndy nen tdn tgi 
nhu the ndo'^. 

Nhin chung, ludt cdc quoc gia tren the 
gidi deu quy dinh ngoai le ddi vdi ddc 
quyen ludt su - khdch hdng bi gidi hgn ddi 
vdi viec dy dinh thyc hien tpi pham. Ludt su 
khdng dupe miin tru trong trudng hop tu 

'" McMillan, Law Note - Solicitor-Client and 
Litigation Privilege Distinguished, https://mcmillan. 
ca/Law-Note—Sohcitor-client-and-Litigation-Privile 
ge-Distinguished, truy cap ngay 11/8/2019. 
" Eric D McArthur, The Search and Seizure of 
Privileged Attorney-Client Communications, The 
University of Chicago Law Review 72, sd 729 nam 
2005, tr. 28. 
'^ Geoffrey C. Hazard, An Historical Perspective on 
the Attorney-Client Privilege, California Law 
Review 66, sd 5 nam 1978, tr. 1061. 

vdn cho khdch hdng cua minh thyc hien tdi 
pham. Cd hai ly do ehinh dl ddc quySn ludt 
su - khdch hdng bi tu chdi ddi vdi thdng tin 
cho thay khdch hang cd y dinh pham tpi 
hogc Ida ddo. Ly do thu nhdt Id tir phia vi tri 
cua khach hang. Vi khdch hdng nhdn thiic 
dupe y dinh ve hdnh vi khdng hpp phdp cua 
minh, ngudi nay khdng cd quyen cd ky 
vpng chinh ddng ring nhiing thdng tin trao 
ddi dd se dupe bdo ve. Mue dich cua dae 
quyen ludt su - khach hang la chi bdo ve 
thdng tin hpp phdp. Ly do thu hai Id tu phia 
vi tri cua ludt su. Ludt su cd quyen dua ra 
nhiing bdng chung, thdng tin chdng Igi 
khdch hang neu sau khi tu van biet dupe 
rdng khdch hdng da tim kiem sy tu vdn eua 
minh cho muc dich lua dao hogc phgm tpi. 
Vd neu khdch hdng tham vdn ludt su vdi 
muc dich phi phap thi nhung thdng tin trao 
ddi giua hp khdng phdi Id trong mdi quan he 
giira lugt su va khdch hang ciing nhu khdng 
thudc pham vi bao mat nghe nghiep'^. 

5. Kinh nghiem cua mdt so quoc gia 
5.1. Hoa Ky 
Dac quyen luat su - khdch hang cd the 

dupe coi Id mdt trong nhung uu tien hdng 
dau cua ludt su. Ddc quyen bdo ve thdng tm 
bi mat giua khach hdng va ludt su dupe thyc 
hien cho muc dich cung cdp hd tro phdp ly, 
va de khuyen khich viec trao ddi thdng tin 
ddy du, thang thdn; tu dd, thuc day lpi ich 
cdng cpng rdng hon trong viec tudn thu ludt 
phdp va thuc hdnh cdng ly'''. Ddc quyen luat 
su - khdch hang bao ve cd nhung thdng tin 
ve tdi phgm trong qud khu cua khdch hang 
vd se bi logi bd trong trudng hpp nhung 

'̂  Hazard, An Historical Perspective on the Attorney-
Client Privilege, tr. 1063. 
'•̂  An le United States v. Zolin, 491 U.S. at 562, 109 
S.Ct. 2619. 
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thdng tin trao ddi giira ludt su vd khdch 
hang la nham muc dich thuc hien tdi phgm 
trong tuong lai'^ 

5.2. Cong hoa Lien bang Buc 
Dilu 139 Bd lugt Hinh sy Cdng hod 

Lien bang Diic quy dinh ludt su chi td giac 
tpi phgm sdp xdy ra hogc dang xdy ra ma 
edn cd the ngdn chan dupe md ludt su dupe 
biet trong khi hdnh nghi, niu do Id thdng tin 
lien quan den tdi giet ngudi, giet ngudi hdng 
logt, tdi phgm chien tranh, bat cdc tdng tien, 
giii con tin hogc mdt sd tpi Ii§n quan din 
khiing bd'*. 

5.3. Trung Qude 

Dilu 38 Ludt Ludt su aOOS''̂  eua Trung 
Qude quy dinh ludt su giu kin bi mat eua 
Nha nude vd bi mat thuang mai md minh 
biet dupe trong qud trinh hdnh nghe ludt su 
vd khdng tiet Id ndi dung vu viec cua cac 
ben lien quan. Lugt su se giii bi mat nhirng 
thdng tin md minh biet trong sudt qud trinh 
hdnh nghe phdp ly ma khach hang hodc 
ngudi khdc khdng mudn ngudi khdc biet, 
ngoai trir sy that va thdng tin ve tpi pham 
md khdch hang hodc ngudi khdc chudn bi 
thyc hien hodc dang thyc hien gdy nguy 
hilm cho Nha nude hogc an toan xa hdi 
hodc gay nguy hiem nghiem trpng den sy an 
toan hodc an ninh cd nhdn cua ngudi khdc 
hodc ddi vdi tdi sdn. 

'̂ American Bar Association, How to Lose Attorney-
Client Privilege. https://wvAv.americanbar.org/ 
groups/litigation/committees/business-torts-unfair-co 
mpetition/practice/2017/how-to-lose-attomey-client-
privilege/, truy cap ngay 15/8/2019. 
'* Bp li4t Hmh sv Cpng hoa lien bang Due, xem: 
https://wvAv.gesetze-im-intemet.de/englisch_stgb/, 
truy cap ngSy 12/8/2019. 
" Luat Lugt su nam 2008 ciia Trung Quoc, xem: 
http ://'vAvw.npc.gov. cn/englishnpc/Law/2009-02/20/ 
content_1471604.htm, truy cap ngay 19/8/2019. 

5.4.NhgtBdn 
Mae du Nhat Bdn khdng cd hpc thuyet 

ve dgc quyin nghe nghiep phdp ly gidng 
nhu dae quyin lugt su - khdch hang, nhung 
nude ndy thua nhdn ddc quyin bdo mat 
thdng tin giua lugt su vd khach hdng (Lugt 
Ludt su vd Quy tdc dao due nghe nghiep). 
Bdo mat thdng tin khach hdng Id quyin vd 
nghia vy co ban cua ludt su. Viec bdo mat Id 
cdn thiet de lugt su dap ling cdc nghia vu 
duoc uy thdc cho minh tu phia khdch hang. 
NghTa vu vd quyen bdo mat cua ludt su 
dupe quy dinh trong Ludt Ludt su ndm 
1949. Dilu 23 quy dinh rdng, mdt ludt su 
hogc mdt ngudi da timg Id ludt su se ed 
quyen vd nghia vu duy tri tinh bao mat eua 
bat ky thdng tin nao md minh ed the biet 
dupe trong qua trinh thyc hien nhiem vu ciia 
minh. Theo do, quyen tu chdi tiet Id thdng 
tin cua luat su la he qua cua nghia vu bao 
mat. Ludt su cd quyen td chdi cdc lenh cua 
tda dn yeu cdu tiet Id thdng tin khdch hang 
cua minh hoac cdc lenh nham thu giu cdc tdi 
lieu trong sy kiem sodt eua luat su. 

NghTa vu bdo mat cua ludt su chi cd the 
cham diit trong cdc tinh hudng: Khi khdch 
hang cho phep ludt su tiet Id thdng tin bi 
mat; khi khach hdng ro rang cd y dinh 
pham tdi vd cd khd ndng cao khdch hang se 
thyc hien y dinh nay; hodc khi ludt su phdi 
ddi mat cdc cdo budc lien quan den vdn de 
md viec tiet Id thdng tin Id can thiit dl bao 
ve luat su khdi cdc khieu ngi hodc bdi 
thudng'^ 

6. M6t so de xuat cho Vift Nam 

'* DLA Diper, Legal Professional Privilege in 
Japan, https://www.dlapiperintelligence.com/Iegalpr 
ivilege/insight/?c=JP, truy cap ngay 19/8/2019. 

82 

https://wvAv.americanbar.org/
https://wvAv.gesetze-im-intemet.de/englisch_stgb/
https://www.dlapiperintelligence.com/Iegalpr


BAC QUYJN LUAT su"... 

Viet Nam hien khdng thira nhan pham 
tru ddc quyin lugt su - khdch bang, tuy 
nhien, nghia vy bao mat thdng tin khach 
hang da dupe phdp ludt Vi^t Nam thira nhdn 
tii lau, cy thi ngay tu Phap lenh Td chuc 
ludt su ndm 1987 da quy dinh nghia vu: 
"Khdng dugc tiit Id nhirng bi mat md minh 
biit dugc trong khi lam nhiem vu giup da 
phdp ly"cua lugt su (Diiu 18). Din Ludt 
Lugt su ndm 2006 vd 2012, nghia vu ndy 
dugc quy dinh cu the trong Diiu 25: 

1. Ludt su khdng dugc tiet Id thdng tin 
vi vu, viec, ve khdch hdng md minh Met 
dugc trong khi hdnh nghe, trie trudng hpp 
dugc khdch hdng ddngy bang vdn bdn hogc 
phdp ludt cd quy dinh khdc. 

2. Ludt su khong dugc su dung thong 
tin ve vu, viec, ve khdch hdng md minh biet 
dugc trong khi hdnh nghi vdo muc dich 
xdm phgm Igi ich cda Nhd nude, Igi ich 
cdng cdng, quyin, Igi ich hgp phdp ciia ca 
quan, td chicc, ed nhdn. 

3. Td chicc hdnh nghe lugt su cd trdch 
nhiem bdo ddm cae nhdn viin trong td chuc 
hanh nghe khdng tiet Id thdng tin ve vu, 
viec, vi khdch hdng eua minh. 

Bp ludt Hinh sy ndm 1999 ed dilu 
khodn quy dinh ve trach nhiem td gidc tdi 
phgm cua cdng ddn, vd tgi thdi diem ndy, 
Bd ludt Hinh sy ehi miin trd trach nhiem 
ddi vdi dng, ba, cha, me, con, chau, anh chi 
em rudt, vp hogc chdng cua ngudi pham tpi, 
ma khdng quy dinh mien trir trdch nhiem 
ddi vdi lugt su, ngudi bao chiia trong viec 
khdng td gidc tpi pham ciia khdch hdng cua 
minh. Trong Idn sda ddi gan ddy nhdt cua 
Bp lugt Hinh sy vdo nam 2017, tai Dieu 19 
da bd sung them trudng hpp ngudi bao chua 
la ddi tupng dupe miin trd trdch nhiem 

khdng td gidc tdi phgm ddi vdi khdch hang 
eua minh: 

Ngudi ndo biit rd tdi phgm dang dugc 
chudn bi, dang dugc thuc hien hodc da 
dugc th^cc hien md khdng td gidc, thi phdi 
chiu trdch nhiem hinh su ve tpi khdng td 
gidc tpi phgm quy dinh tgi Diiu 390 cua Bp 
ludt ndy... Ngudi khdng td gidc Id ngudi 
bdo chica khdng phdi chiu trdch nhiem hinh 
su theo quy dinh tgi khodn 1 Dieu ndy, trie 
trudng hgp khdng td gidc cdc tpi quy dinh 
tgi Chuang XIU cua Bp ludt ndy hogc tdi 
khdc Id tdi phgm dgc biit nghiem trpng do 
ehinh nguai md minh bdo chica dang chudn 
bi, dang thuc hien hogc da thue hiin md 
ngudi bdo chira biit ro khi thuc hien vi$c 
bdo chica. 

Cd the ndi viec sua ddi, bd sung Ian nay 
trong Bd ludt Hinh sy ndm 2015 so vdi Bp 
ludt Hinh sy nam 1999 la mpt diem tich cyc 
cho thay phdn ndo sy nhin nhan cua Nhd 
nude ddi vdi dae thu nghe nghiep cua ludt 
su vd mong mudn cua nha lam lugt nham 
tgo dieu kien tdt ban cho ludt su thyc hien 
chdc ndng nghi nghigp cua minh. Tuy 
nhien, npi dung sua ddi ndy da gdy tranh edi 
d khia canh pham vi nghia vu td gidc cua 
ngudi bao chiia. 

Cd hai vdn de cdn luu y ddi vdi quy 
dinh lien quan den trdch nhiem td gidc tdi 
pham ciia ludt su ddi vdi khdch hdng: Thic 
nhdt Id, trdch nhiem td gidc ddi vdi trudng 
hpp tpi phgm dd hodn thdnh; thu hai la, ddi 
vdi pham vi cdc tdi md theo do ludt su cd 
trdch nhiem td gidc tpi phgm. 

Neu so sdnh vdi kinh nghiem lap phdp 
mpt sd cdc quoc gia, cd the thay, quy dinh 
cua Viet Nam vua rdng vira hep. Cy the, Bd 
lugt Hinh sy ndm 2015 (sua ddi, bd sung 
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nam 2017) quy dinh ludt su phdi td gidc ddi 
vdi ea nhiing trudng hpp hdnh vi phgm tpi 
da dupe thyc hien. Ly le dupe dua ra cd thi 
la ve nguyen tac ngudi bdo chiia cd nghTa 
vu binh dang nhu mpi cdng dan khdc trong 
viec td gidc tpi phgm'^. Tuy nhien, ly le nay 
da bd qua yeu td dae thu cua nghe nghiep 
ludt su va cd phdn xem nhe quyen dupe bao 
chiia cua ngudi bi bupc tpi. Dae biet, trong 
trudng hpp khdch hang tham van vdi lugt su 
ve vu viec hien tai cua minh md cdc thdng 
tin trong qua khir Id cdn thiet de ddm bdo sy 
hieu qud trong viec tu van va dgi dien phdp 
ly cho khdch hdng. Bdi quy dinh viec ludt 
su phdi cung cdp nhiing thdng tin ve hdnh vi 
pham tdi trong qud khu cda thdn ehu se cdn 
trd viec cung cdp thdng tin trung thyc vd 
hodn chinh ve vu, viec ma khach hang dang 
tham vdn vdi ludt su. Vdi nhiing thdng tin 
khdng ddy du thi viec tu van, dgi dien, bdo 
chua cho khdch hdng trong vu dn se khdng 
the dam bdo chdt lupng. Kinh nghiem eua 
cae quoc gia tren the gidi cung cho thdy dae 
quyen ludt su - khdch hdng cho phep bdo ve 
cac thdng tin ve tpi phgm da hodn thdnh 
trong qud khu. 

Theo quy dinh cua phdp ludt Viet Nam 
hien hanh, luat su khdng cd trdch nhiem td 
gidc ddi vdi tdi phgm dang dupe chudn bi, 
dang dupe thyc hien neu nhiing tpi phgm do 
khdng thupc cdc tdi quy dinh tgi Chuang 
XIII hogc tdi ddc biet nghiem trpng. Tuy 
nhien, cd the thdy, viec ngdn chan tdi pham 
Id cdn thiet ngay cd khi tdi pham dd khdng 
xam pham an ninh quoc gia hay chua den 

'^ Hoang Thuy, Ludt su phdi to gidc khi "biet ro" 
thdn chu phgm tpi ddc bi?t nghiem trpng, 
https://vnexpress.net/phap-luat/luat-su-phai-to-giac-
khi-biet-ro-than-chu-pham-toi-dac-biet-nghiem-trong 
-3602289.html, truy cap ngay 20/8/2019. 

mue dae biet nghiem trpng. Cu thi nhu: Tdi 
bde td; Tpi xui giuc hoac giup ngudi khdc 
ty sat; Tdi hanh ha ngudi khac; Tdi dam d 
ddi vdi ngudi dudi 16 tudi; Tdi su dung 
ngudi dudi 16 tudi vdo mue dich khieu 
ddm; Tdi bat, giu hodc giam ngudi trdi phdp 
ludt; Tdi lam Idy lan dich benh truyin nhilm 
nguy hilm cho ngudi... la cac tdi khdng 
thudc phgm vi td gidc tdi pham eua ngudi 
bdo ehua theo quy dinh hien hdnh cua Bp 
luat Hmh su. Trong khi dd, cac qude gia 
nhu My, Nhat Bdn, Trung Qude cho phep 
lugt su dupe giai phdng khdi nghTa vu bdo 
mat ddi vdi thdng tin khdch hdng khi biet rd 
khach hdng chudn bi hodc dang tiln hdnh 
phgm tdi, ma khdng gidi hgn nhdm hay logi 
tdi pham nao. Dieu ndy Id phu hpp bdi khi 
cd the ngan chan hdnh vi phgm tpi tlu du la 
bat ky hdnh vi ndo, khi da xdm phgm den 
ede quan he xa hdi d miic dp hinh sy thi 
viec ngdn chan deu can thiet. 

Nhin vao kinh nghiem lap phdp cua cdc 
qude gia tren the gidi cd the thdy khdng mdt 
quoc gia nao mien trir hodn toan trdch 
nhiem cua luat su vd trong cdc quy dinh cua 
cdc qude gia, nhin chung ed mdt sd diem 
tuong ddng khi nhin nhan van de mien tdt 
trdch nhiem ddi vdi ngudi bdo chiia. Dd la, 
thu nhdt, ngudi bdo chiia khdng cd trdch 
nhiem cung cdp thdng tin ddi vdi tpi pham 
da hoan thdnh trong qud khu eua khach 
hang; thu hai, ngudi bdo chira khdng cd 
ydch nhiem bdo mat ddi vdi nhung thdng 
tin lien quan den viec mdt tpi pham dang 
hoac se thyc hien, bdt ke dd la tdi pham gi. 
Do vay, Viet Nam edn tham khdo kinh 
nghiem quoc te ddi vdi van de nay dl co 
nhung siia ddi phu hpp nhdm dam bdo su dn 
dinh cua cdc quan he xd hdi, cung nhu dam 
bdo quyin chinh ddng cua cdc ehu thi trong 
qud trinh td tung hinh sy. 
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