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T6m tat: Hiin nay, gidi khoa hgc ph^ ly, chink tri dang t^ trung nghien cuu 
nhdm xdy dung cdc vdn kien cua Dgi hgi dgi biiu todn qudc Idn thu XIII cua Bang, 
trong do, noi Hn Id vdn di to chuc vd thuc hi^n quyin li/rc nhd nuoc a Viet Nam. Den 
nay, trong qud trinh thvrc hiin Nghi quyit Dgi hpi Idn thu XII cua Ddng vd Hien phdp 
nam 2013, viec to chuc va thuc hien quyin lire nhd nuoc o Viet Nam da co nhimg 
chuyin biin theo huong tich cue, song ciing hoc 16 nhiiu vdn de cdn lam ro thim vd 
hoan thien. Ngi dung bdi viet di sdu phan tich, danh gid vi vdn di nay nham dong gop 
cho vi0c xdy dung cdc vdn kien Dgi hgi Idn thu XIII cua Ddng. 

Abstract: For now, legal and political scholars are pouring themselves into 
research for devising instruments of the thirteenth National Party Congress, inter alia, 
arises an issue related to the organization and exercise of state powers in Viet Nam. 
Hitherto, through the implementation of the Resolutions of the twelfth National Party 
Congress and the Constitution of 2013, albeit positive developments, the organization 
and exercise of state powers has also shown issues in need of further clarification and 
improvement. The article delves into the analysis and assessment of such issues with a 
view to contribute to devising instruments of the thirteenth National Party Congress. 

1. Dat vin di 
Ngay nay, khi nghien ciiu ve eo cau xa 

hgi, cac nhd khoa hgc vd chinh tri d nude ta 
da nhan thiie dugc rang, xd hgi nao ciing 
dugc CO ciu bdi 3 b6 phan nhu ba chan 
kiing ma ngudi ta vdn ggi la tam gide phdt 
triin, bao gim: Kinh te, Nha nude vd khu 
vuc phi nha nude (khu vuc xd hgi theo 
nghia hep). Theo do, trong mgt xa hgi hien 
dai van minh va dan chii thi: (i) The che 
kinh ti phai la kinh ti thi hudng; (ii) Nhd 
nude phai dugc t6 chiic vd van hanh theo 
cac nguyen tic phap quyen (nhd nude phdp 
quyin) va (iii) Khu vuc xa hgi phdi dugc 
thua nhdn, bao ve vdi vai tro tich cue cua 
chiing la khu vuc xd hgi dan sir. 

' PGS.TS., Vi?n Nha nuac va Phap luat, Vien Han 
lam Khoa hoc xa hpi Vi6t Nam. 

Tuy nhien, qua lang kinh ciia xa hgi 
Viet Nam, tam gjac phdt trien nay dd bi 
khiic xa va it nhiiu cd su thay ddi so vdi 
nhan thiic vi cac gid tri chung va pho quat 
ciia nhan loai. Theo do, kinh te thi truong 
dugc dinh hinh Id kinh te thi trudng dinh 
hudng xd hgi chu nghTa; nha nude phdp 
quyin chu yiu thudng dugc hieu la bp mdy 
nha nude xa bdi chii nghia cua dan, do dan 
va vi dan; xa bdi dan su dugc dat ten la xa 
hgi ddn chu... 

Tii nin tdng kmh ti xa hpi vd tu tudng 
tren day va de hien thuc hoa dudng loi do 
cua Ddng Cong san, gidi hgc thudt va hoach 
dinh chinh sach d Viet Nam cung nghiSn 
ciiu nhiiu va dat dugc khong it nhiing nhan 
thiic ly ludn, thi hien cai chung ciia nhan 
loai vd cai rieng cua chinh thi Cong hoa xd 
hpi chii nghTa Viet Nam da va dang dugc 
thuc hien trong ddi song kinh te, xa bdi. 
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chinh tri ciia dit nude. Tuy nhien, theo tac 
gid, xuit phat tii quan niem truyin thdng va 
lich sir, dae biet khi qud nhin manh cai 
rieng cua Vi?t Nam trong mdi quan he vdi 
cai chung cua nhdn loai, ddng thdi, do 
"nhdn thiic Id mgt qud trinh" nen thyc tien 
dd dat ra mgt so vdn de it nhieu con cd su 
khdc biet so vdi "mau so chung ciia nhdn 
loai", ciing nhu nhiing vdn de ehua ro va 
con tranh luan chua co h6i kSt. 

2. Thi che chinh tri trong che dp 
phdp quyen Viet Nam 

Nha nude phdp quyin la mgt ITnh vuc 
ma khoa hgc chmh tri va phdp ly dd quan 
tam nghien ciiu tit lau va da dugc ghi nhan 
Idn ddu tien trong HiSn phap nam 1992 (sua 
ddi, bd sung nam 2001). Tuy nhien, vao thdi 
ky do, nhan thiic ve nha nude phdp quyin 
cdn so khai, dan gidn vd tham chi eo lech 
lac. Khi dd, ngudi ta hieu nha nude phdp 
quyen la mgt kieu hay hinh thiic nha nude; 
nhd nude phdp quyen ddng nghTa vdi phap 
tri (tuan thu phap luat); nha nude phap 
quyen la Nha nude cd nhieu lu^t (cang 
nhieu ludt cdng tot); nha nude phdp quyen 
la mgt Nha nude hi6n thuc vdi m6t bg mdy 
nhd nude cy the... 

Sau thdi gian dai nghi§n ciiu vd nhdn 
thiic, ngay nay, chiing ta hieu: 

- Nha nude phdp quyen khong phai la 
mpt hinh thiic nha nude va cimg kh6ng phdi 
la mpt Nha nude hien thuc hay bg may nhd 
nude. Nd Id phuong thiic to chiic quyen luc 
nha nude gdn liin, dat trong tuong quan vdi 
phdp luat, sir thugng ton phdp ludt. No Id 
mgt t|ip hgp nhung yeu to, nguyen tdc. 

- Nha nude phdp quyen la hien tugng co 
tinh phd qudt. Tuy nhien, khong cd md hinh 
nha nude p h ^ quyen chung cho mgi quoc 
gia. Tat ca cdc Nhd nude dugc xay dung, td 
chde theo hudng nha nude phdp quyin hoac 

dugc ggi la nhd nude phdp quyen d ddu tren 
the gidi ciing deu eo nhung net rieng, khong 
hoan todn gidng nhau. 

- Nhd nude phap quyen ciing khong vi 
muc tieu ban hanh nhieu ludt vd cung khong 
chi yeu cdu tuan thu phdp luat. Vugt qua 
nguyen tdc "phdp che xa hgi chu nghia", 
nha nude phdp quyen dat ra yeu cau vi tinh 
chinh dang vd hgp hien ciia Nhd nude va 
phdp luat. 

Co nhung cdch tiip cdn khac nhau di 
den nhung khdi qudt khong giong nhau vS 
ban chdt cua nha nude phap quyen nhu: 

- Nhd nude phdp quyen Id Nha nude 
trong dd, quan h? giiia Nhd nude vd cong 
dan Id quan he binh dang qua lai vi quyen 
vd nghia vuphdp ly; 

- Nha nude phdp quyen Id Nha nude 
nhdn quyin; 

- Nha nude phdp quyen la Nha nude 
ddn chu; 

'- Nha nude phdp quyen la Nha nude 
quyen luc bi hgn chi vd gidm sdt; 

- Nha nude phdp quyin Id Nhd nude 
phdp tri; 

- Nha nude phap quyen la Nhd nude 
hgp hien. 

Tuy nhien, tren co sd nhung yeu cau 
hay dac trung pho bien ve nha nude phdp 
quyen, xem xet dudi boi canh cua che do 
chinh tri Vi?t Nam, chiing ta da dat dugc 
nhan thiic khd thdng nhat ve dac trung ciia 
che do nha nude phdp quyen d Viet Nam 
nhu sau: 

- Nhd nude phdp quyen Viet Nam dat 
dudi su Idnh dao cua Dang Cong san Vi?t 
Nam; 

- Nha nude phap quyen la Nha nude 
ddn chu va bdo dam thuc thi dan chu; 
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- Quyen eon ngudi, quyin cong dan 
dugc ton trgng vd bdo dam thirc hien; 

- Quyen luc nha nude bi gidi han va 
kiem sodt; 

- Su ngu tri ciia phap luat trong ddi 
song Nha nude vd xd hgi; 

- Nhd nude gan bd mat thiit vdi xd hpi 
dan su (nay dugc ggi la xa hgi dan chii); 

- Nha nude thuc hien nghiem chinh cac 
cam ket qudc te. 

Tuy nhien, nhin dudi goc do xh chiic 
thuc hien quyen luc nhd nude, co mpt sd 
van de dat ra nhu sau: 

Thie nhdt, su lanh dgo ciia Ddng 
O day, eo mpt vdn de khdc biet Idn nhat 

trong ddc trung cua trat ty nha nude phap 
quyen Viet Nam la dat dudi su Idnh dao cua 
Dang Cong san dugc ghi nhan trong Hien 
phap. Dudi dnh sdng cua nha nude phap 
quyen va khoa hgc, vdn de nay ddng ban 
nhu sau: 

Mpt Id, do cde quy dinh cua Hien phdp 
cdn dugc cu the bang luat de de be thuc 
hien. Vi vay, thuc hien Dieu 4 Hien phap 
can dugc cu the hod bang mot dao ludt ve su 
lanh dao cua Dang Cong san Viet Nam 
(khong phai Id ludt ve cac dang phai chinh 
tri nhu d cdc quoc gia phuong Tay). Lam 
viec nay la can thiet de: (i) Tao quy trinh va 
nen tang phdp ly vixng chac cho sy lanh dao 
ciia Dang theo phap luat (nhu Dieu 4 Hiin 
phdp da khing dinh); (ii) Tao co sd phap ly 
cho tinh hgp hien cua su lanh dao va ciing 
Id di ngan ngira nguy eo Dang bao bien, 
lam thay viec cua Nha nude va xa hgi. 

Hai la, co mgt luat ve su lanh dao ciia 
Dang se la co hgi tot de chuyen dieh cac 
dudng l6i chinh sach, nghi quyet ciia Ddng 
thdnh phdp ludt ma trong nhd nude phdp 
quyin, phdp luat la cdng cu eo tinh cudng 

che chung va bit buoc vdi mpi thanh viSn 
ton tai trong xa hgi. 

Tuy nhien, day la vdn de da dugc dat ra, 
song y kien, quan diem eon khdc nhau nhieu 
ma nguyen nhdn cua no, theo tdc gia la do 
ehua cd su thdng nhdt nhdn thiic ve gid tri 
cua nha nude phdp quyen. 

Thu hai, ddn chu vd quyen con nguoi 
Trong vin di ddn chu va quyen eon 

ngudi, hien nay co mgt khoang each trong 
quan niSm v§ ddn chu va quyen con ngudi d 
nude ta, nhung thieu nhung ly giai thuyet 
phuc cho viec bao dam ddn chu va quyen 
con ngudi trong nha nude phdp quyen Viet 
Nam. Chang ban, dan chu xet ve hinh thiic 
ciing nhu ly luan, Viet Nam khSng co 
khoang cdch Idn so vdi the gidi. Nhung theo 
quan niem chung, ddn chu dugc hieu la 
khong CO su lanh dao, dinh hudng, ngudi 
dan tu quyet dinh cdc van de eiia minh, 
trong khi d nude ta, dan chu Id dan chii dudi 
sy lanh dao cua Dang. Ngudi dan Viet Nam 
khong dugc phiic quyet Hien phdp va it co 
tac dgng thuc te vao viec hoach dinh chinh 
sdeh vd phap luat. Mac du, Hien phap nam 
2013 ghi kha ro ve quyen tham quyet cua 
ngudi dan. 

Tuy nhien, trong lap phap va hoach 
dinh chinh sdeh, ban hdnh phap ludt, nhieu 
yeu to doi ngoai va doi ngi thudng gay tac 
dgng, anh hudng den hoat dgng lap phap 
eiia Nhd nude md trude het la sy liing doan 
ciia cac ca nhdn, to chiic can thiep vdo boat 
dong lap phdp cua Nha nude. Bang each do, 
no tao ra mdi quan he lech lac va khong 
trong sang giiia Nha nude va xa hgi, giiia 
Nha nude vd doanh nghiep. Theo do, chinh 
sach va phap ludt se dugc tao ra de phuc vu 
Igi ich khong cdng bang vd chinh dang cho 
nhom lung doan. Day mdi la dang tham 
nhiing dang sg vd ed hau qua to Idn va lau 
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ddi vi chiing dugc "phdp ludt hod". Nhu the, 
nhom nay se vugt len eon da sd se bi bo lai 
phia sau. Diiu nay di ngugc lai vdi tu tudng 
ve Nha nude kiin tao phat triin. Day la hien 
tugng dugc ggi Id "thau torn Nhd nude". 

Gia thiit la d Viet Nam co tinh trang 
ndy thi di khic phuc trude hit cdn ddn chii, 
cdng khai va minh bach hod quy trinh chinh 
sdeh va quy trinh lam lu|it ciing nhu cdc 
hoat ddng phan tich chinh sach, gdp y dy 
thdo van bdn phdp ludt, ddnh gid tac dgng 
kinh te, xd hgi cua mgt vdn ban phap luat -
nhiing van de ma hien nay dang dugc thye 
hien nhung chat lugng chua cao. 

Van de quyen con ngudi, quyen eong 
dan xet vdi cdc quy dinh trong Hien phap, 
ve hinh thiic chiing ta cung khong cd nhieu 
khac bi$t so vdi cdc quy dinh ve quyen eon 
ngudi d cdc nude cung nhu so vdi ludt nhan 
quyen qudc te. Tuy nhien, each hieu ve ngi 
ham cac quyen do khdng giSng nhau. Chang 
ban, quyen binh dang giiia cac chii the 
thupc cdc thdnh phan kinh te trong nen kinh 
ti d nhiiu nude dugc thye hien khdng co uu 
tien ndo, trong khi d nude ta, chu the thupc 
thdnh phin kinh ti ngoai kinh te nha nude 
khd CO thi binh ding trong thye te vdi cac 
chii thi thupc thdnh phin kinh tS nhd nude. 
Hay, tu do bdo chi d cac nude bao gom ca 
bao chi tu nhan... 

v in di ddng bdn la co che ddm bao 
thuc hien quyen con ngudi vd tu duy ling xu 
cua Nhd nude theo phuong thiic tiip can 
dua trSn quyen cdn nhieu van dS "quan 
ngai". Hiin phap ghi nhan quyin, nhung 
nhiiu dao luat va van bdn dudi luat chua tao 
eo chi ciing Hi6n phap de trien khai tren 
thye tiln, neu ehua noi Id can trd. Trong 
khi, gidi ban quySn con ngudi ai ciing biet 
Id diiu cin thiet (Dieu 14 Hiin phdp), song 
nd phdi dugc thye hidn theo nguySn tac vd 
trinh ty ciia no. 

Thii ba, quan hi giiia Nhd nude voi cdc 
to chuc xa hgi 

Trong quan he ndy, vai trd cua cdc to 
chiic xd hgi la hgp tdc vdi Nha nude. Vai 
tro ndy khdc vdi cdc to chiic xa hgi nhieu 
nude thudng dugc ggi la cac to chuc ciia xa 
hgi dan su la doi trgng vdi Nha nude, bdo 
ddm su can bang trong viec su dung quyen 
lye nhd nude so vdi yeu cdu cua ngudi dan. 
Can phai nhin nhan rang, neu de cac to chiic 
xa hgi trong quan he vdi nha nude phdp 
quyen chi la "hgp tac" nhu thye te hien nay 
thi khdng may tdc dung, khdng cd khd nang 
anh hudng hoac tao siic ep cdn thiSt Idn doi 
voi Nhd nude de thiic day tinh phdp quySn 
trong boat ddng cua no. Mgt van de co tinh 
nguyen tac la nhd nude phap quyen ma 
khong nam trong anh hudng, gidm sdt ciia 
xa hgi thdng qua cac to ehiic xa hpi cua 
cong ddn thi khong bao gid tot dugc. Cac to 
chiic xd hgi cua cdng ddn chinh la ngudi dai 
dien ciia hp, thay mat hg thuc hien quyen 
lye nhan dan. 

Trong ddi hoi cua yeu cau vS on dinh 
chinh tri, khoa hgc phdp ly cung vdi khoa 
hgc chinh tri hien nay can xem xet, danh gia 
lai m6t each todn dien cdc td chuc xa hgi 
Viet Nam ve khd nang td chiic va boat dgng 
ciia nd, xdc dinh dugc cac tieu chi ciia t6 
chiic xa hgi Vi§t Nam hi$n dai, phu hgp vdi 
cdc yeu ciu xdy dung va hoan thien nha 
nude phdp quyen Viet Nam. Dieu quan 
trgng n6 Id td chiic hoat dgng thuc chat viia 
thoa man loi ich ciia cac thanh vien vd viia 
cd ehde nang bdo dam sy van hanh diing 
din cua nha nude phap quy8n. 

Hien nay, gidi chinh khach Viet Nam 
thudng ho len khdu hi?u "Nha nude kien tao 
phdt triin". Tuy nhien, dieu do se khong trd 
thdnh hien thuc cugc song neu "khu vuc thu 
ba" trong ca ciu xa hgi khdng dugc buy 
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ddng va tao diiu kien tdi da dh hg tham gia 
vdo qudn tri qudc gia. 

Thie tu, vdn di bdo hien 

Nhan thiic md da sd co dugc cho ring, 
"tai phdn Hien phdp la vuang mien cua nha 
nude phdp quyin". Day Id c6ng cu hiiu hieu 
nhdt hien nay de bao ve Hiin phdp - gde rl 
eiia nhd nude phdp quyen. Vi vin di nay. 
Dang ta da ghi nhan hai Ian trong nghi 
quyit Dai hgi X vd XI. Dang tiie la, din 
Dai hgi XII, van de nay hi lang quen (vd 
tren thye te, dieu ndy khdng dugc thye 
hi$n). Cung dang tiee la, trong qua trinh 
soan thao Hien phdp nam 2013, vin dh nay 
da dugc nghien cuu va co sy thong nhdt khd 
cao. Tuy nhien, den phiit chot, bao hien dd 
khdng chinh thiic dugc ghi nhdn trong Hien 
phap vd chi dugc quy dinh chung tai khoan 

2 Dieu 119. Cho den nay, tien trinh thuc 
hi$n van de nay trong Hien phap nam 2013 
van bo ngo. Theo tinh than ciia chu quyen 
nhdn dan va nha nude phap quyen, tac gid 
cho rang, Nha nude dang ng nhdn dan mgt 
thiet che/co che bao ve Hien phdp. 

3. T 6 chiirc vd thuc hifn quyin luc 
nha nude hien nay a Vi€t Nam 

Trong nhdn thuc ve nguyen tic to chiic 
quyin lye nhd nude d Viet Nam, nhan thiic 
ma chiing ta dat dugc la: 

- Quyen lye nha nude dugc to chuc 
thye hien dudi sy lanh dao cua Dang; 

- Quyin lye nha nude la thong nhdt, co 
sy phan cong, ph6i hgp, kiem sodt giiia cdc 
CO quan nha nude trong viec thye hien cac 
quyin lap phdp, hanh phap, tu phap (khoan 
3 Diiu 2 Hiin phdp); 

- Nhd nude dugc td chiic vd boat dgng 
theo Hiin phdp va phap luat, quan ly xa hgi 
bdng Hiin phap va phap luat, thuc hien 

nguyen tic tap trung ddn chii (khodn 1 Dieu 
8 Hi6n phap); 

- Quoc hpi Id CO quan d î bieu cao nhat 
ciia Nhdn dan, co quan quyen lye nhd nude 
cao nhat ciia nude Cdng hod xa hgi chu 
nghia Vi8t Nam (Biiu 69 Hiin phap); 

- Chu tich nude Id ngudi diing diu Nhd 
nude, thay mat nude Cong hod xa hgi chu 
nghTa Viet Nam ve ddi ngi vd doi ngoai 
(Dieu 86 Hien phap); 

- Chinh phii la co quan hanh chinh nha 
nude cao nhat ciia nude Cong boa xd h6i 
chu nghia Viet Nam, thuc hien quyen hdnh 
phdp, la CO quan chap hanh cua Qudc hgi. 
Chinh phii chiu trach nhiem trude Quoc hgi 
vd bao cao cong tdc trude Qudc hdi, Uy ban 
Thudng vu Quoc hgi, Chu tich nude (Diiu 
94 Hiin Phdp); 

- Toa an nhan ddn Id ca quan xet xu cua 
nude Cong hod xd hgi chu nghia Viet Nam, 
thuc hien quyen tu phap (khoan 1 Dieu 102 
Hien phap); 

- Dieu dang luu y la, chiing ta da co 
nhiing thay doi nhdn thiic ve ca cau bg mdy 
nhd nude, theo do, Hien phap dd ghi nhan 
nhiing co quan hien dinh ddc lap nhu: Kiim 
todn nhd nude va Uy ban biu cu qu6c gia. 

Co the noi, ve co bdn, nhiing nhan thiic 
ve nguyen tac to chiic va thuc hien quyin 
lye nhd nude ve co ban vdn duy tri nhiing 
nhan thiic truyen thong, Tuy nhien, cd mgt 
so nhan thiie co the coi la co hudng tiin bg, 
song ehua thuc sy ro nhu: 

- Phan cdng, phii hgp, kiem soat giiia 
cdc eo quan nhd nude trong cac boat dgng 
lap phap, hanh phap va tu phdp. 

- Cac nhdnh quyen lye dugc giao cy thi 
cho Qudc hgi, Chinh phu vd Toa an. Tuy 
nhien, sy phii hgp va ddc biet la kiim soat 
giiia cdc nhanh quyen lye qua thuc la din 
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nay, ve ca bdn van chua dugc nghien ciiu 
de 1dm rd. 

- Dugc coi la mgt nhdn thiic mdi, so 
khai, trong td chiic vd ho^t dgng ciia bg may 
nha nude theo tinh thin nhd nude phdp 
quyin thi hi|n trong khoan 2 Diiu 119 cua 
Hien phdp Id "Co chi bao ve Hien phdp do 
luat dinh". Tuy nhien, nhu dd trinh bdy, vi 
CO bdn, ddy vdn Id vdn de ca ve nhdn thiic 
cung nhu thuc tiln thi hdnh vdn con bd ngo. 

- Mgt nhdn thiic mdi ddng k§ phai ndi 
den la nhdn thiic ve trach nhiem vd nghTa vu 
eiia toan bg he thong nha nude trong vin di 
bdo ve quyen eon ngudi, dugc thi hien khd 
rd trong todn bd Chuong 2 cua Hiin phdp. 

Lien quan den nhdn thiic va thye tiln 
thi hdnh cdc nguyen tic t6 chiic va boat 
dgng ciia bg mdy nhd nude, xin co mgt so 
binh luan nhu sau: 

Thu nhdt, vdn de Ddng lanh dgo 
Cho den nay, cdc nghien ciiu van liing 

tiing, tham chi, co cd nham Idn vi hien 
tugng khi cho rang, vi|c nhat the hoa cdc 
chuc vu lanh dao Ddng va ngudi dung diu 
eo quan hanh chinh nha nude dang thi diem 
mgt sd dia phuong la khdng khac vdi thdng 
le d nhieu nude, ke cd cdc nude phdt trien. 
0 day, ngudi ta chua thay ddc diem cua bdu 
cur d Viet Nam khac vdi bau cii eac nude 
do. Vdn de Idn khdc Id ed cdn phdn dinh 
giiia lanh dao cua Dang va qudn ly ciia nha 
nude niia hay khong, khi ma mgt ngudi nam 
cd hai chiic vu diing ddu Dang va diing ddu 
chinh quyen, Uy ban nhdn dan? Ngodi ra, 
chiing ta dang liing tung trong viec kiem 
sodt quyen luc d6i vdi ngudi lanh dao cip 
uy Dang - ngudi ma trong nin chmh tri Viet 
Nam cd dnh hudng den to chuc va boat 
dgng cua Nhd nude trong boi canh tham 

nhung la quoc n^ , dang diln bien phiic tap, 
ehua bi day liii... 

Thu hai, thuc hien ddn chu trong qudn ly 
Hien nay, eo mgt khoang cdch trong 

quan niem ve ddn chu va quyen con ngudi d 
nude ta, nhung thieu nhiing ly giai thuyet 
phuc cho viec bdo ddm ddn chu va quyin 
con ngudi trong nha nude phdp quydn Viet 
Nam. Chang han, quan niem ve ddn chu 
dudi su lanh dao cua Dang hay each hiiu vi 
ngi hdm cac quyen con ngudi va quyen 
cong dan giua Viet Nam vd the gidi khdng 
giong nhau. Chang ban, quyen binh ding 
giiia eac chu the thu6e cdc thanh phin kinh 
te trong nen kinh te (nhu dd phan tich d 
phin 2). 

Thu ba, nguyen tdc to chuc thuc hien 
qttyin luc nhd nuac 

Nguyen tie tap trung ddn chii la nguyen 
tac truyen thong dd dugc dp dung d hiu hit 
eac quoc gia xd hgi chu nghTa truoc ddy. 
Tuy nhien, dudi anh sang ciia nha nude 
phdp quyen, van de dat ra la nd con gid tri 
hay khong, bdi le: 

- Den nay, sau nhieu thap ky dp dung, 
ngi dung phap ly cua no vdn khong dugc 
dinh hinh. Trong khi, nha nude phdp quyen 
yeu cdu phdi hanh xii theo luat. Nhd nude 
phap quyen khong tu duy theo kieu cap tren 
- cdp dudi, cao - thdp... ma la, eac co quan, 
td chiic lam diing chiic nang vd nhiem vu 
ciia minh theo luat dinh. 

- Bp mdy nha nude gom hS thong cac 
CO quan khdc nhau ma d dd, viec td chirc vd 
qudn ly ciing khdng giong nhau. Trong quan 
dpi, noi md "quan lenh nhu son", ngudi ta 
se boat dgng khac vdi dan chii nghi trudng, 
noi ma Chii tich Quoc hgi khong phai la cip 
tren cua Dai bieu Qudc hgi... 
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- Ve td cbire quyin luc nha nude, ngay 
nguyen tac to chiic quyen luc nha nude quy 
dinh tai khodn 3 Dieu 2 cua Hiin phap ciing 
khdng giing nhau. Diiu dd lien quan din 
van de to chuc quyen luc nhd nude theo 
nguyen tac nao cho hgp ly vd cdch to chuc 
thye tien cac co quan lap phap, hdnh phap, 
tu phdp vdi chiic nang vd tuong quan vdi 
nhau... Ci day, van de la tap quyen hay tan 
quyen? Tap trung hay phi tap trung? Cd 
kiem che, ddi trgng hay khong va the nao la 
gidm sat? 

Ban them ve gidm sat. Yeu cdu cua nhd 
nude phdp quyen Id minh bach hoa nhiem 
vu cua timg nhanh quyen lye vd tao ra co 
chd de chiing khong the Idn at Ian nhau. Vi 
vay, v in de Id, Qudc hgi "cao nhdt" lieu co 
phdi la cap tren eua hdnh phap va tu phdp? 
Mat khac, gidm sdt lieu cd the hieu Id nhdnh 
quyin luc ndy kiSm tra, xem xet, danh gia 
boat dgng cua nhdnh quyen lye kia hay 
khdng? Nha nude phdp quyen khdng chu 
truong nhu vay. Nhd nude phdp quyen dat 
khdi niem "giam sdt" theo tinh than "ty bao 
ve minh" thong qua ede quyen ma phap luat 
ghi nhdn. Chang ban: 

- Ch^ tich nude co quyen cong bo luat 
thi cung CO quy8n khdng cong bo ludt; 

- Qudc hgi co quyin thong qua du ludt 

thi ciing co quyen trd lai Chinh phu dy luat, 

chii khdng nen tu chinh siia thdnh mgt du 

luat mdi; 

- Chinh phii eo quyen trinh dy luat thi 

ciing cd quyin nit dy ludt neu Quoc h6i ed y 

kien khdc; 

- Toa dn cd thi bao cdo trude Qu6c hgi 

v i tinh hinh toi pham vd xet xii toi pham 

chii tuy^t nhiSn khong cdn bao cdo ve 

dudng l6i xet xu va dac biet Id ngi dung cac 

vu an cy thi. Toa an lai khong thi nhdn cac 

y kiin "chi dao" tii phia Chinh phii ve 

dudng 16i xet xii doi vdi cac vu dn cu the... 

Thu tu, viphdn cong, phdi hgp vd kiim 

sodt quyin l^c nhd nude 

Cuong ITnh dugc thi chi hoa trong Hien 

phdp nam 2013 tiip tuc ghi nhan td chiie bg 

mdy nhd nude theo nguyen t ic "Quyen luc 

nhd nude la thong nhdt; co sy phdn cdng, 

phoi hgp vd kiim soat giiia cac co quan 

trong viec thuc hien eac quyen lap phap, 

hanh phap, tu phap", d ing thdi quy dinh ro 

cde chii th§ thye hien quyen lap phap, hanh 

phap, tu phdp: "Qudc h0i thye hien quyen 

lap hien, lap phdp, quyet dinh cdc van d i he 

trpng vd gidm sat toi cao"; "Chinh phu la eo 

quan hanh chinh nha nude cao nhdt, thuc 

hien quyen hanh phdp vd Id ca quan chdp 

hanh cua Qudc hpi"; "Toa dn nhdn dan Id ca 

quan thye hien quyen tu phdp" (Dieu 69, 

94, 102). Ddc biet, nguyen t ie "kiem sodt" 

dugc bd sung mdi, quy dinh nay cu the hoa 

mgt budc phat tridn ve ly ludn vd thuc tien 

xdy dung nhd nude phdp quyen d nude ta. 

Tuy nhien, vdn eon mgt sd van d% noi 

len nhu sau: 

- Phdn cong, phoi hgp vd kiem sodt 

thirc hiin quyin lap phdp con nhieu vdn di 

phdi nghien cieu hoan thien m&i dap ung 

yiu cdu cua Cuong linh 

Hien phap nam 2013 quy dinh: "Qu6c 
hgi thuc hien quyen lap hien, Idp phdp". 
Tuy nhien, cac co quan nha nude khdc, dac 
biet la Chinh phu ciing co quyen tham gia 
vao quy trinh Idp hien, lap phdp. Khoan 2 
Di6u 96 Hiin phdp nam 2013 khdng dinh: 
Chinh phu "de xuat, xdy dyng chinh sach 
hinh Qu6c hgi, Uy ban Thudng vu Qu6c 
hgi quyit dinh; trinh du dn ludt, dy an ngan 
sach nha nude vd ede dy an khac trude 
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Qudc hdi; trinh du an phdp lenh trude Uy 
ban Thudng vu Qudc hgi". 

Trong quy trinh lam ludt tai Qu6c hgi, 
Chinh phu ddng vai tr6 trinh bay, tiip nhan 
cac phan hdi vd thdo ludn di hoan thien du 
dn luat. Qudc hgi co quyin d i xudt vd quyet 
dinh cdc siia ddi dy dn ludt do Chinh phu 
trinh, nhung Chinh phu giao Bg, nganh chii 
tri soan thdo nen co xu hudng tao thudn Igi 
cho minh trong quan ly... Cdng tdc tham 
dinh cua ede Uy ban cua Quoc hSi eon ban 
che ve nang lye quan ly nganh chuyen mon, 
nen chdt lugng ludt cdn bdt cap. 

Do cdn nhieu co quan cd quyen ban 
hdnh cde van bdn quy pham phdp ludt, 
trong khi ranh gidi giiia quyen lap phap va 
quyen Idp quy cdn ehua ro rdng trong Ludt 
Ban hdnh van ban quy pham phap ludt, 
ciing ban che hieu luc, hieu qud ban hanh 
eac van bdn quy pham phap ludt. Dieu quan 
trgng nhit Id cdn tao cho Chinh phu dii 
quyen ban hdnh kip thdi cdc van bdn dieu 
chinh ede van de mdi. 

- Viec phdn cong, phoi hgp vd kiem sodt 

thyrc hiin quyin hdnh phdp con nhiiu bdt 

cap 

Theo quy dinh tai Diiu 94 Hiin phap 

nam 2013, Chinh phii la ea quan hanh 

chinh nhd nude cao nhat cua nude Cong 

hoa xd hdi chu nghia Viet Nam, thuc hien 

quyin hdnh phap. Quy dinh ndy, cung eac 

quy dinh khac lien quan den Chinh phu, 

d iu nhim xdy dyng mgt Chinh phu hanh 

phap manh, mgt h$ thong hanh chinh nhd 

nude thdng sudt, hieu luc, hieu qua, dugc 

phan cdng rdnh mach, cd day du quyen 

nang va cdng cu hiSn dinh d i thye hien 

quyin hdnh phap. 

Nhu vay, Chinh phu thuc hien quyin 

hanh phap vdi tu cdch Id ca quan hanh 

chinh nhd nude cao nhat, co quan chdp hanh 

cua Qudc hgi. 

Ben canh he thong cac ca quan hdnh 

phdp, theo Hiin phap nam 2013, cdc co 

quan nha nude khdc nhu Qudc hdi, Chu tich 

nude, Vien kiem sat nhdn ddn, Toa an nhdn 

ddn, ede co quan cua Ddng cung tham gia 

thuc hien quyen hanh phdp vd hdnh chinh 

nhd nude. Do do, trong thye tien, quyen 

quan ly hanh chmh thdng nhdt vd quyen 

thuc thi hanh phap cua Chinh phu hi phdn 

tan, vi du nhu quyen quyet dinh td chiic, can 

bd, cong ehiic, cong vu cac co quan ciia 

Qudc hgi, Vien kiem sdt, Toa dn, Kiem todn 

nha nude.. . do Quoc hgi quyet dinh; to 

chiic, can bp, cong chiic, vien chiic ciia 

Ddng, dodn the do Dang quyet dinh... 

6 Viet Nam, cong to va kiem sat boat 

ddng tu phdp la tham quyen ciia Vien kiem 

sat nhdn dan - eo quan khong dugc xep vdo 

h& thdng cac co quan hanh phdp. Tuy vay, 

trong khoa hgc td chiic nha nude thi thdm 

quyin eua Vien kiem sdt nhan dan la mgt 

phan quan trgng eua hdnh phdp, vi vay d 

nhieu nude, Vien Cong td thugc nhdnh hdnh 

phdp, con cdng td Id mgt chiic nang cua 

Chinh phii. 

Ben canh Vien kiem sat nhdn dan, Toa 

dn nhan ddn cung tham gia hoat dgng hanh 

phdp, ma thi hien rd nhdt la thong qua tham 

quyen qudn ly cong tdc cdn bg va co sd vat 

chit cua cdc toa an dia phuong. Day la mgt 

cai cdch ciia Hien phdp nam 1992 (sua doi, 

b i sung ndm 2001) nhdm muc tieu tang tinh 

doc lap eua toa an so vdi co quan hdnh 

phdp, nhung lai chua phii hgp vdi tinh than 

cdi each tu phdp. 

- Vdn di phdn cong, phoi hgp vd kiim 

sodt thuc hiin quyin tuphdp chua tot 
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Hiin phdp ndm 2013 lin diu tien khing 
dinh: Toa dn nhdn dan la eo quan thye hien 
quyin tu phdp, ddng thdi khing dinh "Toa 
an nhan ddn Id co quan xet xir ciia nude 
Cong hda xa hdi chu nghTa Viet Nam..." 
(khodn I Diiu 102). Ddy la quy dinh hiin 
dinh tiin bg trong Hiin phdp nam 2013 so 
vdi Hiin phap nam 1992. Tuy nhien, co mgt 
cdu hdi dat ra: Xet xii la ngi dung eo ban 
ciia tu phdp, nhung co dong nhdt vdi quyin 
tu phap hay khong? Trong gidi luat hgc 
Viet Nam hien nay van chua eo sy thing 
nhdt ve khai niem quyen tu phap, eon tren 
the gidi khdi niem quyen tu phdp cung dugc 
hieu rgng hep khdc nhau, bao gom cac ngi 
dung eo ban la: Quyen xet xu; gidi thich 
Hien phdp vd ludt; an 1̂ , tong ket viec xet 
xii; tai phan hien phap hoac hanh chinh. 
Nhu vay, nhiSm vu dat ra vdi cac nhd 1dm 
ludt Viet Nam tdi day la phai lam ro khai 
niem tu phdp vd quyen tu phdp. Viec ndy 
khong chi de thuc hien DiSu 102, md con 
lien quan den vi$c thye thi cde quy dinh 
khac eiia Hiin phdp nam 2013, vi du nhu 
quy dinh Vien kiem sat nhan dan kiem sdt 
boat ddng tu phap (khoan 1 Dieu 107). 

Viec Hiin phdp nam 2013 co quy dinh 
md, trong dd neu Toa dn nhan dan gom Toa 
dn nhdn dan tdi cao va cac toa dn khac do 
luat dinh (khodn 2 Diiu 102) da tao ca sd 
cho viec hinh thdnh he thong toa an theo 
cip xet xir, qua do ndng cao sy doc lap eua 
eac toa dn vdi cac co quan nhd nude d dia 
phuong. Day la sy hien dinh, tuy nhien, 
Hiin phdp ndm 2013 kh6ng neu ro mo hinh 
td chiic toa dn ma de cho ludt dinh. 

Ngoai ra, co che kiem sodt quyen lye 
ciing chua lam sang to dugc "tinh doe lap 
tuong ddi" eiia mli quyin, sy chd ude Idn 
nhau giiia ede nhdnh quyen lye, van de bao 

ddm quyen lye khdng bi tha hda va bi lam 
dung. Vdn cdn chdng ch^o, cung nhu lam 
quySn trong boat dgng eiia eac co quan 
nhd nude. 

TTiif ndm, td chuc vd thuc hiin quyen 
luc nhd nuoc theo chiiu doc 

Co thi ndi, tii nhiiu thdp ky qua, cd le 
tii Hiin phap nam 1980, cdc hgc gia Viet 
Nam dd ton khdng it cdng sire de nghien 
cim va xdy dyng dugc nhiing nhan thuc mdi 
ve chinh quyen dia phuong. 

Khoa hgc phap ly hieu chung chinh 
quyen dia phuong la m6t the thdng nhat 
gom hai bd phdn cdu thdnh cu the d nude ta 
Id Hpi dong nhan dan va Uy ban nhan dan 
dugc lap ra d cdc don vi hdnh chinh. Nd ed 
the dugc quan niem la mdt chinh th6 quyin 
luc nhd nude d dia phuong bao gom hai loai 
CO quan ke tren trong the thdng nhat vdi 
chinh quyen nha nude cdp tren ve eo eiu, 
chiic nang, cde mdi quan he ben trong, b ^ 
ngoai, cdc hinh thiic, phuong phdp thye 
hien quyen lye nham thye hien cd hieu lye, 
hieu qua quyin lye nha nude d dia phuong. 

Nhin tong qudt, quan he ciia chinh 
quyen dia phuong vdi nha nude phdp quyin 
nude ta dugc the hien tren nhiing diim co 
ban sau day: 

Mot la, to ehiic va boat dgng ciia chinh 
quySn dia phuong phai the hien dugc ban 
chat vd cdc ddc trung nhd nude phdp quyin 
ViSt Nam nhu da neu tren vdi nhung yiu ti 
nhu: Bao dam thugng ton phap ludt, quyin 
luc nhd nude dugc kiem soat, dan chii va 
thye thi dan chu, bao ddm, bdo v€ quyin 
con ngudi... 

Hai Id, bdo dam tinh tu qudn dia 
phuong. Day la xu hudng mang tinh quy 
ludt cua nhdn loai vd ciing la thanh tyu 
nghien ciiu, nhdn thuc gin day ciia gidi hoc 
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thudt nhu la sy bd sung cho quan ni^m vi 
phan quySn trong nha nude phdp quyen, 
theo dd phdn quyin trong nha nude phap 
quyen bao gim ca theo chieu dpc, trong dd 
can dp dung chi do ty quan dia phuong. 

Ba la, tac dgng ciia nhd nude phap quyen 
den td chuc vd boat d6ng cua chinh quyen dia 
phuong Id quan h? tac dgng qua lai. 

Cde nhan thiic cu the ban dd dat dugc Id: 
- Xdc dinh phdn chia don vi hanh chinh 

(trir mOt vdi ngoai le) Id hien tugng c6 tinh 
tat yeu, khdch quan ddi vdi bdt eii Nhd nude 
ndo de thuc hien viec to ehiic quyin lye nhd 
nude trSn lanh thd qudc gia. 

- Phan chia dcm vj hanh chinh lanh thd 
la can thiet dk, thye hien quyen luc nhd nude. 

Xdc dinh cde nguyen tac, dac tinh 
phan chia don vi hdnh chinh trong nha nude 
hien dai la: Bao dam chmh quyen gdn ddn; 
td chiic don vi hdnh chinh vdi thu tuc dan 
chii, thdm chi la trung cau y dan; phu hgp 
vdi sy phdt trien kinh te thi trudng. 

- Phdn chia don vi hdnh chinh cd tinh tdt 
yeu, nhung thira nhan tinh dac thu trong sy 
phdn chia. Sy phan chia dan vi hdnh chinh 
mdi nude, moi dia phuong phu thupc vdo rdt 
nhiiu yiu t6 khac nhau: Kinh te, chinh tri, 
an ninh, qudc phong, van hda, sac tgc... 

Trong Ludt Td chuc chinh quyen dia 
phuong nam 2015, trSn ca sd cac thanh qud 
nghien cuu ve td chiic va hoat dgng ciia bg 
may nha nude, ciia chinh quyen dia phuong, 
cde nhd lam luat da ghi nhan cdc nguyen tac 
eg the cho chinh quyen dia phuong. 

Trong qua trinh vdn hdnh md hinh nay 
ciing bdc Id cdc khiem khuySt vdn co: 

Mgt la, md hmh chmh quyin dia 
phuong chiia dyng cdc mau thudn ngi tai. 
Hgi ddng nhan dan la co quan quyin lyc 
nhd nude d dia phuong, dai diSn cho y chi. 

nguyen vgng va quyen 1dm chu eua nhdn 
dan, chiu trach nhiem trude nhan dan dia 
phuong vd CO quan nha nude cap tren theo 
hudng tu qudn. Trong khi do, Uy ban nhdn 
ddn tuy la eo quan chdp hanh eua Hgi ddng 
nhdn dan lai cd moi quan h? rit chat, nim 
ti-ong su chi dao thfing nhit trong he diing 
hdnh chinh nhd nude. 

Hai la, Hgi dong nhdn dan boat dgng 
kem nang dgng vd rat hinh thiic. Mgt trong 
nhiing ly do cua van de nim d ch6 quan 
niem ca quan quyen luc nhd nude ndy Id 
"eua dia phuong" ma le ra phdi Id co quan 
quyen lyc nhd nude "d dia phuong". 

Ba la, Uy ban nhan dan Id co quan chdp 
hanh ciia Hgi dong nhdn ddn vd Id eo quan 
hdng ngay, hang gid tiep xiic vdi ngudi ddn 
dia phuong, nhung co quan ndy lai trye 
feuge hai chieu, do do, phdn trdch nhiem 
vdi dia phuong it nhieu hi loi long. 

Bon Id, tren nguyen tac, mpi van de 
thugc td chirc vd boat ddng ciia chinh quyin 
dia phuong phdi dupe ngudi dan dia 
phuong dac biet quan tdm vi tinh thiet thye 
eua no. Nhimg tren thye te, co mdt hien 
tugng de nhan thay Id nhin chung, chinh 
quyen dia phuong chua danh dugc sy quan 
tam ddc biet nao cua ngudi dan. 

Co the noi, vdn de chinh quyen dia 
phuong la van de xet ve phuong dien ly ludn, 
chiing ta da dat dugc nhieu thanh tyu trong 
nhdn thiic. Tuy nhien, lien quan den qua 
trinh dua ly ludn, nhan thiic vao phap luat vd 
thye tiln cugc sdng thi theo tac gid, co le day 
la ITnh vyc md khodng each giiia ly luan vd 
diuc tiin CO sy chSnh lech Idn nhat. 

Nguyen nhan ciia thye te nay co le nam 
d cho, chiing ta van loay hoay chua diirt bo 
dugc tu duy va nhdn thiic cu, suy cho ciing la 
mo hinh to chirc va quan ly nhd nude ehua ro 
rdng theo tinh thin nhd nude phdp quyen. 
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