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Tom tat: Xuphat vi phgm hdnh chinh duac xem la mdt gidi phdp hihi hiiu trong 
cdng tdc ddu tranh, phdng chdng vi phgm hdnh chinh. Trong sd cdc hinh thuc xuphgt 
thi phgt tien duac dp dung phd biin vd chu yeu nhdt. Bdi viet phdn tich cdc vdn de ly 
ludn vi hinh thicc phgt tien, thicc trgng quy dinh phdp lugt cdng nhu thicc tien dp dyng 
hinh thuc phgt tien, chi ra mot sd bdt cap vd di xudt cdc gidi phdp hodn thien. 

Abstract: Sanctioning administrative violations is considered an effective tool to 
combat and prevent administrative violations. Among others, fine is applied more 
commonly and deemed the most essential. The article analyzes theoretical issues on fine, 
the current law as well as its practical implementation relating to fine, so as to show 
certain shortcomings, and thereby it makes proposals fi>r improvement. 

1. Khai quat ve hinh thijc phat tien 
trong xu* phat vi pham hanh chinh 

Hinh thuc xii phat la bien phap che tai 
hanh ehinh dupe phdp luat quy dinh ddi vdi 
chu thi vi pham hdnh chinh (VPHC), the 
hien su danh gia cua Nha nude ve mire dp 
nguy hiem cho xa hpi ciia hanh vi va chii 
the vi pham. Xay dyng he thdng cac hinh 
thdc xii phat dii nghiem khac, dap img yeu 
cau dau tranh phdng chdng VPHC ludn Id 
nhi^m vy hang dau cua phap luat xir phat 
VPHC'. Hign nay, Diiu 21 Luat Xu ly vi 
pham hanh chinh nam 2012 (Luat XL VPHC 
2012) quy dinh 05 hmh thiic xii phat ap 
dung trong xu phat VPHC gdm: (i) Cdnh 
cdo, (ii) Phgt tien; (iii) Tuac quyin su dung 
gidy phep, chung chi hdnh nghe cd thdi hgn 

• ThS., Trudng Dai hoc Luat Tp.Hd Chi Minh. 
•* ThS., Phong Quan ly xii ly vi pham hanh ehinh va 
theo doi thi hanh phap lu^t, Sd Tu phdp tinh Sdc 
Trang. 
' Nguyin Cdnh Hpp (Chu bien), "Binh ludn khoa 
hpc Ludt Xu ly vipham hdnh chinh nam 2012" (Tdi 
bdn Idn thiif I), Nxb. Hdng Diic, 2017, tr. 213. 

hoac dinh chi hoat ddng cd thai hgn; (iv) 
Tich thu tang vat VPHC, phuang tiin duac 
su dung de VPHC; (v) True xudt. Trong sd 
cdc hinh thiic xir phat tren, phat tien Id hinh 
thue xir phat phd bien va duoc dp dung rpng 
rai trong tat cd cac ITnh vyc qudn ly nha 
nude. Hinh thiic xii phat nay cd nhung dac 
diem ndi bat sau: 

Mot la, phett tien la hinh thUrc xuphat 
chi dp dung vdi tu cdch la hinh thiirc xu 
phgt chinh 

Trong sd cdc hinh thirc xu phat, Luat 
XLVPHC 2012 quy dinh "cdnh cdo" va 
"phat tien" la 02 hinh thiic xu phat chi dupe 
quy dinh va dp dyng Id hinh thiic xir phat 
chinh. Ddi vdi 03 hinh thiic xu phat cdn lai 
Id "tudc quyen su dung giay phep, chimg 
chi hdnh nghi cd thdi ban hoac dinh chi 
boat dpng ed thdi ban"; "tich thu tang vat 
VPHC, phuang tien dupe su dung di 
VPHC" va "tryc xuat" ed the dupe quy dinh 
la hinh thiic xd phat chinh hoac hinh thiic 
xir phat bd sung. Vdi tu each la hinh thirc 
xd phat ehinh, hinh thdc phat tiin dupe dp 
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dyng dpc lap ma khdng cin phu thude vdo 
cac hinh thirc xir phat khac, nghTa la khi xu 
phat, ngudi cd thim quyen cd the chi can dp 
dung hinh thirc xd phat duy nhat Id phat tien 
trong quyet dinh xu phat. 

Hai Id, phtft tien Id hinh thuc xu phat 
chinh phd bien nhdt trong cdc hinh thuc 
xuphgt 

Phat ti§n la hinh thiic xd phat tudc cua 
ed nhan, td chuc VPHC mdt khodn tien nhat 
dinh de sung cdng quy nha nude. Trong cdc 
hinh thuc xir phat, hmh thiic phat tien dupe 
quy dinh phd bien nhat vi phat tien ed nhieu 
mire phat, phu hop vdi tinh chat vd miic dp 
nguy hiem cho xa hdi cua cdc hanh vi 
VPHC. Day la hinh thiic xu phat gay thiet 
hai tryc tiep den lpi ich kinh te cua ed nhan, 
td chirc VPHC nen cd hieu qua cao trong 
phdng, chdng VPHC. Cdc nude tren the gidi 
deu quy dinh phat tien Id hinh thiic phat 
hdnh chiiih chii yeu .̂ 

Tinh phd bien cua phat tien so vdi cdc 
hinh thuc xu phat khde the hien qua cdch 
thirc Chinh phii quy dinh ve cae hinh thiic 
xu phat trong cac nghi dinh ve xu phat 
VPHC. Qua khao sdt cua chiing tdi, tat ca 
cac nghi dinh quy dinh ve xir phat VPHC 
trong cdc ITnh vyc deu quy diiih binh thiic 
"phat tiin" duoc dp dung vdi tu cdch la hinh 
thiic xii phat chinh. Trong khi do, hmh thuc 
xir phat "cdnh cao" mac du dupe dp dung 
trong hiu hit cdc nghi dinh quy dinh vi xu 
phat VPHC, thi nhung si lupng VPHC hi 
cdnh cdo khdng nhiiu bdi le hinh thiic xd 
phat ndy chi ap dung cho cdc VPHC khdng 
nghiem trpng. Hinh thiic xir phat "tudc 
quyin sir dung giiy phep, chiing chi hanh 
nghi cd thdi ban hoac dmh chi hoat ddng cd 

thdi ban" hay "tich thu tang vat VPHC, 
phuang tien dupe su dung di VPHC" da sd 
duoc dp dung vdi tu each Id hinh thirc xic 
phat bd sung. Hinh thirc xu phat "true xuat" 
chi dupe quy dinh trong 11 nghi djnh, trong 
do cd 01 nghi dinh quy dinh Id hinh thiic xii 
phat chinh, 07 nghi dinh dp dung vdi tu each 
la hinh thiic xu phat bd sung, cdn 03 nghi 
dinh quy dinh true xudt cd thi dp dung Id 
hinh thiic xir phat chinh hoac hmh thiic xu 
phat bd sung .̂ Thue tien xu phat cung cho 
thay, phat tien Id hinh thiic xir phat dupe dp 
dung chii yeu. Theo thdng ke ciia Bd Tu 
phap, tii nam 2014 den 6 thdng dau nam 
2017, sd vu VPHC da phdt hien tren ca nude 
la 36.789.227 vy viec, tdng sd vu viec da xii 
phat la 28.493.927 vu viec vdi tdng sd tien 
phat thu dupe la 1.658.712.091.597 ddng". 

Ba la, tat cd cdc chu the co thdm 
quyin xA phgt VPHC deu cd quyen dp 
dung hinh thirc phgt tien 

Tham quyen xd phat la mpt npi dung 
quan trpng trong xu phat VPHC bdi le yeu 
td tham quyen anh hudng den tinh hpp phdp 
cua viec xu phat. Nhan thiie dupe tam quan 
trpng cua yeu td thdm quyen trong xii phat 
VPHC, Luat XLVPHC 2012 da ddnh rieng 
Chuang II (tir Diiu 38 den Dieu 51) de quy 
dinh chi tiet ve thdm quyen xir phat VPHC. 
Nghien ciiu ve pham vi tham quyen cua cdc 
ehiic danh nay c6 the thay, ben canh hinh 
thuc phat canh cdo (dupe dp dung khd ban 
chi), tit ed cdc chuc danh dupe Luat quy 
dinh diu cd tham quyen xu phat tien. Trong 
khi do, ddi vdi cdc hinh thiic xu phat khdc 
cung nhu cac bien phdp khac phuc hau qud 
thi c6 nhung chuc danh khdng cd tham 

^ Nguyin Cdnh Hpp (Chii bien), '"Binh ludn khoa 
hpc Ludt Xu ly vi phgm hdnh chinh nam 2012" (Tdi 
ban lin thu 1), Nxb. Hdng Due, 2017, tr. 237-238. 

' Cao VU Minh, Hinh thuc xu phgt true xudt trong 
phdp ludt Viet Nam, Nxb. Chinh Iri quoc gia Su that, 
2018, tr! 43. 
" Bdo cao sd 09/BC-BTP ngay 08/01/2018 ciia Bd 
Tu phap vl tdng kit thi hanh Luat XLVPHC. 
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quySn dp dyng^ Diiu nay cung phan anh 
tinh phd biin, y nghTa va tim quan trpng 
cua hinh thiic phat tiin trong viec xu phat 
VPHC. 

Bon Id, muc dich dp dgng cua hinh 
thirc phgt tien the hi^n qua viec tu&c di 
mot khodn lei ich vgt chdt true tiip cua 
chu the viphgm 

Cdc hinh thirc xii ph^t VPHC la phuong 
tien de bao ddm cho cdc quy dinh phdp luat 
ve hanh chinh co the thyc hien dupe nhiem 
vy bdo ve cae quy tac, trat tu xa hdi, Ipi ich 
cua Nha nude, quyen vd lpi ich hpp phdp 
cua cdng dan, td chirc, ddng thdi gido due 
mpi ngudi y thirc tuan theo phap luat .̂ Viec 
ap dung cac hinh thiic xii phat ddi vdi chu 
thg thuc hien VPHC hudng den nhieu muc 
dich nhu trimg tri, ran de, gido due ddi vdi 
ngudi vi pham hoac ngan chan, phdng 
chdng ngudi vi pham tiep tuc thuc hien 
VPHC. Tuy nhien, mdi hinh thiic xir phat 
lai phan dnh cae myc dich tren d mdt khia 
CJinh khdc nhau. Hinh thuc phat "cdnh cdo" 
mang y nghTa giao due nhieu hon la tning 
phat, nham nhac nhd chii the vi pham tdn 
trpng vd chip hanh trat tu quan ly nha nude. 
Tinh ran de cua hinh thiic xir phat ndy the 
hien qua viec gay cho ngudi bi xii phat 
nhung tin hai nhit dinh vi mat tinh thin. 

' Cdc chuc danh nhir Chiin sT Cdng an nhan dan, 
Chiin S! Bp doi biSn phdng dang thi hdnh cdng vu; 
Tram trudng. Dpi trudng ciia cac chiie danh ndy; 
Canh sat vien Cdnh sat biin; Td trudng Td nghiep vu 
Canh sat biin; Cdng chiic Hai quan dang thi hdnh 
cdng vu; Dpi trudng thupc Chi cue Hdi quan. Dpi 
trudng thuoc Chi cue kilm tra sau thdng quan; Kiim 
lam vien dang thi hanh cdng vu; Cdng chuc thue 
dang thi hanh cdng vy; Ddi trudng Dpi thue; Kiem 
sodt vien thi trudng dang thi hanh cdng vy; Chap 
hdnh vien thi hdnh dn dan sy: dang thi hanh cdng vy 
chi cd thdm quyin phat canh cao vd phat tien ma 
khdng dupe ap dyng cdc hinh thiic xii phat khac 
ciing nhu cdc bien phdp khdc phuc hau qua. 
* Nguyin Cdnh Hpp (Chii bien), tldd, tr. 226. 

Hinh thiic xd phat "tuac quyin su dung 
gidy phep, chung chi hdnh nghe cd thdi hgn 
hoac dinh chi hoat ddng cd thdi hgn " dupe 
dp dung ddi vdi ca nhan, td chirc vi pham 
nghiem trpng cdc hoat ddng dupe ghi trong 
giiy phep, chiing chi hanh nghe. Muc dich 
gido due, ran de cua hinh thirc xd phat nay 
thi hien qua viec tam thdi tudc di quyen sir 
dung giiy phep, chimg ehi hanh nghe trong 
mpt khodng thdi gian nhat dinh chu khong 
phai lam vd hieu gid tri phdp ly ciia giay 
phep, chimg chi hdnh nghe. Hinh thirc xu 
phat "tich thu tang vat VPHC. phuang tiin 
duac su dung di VPHC dupe ap dyng 
nham ngan chan kha nang chu the vi p h ^ 
tiep tuc su dung tang vdt, phuong tiSn dd de 
thyc hien VPHC trong tuong lai. Hinh thdc 
xir phat "tryc xudt" nham myc dich cham 
diit khd nang tiep tuc VPHC cua ngudi 
nude ngoai khi budc hp phdi rdi khdi lanh 
thd Viet Nam. Do dd, hinh thirc xir phat ndy 
nham muc dich phdng ngda nhieu ban la 
trimg tri, ran de. Trong khi do, hinh thuc 
phat tien the hien qua viec tudc di mdt 
khoan lpi ich vat chdt tryc tiip cua chu thi 
vi pham, 1dm cho hp bi thiet hai ve tai san. 
Do dd, muc dich trimg tri, ran de, gido dye 
y thuc man thii phap luat thi hien rd rdng 
ban cac hinh thiic xu phat cdn lai. 

2. Mot so bat cSp ve hinh thurc phat 
tien 

2.1. Muc phgt tien doi vdi mot sd vi 
phgm hdnh chinh con qud thdp, chua du 
site ran de 

Nhu da trinh bay, trong cac hinh thiic 
xii phat VPHC thi phsit tiin la hinh thuc xir 
phat phd bien nhat. Do vay, cae nghi dinh 
cua Chinh phu quy dinh xu phat VPHC 
trong tit cd cdc liiih vuc diu ed dp dung 
hinh thiic phat tiin. Hinh thiic phat tiin 
dupe dp dung de ddnh vao Ipi ich kinh ti 
eua chii the vi pham nham muc dich giup ho 
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nhan thay thiet hai vi mat vat chat de 
nghiem chinh chap hanh quy dinh cua phdp 
ludt. Tuy nhien, diim ban ehi cdn tin tai la 
miic phat tiin ddi vdi nhiiu VPHC cdn qud 
thap nen khdng du sue ran de, trung tri ddi 
vdi chu the vi pham. 

Don cu, diem a khodn 1 Diiu 12 Nghi 
dinh sd 46/2016/ND-CP quy dinh phat tiin 
tir 100.000 ding din 200.000 ddng ddi vdi 
cd nhan thuc hien hanh vi bdn hang rong 
hoac ban hang hda nhd le khdc tren long 
dudng do thi, tren via he cdc tuyin phi c6 
quy dinh cam bdn hang. Tuy nhien, thyc ti 
cho thiy miic phat nay qua thip, ddn din 
tam ly san sang chip nhan nop phat di tiip 
tuc thyc hien vi pham bdi lpi ich kinh te hp 
cd dupe tir bdn hang rong hoac bdn hang 
hda nhd le khac trSn Idng dudng do thi, tren 
via he cdc tuyen phd cao ban nhieu so vdi 
miic phat md Nghi dinh sd 46/2016/ND-CP 
quy dinh. 

Khi tien hanh phdng vin ong Nguyin 
Minh Tam - Phd Giam doe Sd Tu phap tinh 
Sdc Trang, ong cho biet: "Nhiing ngudi ban 
hdng rong tren via he chi bdn trong vdng 3 
gid (sang hoac ehieu) da cd the Idi tu 
500.000 - 800.000 ddng/ngay. Chinh vi cd 
mire thu nhap cao nhu vay nen cac chu the 
nay san sang nop phat 100.000 ddng den 
200.000 ddng di tiip tuc vi pham"''. 

Tuong ty, Nghi dinh si 167/2013/ND-
CP quy dinh ngudi cd hanh vi ban dam thi 
chi bi phat cdnh cdo hoac phat tien vdi muc 
tir 100.000 ddng din 300.000 ding^ Trong 

' Bao cdo tdng kit 5 nam thi hanh Luiit XLVPHC 
2012 ciia Uy ban nhdn ddn tinh Sdc Trang theo 
Quyit dinh sd 582/QD-BTP ngay 25/4/2017 ciia Bp 
trudng Bd Tu phap ban hanh K I hoach tdng ket thi 
hdnh Luat XLVPHC. 
* Diiu 23 Nghi dinh sd 167/2013/ND-CP quy djnh 
xu phat vi pham hanh chinh trong linh vuc an ninh, 
trat tu, an todo xa hpi; phdng, chdng te nan xa hpi; 
phdng va chiia chay; phdng, chdng bao luc gia dinh. 

khi dd, khoan lpi ich c6 dupe tu hdnh vi ban 
dam cao ban rat nhieu so vdi miic phgt tien 
neu tren. Do vay, nhung ngudi ban dam van 
khdng "ngan ngai" thyc hien viec ban dam 
mac du hp hoan toan nhan thdc dupe hanh 
vi cua mmh se bi xir phat .̂ 

2.2. Khung tien phgt ddi vdi mot so vi 
phgm hdnh chinh co su chenh lech qud 
l&n giua muc phgt tien toi thieu vd muc 
phgt tien toi da 

Diim c khodn 1 Diiu 3 Luat XLVPHC 
2012 quy dinh nguyen tac xd phat nhu sau: 
"Viec xic phgt VPHC phdi cdn cu vdo tinh 
chdt, mu^c dp, hgu qud viphgm, doi tu0tg 
viphgm vd tinh tiit gidm nhe, tinh tiet tdng 
nang". De thyc hien nguyen tac tren, khi 
quy dinh ve hinh thuc phat tien ddi vdi cdc 
VPHC cu the, Chinh phu se quy dinh khung 
tien phat, trong do cd muc phat tdi thieu va 
miic phat tdi da. Tren co sd do, ngudi cd 
tham quyen se can cir vao tiing VPHC cu 
the de quyit dinh mdc phat tiin phii hpp. 
Ddi vdi VPHC thdng thudng, muc tiin phat 
cu the la miic trung binh cua khung tien 
phat dupe quy dinh ddi vdi hdnh vi do; neu 
cd tinh tiet gidm nhe thi muc tien phgt cd 
the giam xudng, nhung khdng dupe giam 
qua muc tdi thieu eua khung tien phat; neu 
ed tinh tiet tang nang thi mue tien phat cd 
the tang len, nhung khdng dupe vupt qua 
muc tien phat tdi da ciia khung tien phat'^. 

Viec xay dyng khung tien phat de thyc 
hien cdc quy dinh neu tren la rat can thiet 
trong viec xii phat VPHC, nham tao ra sy 
phan hda mire dp trach nhiem hanh chinh 
cua chu thi vi pham giiia trudng hpp VPHC 

' Kien Tudng, "J hau, dien vien a Sai Gon hi phdt 
hiin bdn ddm nghin USD", ht^s://vnexpress.net/ 
phap-Iuat/a-hau-dien-vien-o-sai-gon-bi-phat-hien-ba 
n-dara-nghin-usd-3804192.htinl, truy cap ngay 
18/3/2019. 
'" Khodn 4 Diiu 23 Ludt XLVPHC 2012. 

41 



NHANU-QCVA PHAPLUATSO 1/2020 

thdng thudng vdi VPHC trong cac trudng 
hpp dac biet khi ed tmh tiit gidm nhe, tmh 
tiet tang nang. Tuy nhien, de bao dam viec 
xu phat khdng tao ra each biet qud Idn giua 
nhiing VPHC cd cung ciu thanh vi pham, 
khoan 4 Diiu 2 Nghi dinh sd 81/2013/ND-
CP (sua dii, bi sung bdi Nghi dinh sd 
97/2017/ND-CP) quy dinh chi tiit mpt sd 
diiu vd bien phap thi hdnh Luat XLVPHC, 
quy dinh: "Khung tiin phgt ddi vdi timg 
hdnh vi VPHC phdi cii thi, khodng cdch 
giua mire phgt tdi thieu vd tdi da cua 
khung tien phgt khong qud l&n. Cdc khung 
tien phgt trong mot dieu phdi duac sap xep 
theo thic tu mice phgt tic thdp den cao". 

HiSn nay, Ludt XLVPHC 2012 quy 
dinh mdc phat tien trong xii phat VPHC ndi 
chung ddi vdi ea nhan tir 50.000 ddng din 
1.000.000.000 ding, ddi vdi ti chuc tu 
100.000 ddng din 2.000.000.000 ding. Ddi 
vdi khu vyc npi thdnh cua thanh phd true 
thupc trung uong, miic phat tien cd the cao 
ban, nhung tdi da khdng qua 02 Ian miic 
phat chung ap dung doi vdi cung hanh vi vi 
pham trong cdc ITnh vyc giao thong dudng 
bp; bao ve mdi trudng; an ninh trat ty, an 
toan xa hpi. The nhung, can luu y rang ddi 
vdi tiing ITnh vyc cu the, Luat XLVPHC 
2012 se gidi han muc phat tien tdi da so vdi 
quy dinh chung", do vay khi Chinh phu ban 
hanh nghi dinh de quy dinh xu phat VPHC 
trong cac ITnh vyc phdi dap ling yeu cau 
miic tien phat tdi da trong ITnh vyc dd 
khdng dupe vupt qud muc tdi da theo yeu 
cau cua Luat. 

Khao sat cac nghi dinh cua Chinh phu 
quy dinh vi xu phat VPHC trong cdc ITnh 
vyc, chiing tdi nhdn thay da sd cac trudng 
hpp cd quy dinh muc tiin phat tdi thieu va 

tdi da ciia mdt hanh vi khdng each xa nhau. 
Cd nhiing vi pham muc phat tiin tdi thieu 
va tdi da chi each nhau vdi chuc nghin , ed 
hdnh vi cdch nhau vdi tram nghin'^, cd hdnh 
vi cdch nhau vdi trieu'" din vai chuc trieu . 
Khoang cdch nay duoc xem Id khd hpp ly, 
ddp img yen ciu cua viec phan hda indc dp 
trdch nhiem hdnh chmh theo tinh chat, muc 
dp cua hanh vi vi pham ciing nhu cac dieu 
kien, hoan canh ciia chu the vi pham. Tuy 
nhi6n, vin cdn tin tai nhiiu hdnh vi ma miic 
tiin phat tdi thiiu va tdi da dupe quy dinh 
cdch xa nhau rdt nhieu, len den vai tram 
trieu ddng. Chdng ban, trong ITnh vyc tdi 
nguyen nude vd khoang sdn, diem d khoan 
4 Diiu 37 Nghi dinh sd 33/2017/ND-CP 
quy dinh hanh vi khai thdc khoang sdn ma 
khdng CO thiet ke md theo quy dinh se bi 
phat tiin tu 100.000.000 ddng din 
200.000.000 ddng ddi vdi khai thdc khoang 
sdn bang phuang phap Id thien (chenh lech 
100.000.000 ddng). Trong khi do, diim a 
khoan 7 Diiu 5 Nghi dinh sd 162/2013/ND-
CP (sua ddi, bd sung bdi Nghi dinh 
sd 23/2017/ND-CP) quy dinh hanh vi thu 

" Muc phat tiln tdi da trong cac linh vuc dupe quy 
dinh tai Diiu 24 Luat XLVPHC 2012. 

'̂  Vi du: Diem b khoan 1 Dieu 6 Nghi djnh so 
46/2016/ND-CP quy dinh phat tiln tir 60.000 ding 
den 80.000 dong ddi vdi hanh vi khong cd bao hieu 
xin vuot trudc khi vupt. 
'̂  Vi dy: Dilm a khoan 1 Diiu 8_ Nghi dinh s6 
167/2013/ND-CP quy dii^ phat tiln tir 100.000 
ddng din 300.000 dong ddi vdi ca nhan, chti hd gia 
dinh khdng thuc hien dung quy dinh vl dang ky 
thudng tni, dang ky tam tru hoac dieu chinh nhiing 
thay ddi trong sd hp khdu, s6 tam tru. 
^^ Vi du: Dilm a khoan 3 Diiu 6 Nghi dinh sd 
45/2019/ND-CP quy dinh ph^t tiln tit 1.000.000 
dong den 3.000.000 ding ddi vdi hanh vi tranh 
gidnh khdch du lich hoac nai ep khach du lich mua 
hang hda, dich vu. 
15 Vi du: Dilm a khoan 1 Diiu 7 Nghi dinh s6 
139/2017/ND-CP quy dinh phat tiln tir 30.000.000 
dSng deo 40.000.000 dong ddi vdi hanh vi lyg chon 
td chiic, ca nhdn khdng dii diiu kien nang lire tham 
gia hoat ddng khao sat xay dyng. 

42 



HiNH THirC PHA T TIEN... 

thap thdng tin trai phep lien quan den qude 
phdng, an ninh cua Viet Nam se bi phat tien 
tu 800.000.000 ddng din 1.000.000.000 
ding (chenh lech 200.000.000 dong). Thdm 
chi, cac VPHC trong linh vyc mdi trudng 
tai khodn 10 Diiu 21 Nghi dinh sd 
155/2016/ND-CP bi dp dyng miic tiin phat 
tdi thiiu Id 500.000.000 va tdi da cd thi len 
din 1.000.000.000 ding (chenh lech 
500.000.000 ding). Miic tiin phat giiia tdi 
thiiu va tdi da chenh lech 100.000.000 
ddng, 200.000.000 ding hay 500.000.000 
ddng ddi vdi cd nhan ddng nghTa vdi viec Id 
chenh lech 200.000.000 ddng, 400.000.000 
ding hay 1.000.000.000 ddng ddi vdi td 
chiic (do td chiic bi phat gdp ddi so vdi cd 
nhan). Vdi khodng cdch qud xa giiia mdc 
tien phat tdi thieu vd tdi da nen khi thi hanh 
cdng vu, mdt sd chu the ed tham quyen cd 
the thda thuan vdi ngudi vi pham de phat 
miic tien thap nhat, nhung lai thu them 
nhung khodn lpi td tien hdi Id ciia ngudi vi 
pham'^. 

2.3. Nhieu viphgm hdnh chinh cd tinh 
chdt, muc dp giong nhau nhung Igi dp 
dung muc tien phgt khdc nhau 

De bdo dam tinh thdng nhat giua cdc 
quy dinh eua phap luat ve xir phat VPHC, 
khodn 5 Diiu 2 Nghj dinh sd 81/2013/ND-
CP (siia ddi, bd sung bdi N ^ dinh sd 
97/2017/ND-CP) quy dinh: "Hdnh vi VPHC 
phdi dugc quy dinh tgi cdc nghi dinh xu 
phgt VPHC trong ITnh vuc qudn ly nhd nude 
tuang img, phii hpp vdi tinh chdt vi phgm 
cua hdnh vi do. Trudng hpp hdnh vi VPHC 
thupc ITnh vuc ndy nhung do tinh chdt vi 
phgm ddc thii cua hdnh vi do, thi cd the quy 
dinh vd xu phgt trong nghi dinh xu phgt 

'* Cao Vu Minh, "Bdt cap vd hudng hodn thi^n cdc 
quy dinh phdp lugt vi xd phgt VPHC trong ITnh vuc 
moi trudng". Tap chi Khoa hpc phap ly, sd 6, 2017, 
tr.25. 

VPHC thupc ITnh vuc khdc. Trong trucfng 
hpp ndy, hinh thuc, mire xuphgt quy dinh 
phdi thong nhdt vdi quy dinh tgi Nghi dinh 
xir phgt VPHC cua linh vice qudn ly nhd 
nude tuang Ong". Tuy nhien, khao sat quy 
dinh ve xu phat VPHC trong cdc ITnh vyc, 
chiing tdi phdt hien van cdn tin tai nhiiu 
VPHC tuy cd cau thdnh, tinh chit, muc dp 
vi pham gidng nhau nhung lai dp dung muc 
tien phat khac nhau. 

Chdng ban, diim d khodn 2 Diiu 12 
Nghi dinh sd 46/2016/ND-CP quy dinh phat 
tiin tu 300.000 ddng din 400.000 ding 
hdnh vi "dd rac, xd nude ra dudng bd 
khong dung nai quy dinh". Trong khi dd, 
diem c khodn 2 Dieu 7 Nghi dinh sd 
167/2013/ND-CP quy dinh phat tiin tir 
1.000.000 ding din 2.000.000 ddng dii vdi 
hdnh vi "do rac, chdt thdi hoac bdt cu vat gi 
khdc vdo hd ga, he thdng thodt nude cdng 
cdng, trin via he, Idng dudng". Ngodi ra, 
diem d khoan 1 Dieu 20 Nghi dinh sd 
155/2016/ND-CP lai quy dinh phat tiin tu 
5.000.000 ding din 7.000.000 ddng dii vdi 
hdnh vi "viet, thdi rdc thdi sinh hoat tren via 
he, dudng pho hoac vdo hi thdng thodt 
nude thdi do thi". Nhu vay, cd the thay 
rang, cung mot VPHC cd cdu thdnh nhu 
nhau lai dupe quy dinh trong 3 nghi dinh 
khdc nhau, vdi miic phat tien trong cac nghi 
dinh ndy cd sy chenh lech kha Idn. Do do, 
viec dp dung van bdn ndo de xii phat tren 
thyc ti la diiu cdn phdi ban ludn bdi ket qud 
ciia viec dp dung van ban de xii phat se dnh 
hudng tryc tiip din quyen Ipi cua chu the vi 
pham. Trong nhiing trudng hpp nhdt dinh, 
sy chdng cheo trong cdc quy dinh ndy cd 
thi trd thdnh manh dit "mau md" cho hdnh 
vi lam quyin, nhung nhieu. 

Tuong ty ddi vdi hanh vi budn bdn 
hang gid, theo Diiu 13 Nghi dinh si 
185/2013/ND-CP (sua ddi, bd sung bdi 
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Nghi dinh s6 124/2015/ND-CP) thi hanh vi 
"budn bdn hang gid mqo nhan hdng hoa, 
bao bi hdng hoa" se bi phat tiln vai miic 
thap nhit la 200.000 ddng va cao nhat la 
30.000.000 ddng phvi thupc vao sd Itrcmg 
hang gia. Trong khi do, DiSu 12 Nghi dinh 
s6 99/2013/ND-CP xu phat VPHC trong 
linh vuc so hiru cong nghiSp ciong quy dinh 
xu phat h^nh vi "budn bdn hdng gid mao 
nhan hieu, chi ddn dia ty" vai muc tien phat 
nang han r4t nhieu (bi phat tien vai miic 
thSp nhit la 4.000.000 d6ng va cao nhit la 
250.000.000 d6ng phu thupc vao gia tri 
hang hoa vi pham). Tren thuc tS, phai nhm 
nhdn ring, viec phan biet hanh vi "budn 
bdn hdng gid mao nhdn hdng hoa, bao bi 
hdng hoa " vdi hanh vi "budn bdn hdng gid 
mao nhdn hieu, chi ddn dia ly" la rat kho 
khan. Ben canh do, theo DiSu 15 Nghi dinh 
s6 185/2013/ND-CP (sua dai, b3 sung bai 
Nghi dinh s6 124/2015/ND-CP) thi hanh vi 
"budn bdn tern, nhdn, bao bi gid" c6 muc 
ti6n phat thip nhit la 200.000 d6ng va cao 
nhit la 20.000.000 d6ng phu thupc vac s6 
lupng dan vi tem, nhan, bao bi gia. Trong 
khi do, DiSu 13 Nghi dinh s6 99/2013/ND-
CP lai quy dinh xu phat hanh vi "budn bdn 
tem, nhdn, vat phim mang nhdn hieu, chi 
dan dia ly gid mao" vai miic \\hn phat thap 
nhit la 500.000 ddng va cao nhit la 
25.000.000 ddng phu thudc vao sd lupng 
tem, nhan, vat phim mang nhan hieu, chi 
din dia ly gia m?o. Hai hanh vi nay c6 tmh 
chit giao thoa vai nhau va rit khd co ca sd 
phan bidt mdt each rd rang trong mpi truong 
hpp. Su chdng chep trong cac che tai xii 
phat da gSy ra nhidu kho khan cho cac chu 
tbi cd thim quydn trong viec lua chpn quy 
dinh phap luat dS ap dung khi xu phat trong 
th\rc td". 

1' Cao Vu Minh, Nguyin Nhat Khanh, "Mat so quy 

2.4. Mot si vi phfm hdnh chinh chua 
CO sit phan hoa mite tiin phat theo tinh 
chit, mice i^, hau qud cua vi phgm hanh 
chinh 

Mdt trong nhiing nguyen tic quan trpng 
cua viec xil phat VPHC dd la: "Viec xuphat 
VPHC phdi cdn cir vdo tinh chit, muc do, 
hau qud viphfm, dii luffng vipham"'^, dp 
dd, Nghi dinh'sd 81/2013/ND-CP (sua ddi, 
bd sung bdi Nghi djnh sd 97/2017/ND-CP) 
quy dinh khi xay dung cac hinh thiic xir 
phat, miic xii phat ddi vdi tiing hanh vi 
VPHC phai can cil vao cac ySu td sau day: 
(i) Tinh chdt, mite do xdm hai trat tu qudn 
ly hdnh chinh nhd nuac cda hdnh vi vi 
phctm: doi vdi hdnh vi vi pham khdng 
nghiem trong, cd tinh chat dan gidn, thi 
phdi quy dinh hinh thicc xir phat cdnh cdo; 
(ii) Mire thu nhap, muc sdng trung binh cua 
ngucri ddn trong timg giai doan phdt trien 
kinh ti - xd hoi cua ddt nude; (iii) Mire do 
gido due, ran de vd tinh hap ly, tinh khd thi 
cua viec dp dung hinh thuc, mice phat. Yeu 
ciu nay rit cd y nghia trong viec phan hda 
miic dp trach nhiem hanh chinh va bao dam 
SIT cdng bang trong viec xii phat VPHC. 

Nhfin thirc duac dieu nay, mdt sd nghi 
dinh ciia Chinh phu da cd su phan hda miic 
tidn phat theo tinh chit, miic dp, hau qua vi 
pham, ddi tuong vi pham rit cu thd. Chang 
ban, Dik 17 Nghi dinh sd 155/2016/ND-
CP quy dinh hanh vi gay tieng dn se bi phat 
tidn theo 09 miic khac nhau (tdi thieu la 
1.000.000 ddng va tdi da la 160.000.000 
dong) theo sd luong miic dp tieng dn vupt 
quy chuin ky thuat ve tieng dn (tinh theo 
dan vi dBA). Tuang tu, khoan 9 Didu 12 
Nghi dinh sd 134/2013/ND-CP quy dinh 

dinft lien quan den xu phat VPHC doi vdi hanti vi 
budn ban hdng gid • Bat cap vd huang hodn then". 
Tap chi Ngh4 luat, s6 03, 2019, tr.44-45. 
'•DiJm c khoan 1 Bik 3 Luat XLVPHC 2012. 
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hdnh vi trpm cdp dien se bi phat tiin theo 10 
muc khdc nhau (tdi thiiu la 2.000.000 ding 
va tdi da la 50.000.000 ddng) can cii vdo sd 
lupng dien trdm cap (tinh theo dan vi kWh). 
Diiu 15 Nghi dinh sd 35/2019/ND-CP cung 
quy dmh hdnh vi vi pham quy dinh ve cham 
trdng rung thay the theo phuang dn trdng 
rung dupe CO quan c6 tham quySn phe 
duyet se hi phat tiin theo 22 miic khac nhau 
(tii thiiu la 1.000.000 ding vd tdi da la 
500.000.000 ddng) can cii vao sd nam vd 
dien tich riing cham trdng thay thi. 

Tuy nhien, van cdn tdn tai kha nhieu 
nghi dinh ciia Chinh pbii chua thyc hifn 
dupe yeu cau tren, ddn den viec xu phat vua 
khdng cd sy phan hda tinh chat, mdc dp vi 
pham; vua khdng bdo dam tinh khd thi ma 
cdn ddn den nhiing phdn ling tieu eye tir chu 
the vi pham va xa hpi. Don cir, diem a 
khodn 3 Diiu 24 Nghi dinh si 96/2014/ND-
CP quy dinh hanh vi "Mua, bdn ngoai ti tgi 
td chuc khdng duac phep thu ddi ngogi ti" 
se bi phat tiin tu 80.000.000 ddng din 
100.000.000 ddng. Van dung quy dinh nay, 
ngay 04/9/2018, Phd Chu tich Uy ban nhan 
dan Tp. Cdn Tho da ban hanh Quyet dinh sd 
2284/QD-XPVPHC xu phat anh Nguyin Cd 
Re sd tiin 90.000.000 ddng vi thyc hien 
hanh vi neu tren vdi sd tien vi pham Id 100 
USD (tuong duong 2.260.000 ddng). Vy 
viec xu phat ndi tren da tao ra Idn sdng phan 
dii Idn trong xa hdi vi miic tien phat khdng 
cd sy tuang xung vdi tinh chat, muc dp vi 
pham^ .̂ Se rdt khdng hpp ly khi hanh vi 
mua, bdn ngoai te vdi sd tien 1 USD, 10 

" Xem npi dung Quyet dinh xa phat VPHC so 
2284/QD-5CPVPHC ngay 04/9/2018 tren Cing thong 
tin diSn tir thanh ph6 Cin Tho tai: https://www. 
cantho.gov. vn/wps/wcm/connect/6420a74b-a640-
4e01-a2b2-18f8853ae95c/Q%C4%90+2284_l.PDF? 
MOD=AJPERES&CONVERT_TO-url&CACHEID 
=6420a74b-a640-4e01-a2b2-18f8853ae95c, truy cap 
ngAy 15/09/2019. 

USD, 100 USD, 1.000 USD, 10.000 USD 
hoac tham ehi la nhiiu han lai bi xu phat 
vdi cung mdt muc tien phat nhu nhau. Do 
vay, chung tdi cho rdng, Chinh phii cdn phai 
xem xet ky ludng khi quy dinh miic tien 
phat ddi vdi cdc VPHC cy thi di bdo dam 
ngudi vi pham se chi ganh chiu muc tien 
phat tuang ling vdi tinh chat, muc dp, hau 
qud vi pham, doi tupng vi pham. 

2.5. Thdm quyen phgt tien ddi vdi mpt 
sd vi phgm hdnh chinh bi vd hieu hda bdi 
thdm quyen dp dung cdc hinh thuc xu
phgt bd sung vd cae bien phdp khdc phgc 
hau qud 

Ludt XLVPHC 2012 quy dinh: "Xu 
phgt VPHC la viec ngudi cd thdm quyen xu 
phgt dp dgng hinh thicc xu phgt, bien phdp 
khdc phuc hau qud ddi vdi cd nhdn, td chicc 
thuc hiin hdnh vi VPHC theo quy dinh cua 
phdp ludt ve xu phgt VPHC'^^. Nhu vay, 
khi xir phat doi vdi mot VPHC cu the ddi 
hdi ngudi cd tham quyen xu phat phdi cd 
tham quyen dp dung ddy du cdc hinh thirc 
xu phat vd bien phap khac phuc hau qua dp 
dung ddi vdi VPHC do, neu thiSu mdt trong 
hai dieu kien thi ngudi do khdng cd tham 
quyin xd phat. Tra cim quy dinh ve xu phat 
VPHC trong cac nghi dinh cua Chinh phu, 
chiing tdi nhan thay khd nhieu trudng hop 
chu the ed tham quyen bi "han che" quyen 
dp dung hinh thuc phat tien do sy anh 
hudng eua thdm quyen ap dung cdc hinh 
thue xu phat bd sung va cdc bien phdp khac 
phye hau qua. 

Vi du 1: Thdm quyen phgt tien bi gidi 
hgn bdi thdm quyin dp dung cdc hinh thuc 
xuphgt bd sung 

Theo quy dinh tai diem a khodn 1 Dieu 
27 Nghi dinh si 185/2013/ND-CP (sua ddi, 
bd sung bdi Nghi dinh sd 124/2015/ND-

° Khoan 2 Dieu 2 Luat XLVPHC 2012. 
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CP), ngucri nao cd hanh vi "nhap khau 
thudc la khdng bdo ddm yeu cau ve sinh an 
toan thtfc pham theo quy dinh" se bi ap 
dung hinh thiic xu phat chmh la phat tiSn tu 
20.000.000 ddng ddn 30.000.000 ddng, 
ddng thdi cd the ap dyng hmh thiic xii phat 
bd sung tich thu tang vat vi pham. Trong khi 
dd, theo khoan 2 Didu 101 Nghi dinh sd 
185/2013/ND-CP (sua ddi, bd sung bdi 
Nghi dinh sd 124/2015/ND-CP), Chu tich 
Uy ban nhan dan cip huyen cd quydn phat 
tidn ddn 50.000.000 ddng va tich thu tang 
vat, phuang tien VPHC cd gia tri khdng 
vuot qua 50.000.000 ddng. Nhu vay, cd thd 
thiy ring, doi vdi vi pham ndi tren, Chu tich 
Uy ban nhSn dan cap huyen co du tham 
quyen de ap dung hinh thiic phat tien, tuy 
nhien ddi vdi hinh thiic xii phat tich thu 
tang vat vi pham, chu the nay chi cd the ap 
dung neu Id thudc la nhap lau khdng bao 
dam yeu cau v? sinh an toan thuc pham cd 
gia tri khdng vugt qua 50.000.000 ddng. 
Ndu vuot qua 50.000.000 ddng thi Chu tich 
Uy ban nhan diin cap huyen se khdng cd 
tham quyen xu phat ma phai chuyen cho 
chu thd cd thim quyen dd la Chu tich Uy 
ban nhan dan cip tinh. Thuc trang nay din 
ddn he qua la nhidu v^^ VPHC cip dudi 
khdng tbd xii ly ma phai chuydn len cho cip 
tren, lam phat sinh tinh trang un ii hd so, 
cham xii phat do so vu vi pham duoc 
chuydn len qua nhidu. Vi ly do nay ma 
nguyen tac "Viec xuphat VPHC duac tien 
hdnh nhanh chdng, cdng khai, khdch quan, 
dung thdm quyin, bdo ddm cdng bang, dung 
quy dinh cua phdp ludt" trong nhidu trudng 
hop khdng dat dugc. 

Vi du 2: Tham quyen phat tien bi giai 
han bed thdm quyen dp diing cdc bien phdp 
khacphtic hau qud 

Theo Didu 10 Nghi dinh sd 
102/2014/ND-CP, ngucri cd hanh vi lin, 

chiem dit se hi ap dung 03 khimg tien phat 
phu thudc vao loai dit hi lin, chidm nhu 
sau: (i) Phat tien tit 1.000.000 ddng din 
3.000.000 ding ddi vdi hdnh vi Ian, chiem 
dat ndng nghiep khdng phdi Id ddt trdng 
lua, ddt rieng ddc diing, dit ritng phong ho, 
ddt ritng sdn xuat; (ii) Phat tien tit 
3.000.000 dong din 5.000.000 ding dii vdi 
hdnh vi lin, chiim ddt trong lua, ddt ritng 
ddc dung, ddt ritng phdng hd, ddt ritng sdn 
xuit, dit phi ndng nghiep khdng phdi Id ddt 
a; (iii) Phat tiin tir S.000.000 ding din 
10.000.000 ding doi vai hdnh vi Idn, chiim 
dit a. Ngoai ra, cac hanh vi Ian, chiem dat 
neu tren cdn hi ap dung 02 bien phap khac 
phuc hau qua sau: (i) Bupc khdi phitc lai 
linh trang ciia ddt trudc khi vi pham vd (ii) 
Budc trd lai ddt dd Idn, chiem. 

Ddi chieu vdi quy djnh ve tham quydn 
xii phat VPHC trong ITnh vuc dat dai cua 
Chii tich Uy ban nhan dan cap xa^' cd the 
thay chii the nay cd the xii phat tien ddi vdi 
hanh vi lin, chidm dat d trudng hap thii 
nhit (mirephat tien tit J.000.000 ddng den 
3.000.000 dong) va trudng hap thii hai (miic 
phat tiin tit 3.000.000 ddng din 5.000.000 
dong). Tuy nhien, ddi vdi cac bidn phap 
khac phuc hau qua, Chu tich Uy ban nhan 
dan cap xa chi cd quydn ap dung bien phap 
"Buoc khdi phuc lai tinh trang cua ddt 
truac khi vi pham" ma khdng cd thim 
quyen ap dung bien phap "Budc trd lai dat 
dd Idn, chiem". Dieu nay ddng nghia vdi 
viec Chu tich Uy ban nhin dan cip xa se 
khdng thd xu ph^t ddi vdi bit cii VPHC nao 
ben quan ddn hanh vi lin, chidm dit ma 
phai chuyen vu viec Idn cho Chu tich Uy 
ban nhan dan cip huyen dd tidn hanh xii 
phat vi chu thd nay mai cd thim quydn ap 
dung bien phap "Budc trd lai dat dd lin. 

' Khoan 1 Dieu 31 Nghi dinh so 102/2014/NB-CP. 
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chiem "^ .̂ Nhu vay, trong trudng hpp nay, 
quy dinh v i bien phdp khdc phuc hdu qua 
"Bupc trd Igi ddt da Idn, chiem" da gidn 
tiep lam "vd hieu hda" thdm quyen xu phat 
eua Chu tich Uy ban nhdn dan cdp xa. 
Trong khi thyc ti in xu phat VPHC v i ddt 
dai cho thay viec dp dung bien phap khac 
phyc hau qua "Budc trd lai ddt dd Idn, 
chiem " la het sire cdn thiet, gdp phan quan 
trpng vdo cdng tac dau tranh, ngan chan cdc 
hdnh vi Idn, chiem dat. 

2.6. Hgn che trong viec dp dung hinh 
thuc phgt tien khi vi phgm hdnh chinh cd 
tinh tiet gidm nhe, tinh tiet tdng nang 

Mot Id, dp dung sai muc tiin phgt khi 
VPHC cd tinh tiit gidm nhe, tinh tiit tdng 
nang 

Ben canh tinh chat, muc dp, hau qud vi 
pham, ddi tupng vi pham, Luat XLVPHC 
2012 cdn quy dinh khi xir phat VPHC phai 
cdn cd vdo tinh tiet gidm nhe, tinh tiet tang 
nang cd lien quan trong vu vi ph^m. Hien 
nay, Ludt XLVPHC 2012 quy dinh v i cdc 
tinh tiit gidm nhe tai Dieu 9 (gdm 8 tinh 
tiit) vd cdc tinh tiet tang nang tai Dieu 10 
(gdm 12 tinh tiet). Sy xudt hien cua cac tinh 
tiit gidm nhe, tinh tiet tang nang Idm thay 
ddi mdc dd trdch nhiem hdnh chinh cua chu 
thi vi pham. N i u ed tinh tiet giam nhe, chu 
thi vi pham se bi xii phat thap hon so vdi 
VPHC thdng thudng; ngupc lai, niu cd tinh 
tiit tang nang, hp se phdi bi xu phat cao 
hon. Diiu ndy cung cd y nghia ddi vdi viec 
dp dyng hinh thiic phat tien. Theo do, khodn 
4 Diiu 23 Lu^t XLVPHC 2012 quy dinh: 
"Mice tiin phgt cu the doi vai mdt VPHC Id 
muc trung binh cua khung tien phgt duac 
quy dinh ddi vai hdnh vi do. Neu cd tinh tiet 
gidm nhe thi mice tien phgt cd the gidm 
xudng nhieng khdng duac gidm qud mice tdi 

thieu cua khung tien phgt. Neu cd dnh tiet 
tdng nang thi mice tiin phgt co the tdng len 
nhimg khdng duac vu0 qud mire tien phgt 
tdi da cua khung tien phgt". Tren co sd nay, 
ngudi cd thdm quyen se quyet dinh muc ti6n 
phat ddi vdi cac VPHC cu thi tren thuc te. 
Tuy nhien, qua khao sat thyc tien xu phat, 
chiing tdi phdt hien khd nhieu trudng hpp 
chii the c6 tham quyen dp dung sai mdc tiSn 
phat khi VPHC ed tinh tiet giam nhe, tinh 
tiet tang nang. 

Vi dy: Ngay 16/5/2016, Cue trudng Cue 
Qudn ly dupe da ban hdnh Quyet dinh sd 
201/QD-XPHC xd phat VPHC ddi vdi 
Cdng ty trdch nhiem huu ban Thuang mai 
Thanh Quy ve hdnh vi "bdn budn nguyen 
lieu lam thudc cho ca sd khdng cd chirc 
ndng kinh doanh thudc" vdi sd tien Id 
40.000.000 ding. Theo quy dinh t^i di im d 
khoan 5 Diiu 40 Nghi dinh sd 
176/2013/ND-CP, hdnh vi neu tren bi ph^t 
tiin tu 10.000.000 ddng d in 20.000.000 
ddng ddi vdi ea nhan vd td 20.000.000 ddng 
din 40.000.000 dong ddi vdi td chuc. Dieu 
dang ndi Id trong vu viec nay, mac du 
VPHC cua Cdng ty trach nhiem hiiu han 
Thuong mai Thanh Quy khdng cd bdt ky 
tinh tiet tang nang ndo, nhung Cue trudng 
Cue Qudn ly dupe lai dp dyng miic phat tdi 
da 40.000.000 d ing la khdng chinh xdc, 
trong trudng hpp ndy Cdng ty trdch nhiem 
hiiu ban Thuang mai Thanh Quy chi bi xii 
phat vdi miic trung binh cua khung tien phat 
Id 30.000.000 d6ng23. 

Hai Id, vi nguyen tdc xdc dinh muc tiin 
phgt khi cd tinh tiet gidm nhe, tinh tiit tang 
ndng 

"Khoan2 Digu31 Nghi dinh si 102/2014/ND-CP. 

^ Xem npi dung Quyet dinh xu phat VPHC so 
201/QD-XPHC ngay 16/5/2016 tren C6ng thong tin 
dî n tii Cyc Quan ly Dupe - Bp Y tg i^v. 
https://dav.gov.vn/upload/attach/2052016_201_qd_x 
phc.pdf, buy cap ng^y 20/09/2019. 
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Mac du, Luat XLVPHC 2012 da cd 
huong din each thiic xac dinh mire tidn phat 
khi VPHC cd them tinh tidt giam nhe, tinh 
tidt tang nang; thd nhtmg hudng din nay 
con chung chung nen khdng tao ra each ap 
dimg phap luat thdng nhit. Theo huong din 
neu trdn, chi cin cd tinh tiet giam nhe la 
ngudi co thim quydn cd thi xii phat tien 
dudi miic trung binh cua khung tidn phat 
mot each tiiy y, chi cin khdng thap ban miic 
tdi thidu. Ngugc lai, ndu cd tinh tiet tang 
nang thi cd thd phat tien vdi bat cii miic 
phat nao h-en miic trung binh, midn la 
khdng vuot qua miic tdi da. Cau hdi chung 
tdi dat ra la ngudi cd thim quydn se dua vao 
tidu chi gi dd xac dinh miic tien phat cu the 
trong khi vin dd nay chua dugc Luat 
XLVPHC nam 2012 quy dinh. Didu nay dan 
ddn he qua la se phat sinh cac vu VPHC 
trong thuc td tuy cd cau thanh gidng nhau, 
tinh tidt giam nhe hoac tinh tidt tang nang 
nhu nhau nhung ngudi cd tham quydn cd 
thd ap dung muc phat khac nhau vi khdng 
cd mot each thiic dinh lugng nao de xac 
dinh miic phat cu thd. 

Vi du: Ngay 10/11/2017, Phd Chu tich 
Uy ban nhiin dan tinh Quang Ngai da ban 
hanh Quydt dinh sd 86/QD-XPVPHC xu 
phat VPHC ddi vdi Doanh nghiep tu nhan 
Hai Phii vd hanh vi "Dua nhd, cdng trinh 
vdo hoat ddng, sir dung khi chua id chirc 
nghiem thu vi phong chdy va chiia chdy". 
Hanh vi nay vi pham quy dinh tai khoan 6 
Didu 36 Nghi dinh sd 167/2013/ND-CP vdi 
miic tidn phat tii 30.000.000 ddng ddn 
50.000.000 ddng ddi vdi ca nhan, tir 
60.000.000 ddng ddn 100.000.000 ddng ddi 
vai td chiic. Do Doanh nghiep tu nhan Hai 
Pbli cd tinh tidt giam nhe "Tu nguyen khai 
bdo, thdnh that hdi Idi theo quy dinh tai 
khodn 2 Bieu 9 Luat XLVPHC, Phd Chu 
tich Uy ban nhan dan tinh Quang Ngai da 

quydt dinh xu phat tiiip ban miic tinng binh 
(80.000.000 ddng) vol miic phat la 
60.200.000 ddng^". Cd thd thiy ring, viec 
ap dung miic tidn phat ndi tren la khdng trai 
vai Luat XLVPHC 2012, thd nhung vide 
quyet dinh miic tidn phat nay hoan toan phu 
thudc vao y chi chu quan cua Phd Chu tich 
Uy ban nhan dan tinh Quang Ngai chii 
khdng dua tren bit cit mdt tidu chi dinh 
lugng nao. 

Hien nay, cd rit nhidu nghi dinh xu phat 
VPHC khdng quy dinh cil thd each tinh miic 
tidn phat trong trudng hop cd cac tinh tiet 
giam nhe, tinh tidt tang nang. Do dd, ngudi 
cd tham quyen se tiiy nghi quyet dinh miic 
tidn phat tren thuc td ma khdng cd chuan 
muc chung. Mat khac, mdt sd nghi dinh quy 
dinh rd each tinh miic tien phat trong trudng 
hgp cd cac tinh tiet giam nhe va tang nang 
nhtmg each tinh lai cd su khac nhau. Qua 
khao sat, chiing tdi nhan thay cd 02 each 
tinh CO ban: Xdc dinh mite phat gidm bat, 
tdng len theo ty le phdn trdm hoac xdc dinh 
mire phat gidm bdt, tdng len theo mite trung 
binh cdng. 

Doi vdi each thu nhat, Nghi dinh sd 
129/2013/ND-CP xii phat VPHC vd thue va 
cuong chd thi hanh quyet dinh hanh chinh 
thud quy dinh: "Ddi vdi hdnh vi vipham thu 
tuc thue thi mdi tinh tiet tdng ndng hodc 
gidm nhe duac tinh tdng hodc gidm 20% 
muc phat trung binh cua khung phat 
tiin"^^. Trong linh vuc canh tranh, Nghi 
dinh sd 71/2014/ND-CP (sua ddi, bd sung 

*̂ Xem noi dung Quyit dinh xu phat VPHC s6 
86/QD-XPVPHC ngay 10/11/2017 tren C6ng thong 
tin dien tii Uy ban nhan dan tinh Quang Ngai t^i; 
http;//vanban.quangnga!.gov.vn/thongtin/vanban/det 
ail?id=83769&fbclid=IwAR3Cn35seUldUXAJuld-
P57MgcHbVvFUbenidtUDnOASGcUQFbXaqDSdU 
xwo, truy cap ngay 16/09/2019. 
2! Di6u 3 Nghi djnh sd 129/2013/ND-CP. 



HINH THlfC PHA T TIEN... 

bdi Nghi dinh sd 141/2018/ND-CP) quy 
dinh: "Ddi vai mdi tinh tiit gidm nhe. tinh 
tiet tdng nang mice tiin phgt dugc dieu 
chinh gidm hoac tdng tuang ung 15% so vdi 
mdte trung binh cua khung tien phgt"^^. 
Trong linh vyc quan ly, sd dung tai san nha 
nude, Thdng tu s6 07/2014/TT-BTC quy 
dinh: "Cu mdt tinh tiit gidm nhe hodc tdng 
ngng thi muc tiin phgt dugc gidm hoac tdng 
20% so v&i mire trung binh cua khung tiin 
phgt duac quy djnh ddi vdi hdnh vi dd, 
nhung khdng duac thdp han mice tdi thieu 
vd khdng dugc cao han mice tdi da ciia 
khung hinh phgf^^. Cach tinh nay mac du 
giup chu the cd thdm quyen de ddng xac 
dinh dupe mdc tiSn phat cu the khi cd tinh 
tiet giam nhe, tinh tiet tang nang; tuy nhien 
neu dp dung cdch thiic nay cho viec xd phat 
VPHC trong tat cd cdc linh vyc thi vdn tdn 
tai nhiing ban che nhdt dinh. Neu nhd lam 
luat quy dinh ty le phdn tram (%) nay qud 
thap (dudi 10%) thi viec xu phat se khdng 
phat huy gid tri cua cdc tinh tiet gidm nhe, 
tmh tiet tang nang bdi miic tien phat thyc te 
se khdng khdc nhau nhieu. Ngupe lai, neu 
quy dinh ty le phan tram (%) la 10% hay 
20% trd len ciing tiem an nguy co bi vd hiSu 
hda trong nhigu trudng hop. Tren thyc t^ 
n8u nhd lam ludt quy dinh ty le phan tram 
(%) la 10%, hay 20% frd len thi chi cdn cd 
mpt tmh tiet giam nhe (hodc tang nang) thi 
miic tidn phat da bdng^ ,̂ thdm ehi cdn thdp 

" Khoan 4 Dieu 5 Nghi dinh so 71/2014/ND-CP 
(sua d6i, b6 sung bdi Nghi dinh s6 141/2018/ND-
CP). 
" Di6m b khodn 2 Digu 3 Thong tu s6 07/2014/rT-
BTC. 
»̂ Khoan 2 Diiu 6 Nghi dinh s6 46/2016/ND-CP xii 

phat VPHC trong ITnh v\rc giao thong dudng bQ va 
dudng sit quy dinh phat tifin tir 80.000 dong den 
100.000 dong doi vcri hanh vi "dieu khien xe ch^y 
ddn hang ngang tir 3 (ba) xe tra len ". Neu ngudi vi 
pham CO mpt tinh tiet tang nang va ap dung muc tien 
phat "tdng 10% muc ph(ft trung binh cua khung 

hon (hoac cao ban) miic ti6n phat thdp nhat 
(hoac cao nhat) eiia khung Xihn phat^'. Do 
do, neu ed hai hodc ba tinh ti6t gidm nhe 
(hoac tang ndng) trd len ciing chi cd the dp 
dung miic tien phat tdi thieu (hodc toi da) 
cua khung tien phat md khdng cd gi khdc so 
vdi trudng hop cd mdt tmh ti8t gidm nhe 
(hoac tang ndng). Dieu nay hodn todn khdng 
phu hpp vdi muc dich xii phat la nham gido 
due, ran de ngudi vi pham va cung khdng 
phu hpp vdi nguyen tac xu phat Id phai "cdn 
cu vdo tinh chdt, muc dp, hdu qud vi phgm, 
doi tugng viphgm vd tinh tiit gidm nhe, tinh 
tiet tdng ngng"^^. Se Id dieu vd ly neu chu 
the vi pham cd ba tinh tiet gidm nhe (hodc 
tang nang) md mdc tien phat dupe dp dung 
hodn todn gidng vdi chii the vi pham ehi ed 
mdt tinh tiet gidm nhe (hoac tang nang)^'. 

Ddi vdi each thu hai, Nghi dinh so 
109/2013/ND-CP (dupe sua ddi, bd sung 
bdi Nghi dinh sd 49/2016/ND-CP) xd phat 
VPHC trong ITnh vyc qudn ly gid, phi, le 
phi, hda don lai quy dinh: "Trudng hap cd 
mdt tinh tiet tdng ndng hodc gidm nhe thi dp 
dung mice trung binh tdng them hoac muc 
trung binh gidm bdt. Mice trung binh tdng 
thim duac xdc dinh bang cdch chia ddi tdng 

phgt tien " thi tiSn phat se la 99.000 d6ng (90.000 
d6ng + 10 % X (90,000 d6ng) = 99.000 dfing). Miic 
ti^n phat nay da x3p xi miic tien phat toi da. 
2̂  Khoin 1 Diau 6 Nghj dinh s6 46/2016/ND-CP xii 
phat VPHC trong ITnh vuc giao thong dudng b? va 
dudng sit quy dinh phat tiSn tijr 60.000 d6ng &k\ 
80.000 ddng d6i vdi hanh vi "khong chap hanh hieu 
lenh, chi ddn cua bien bdo hieu, vach ke dudng". 
NSu ngudi vi ph^ra c6 mpt tinh tiet tang nang \k dp 
dung miic tiln phat "tdng 20% muc phat trung binh 
ciia khung phgt tien" thi tî n phat se la 84.000 d^ng 
(70.000 ddng + 20 % x (70.000 ddng) = 84 000 
ddng). Muc tiSn phat ndy cdn cao hon miic tien phat 
toi da. 
30 Difim c khoan 1 Dieu 3 Luat XLVPHC 2012. 
" Cao Vu Minh, "'Nhimg noi dung cdn sua doi trong 
Ludt XLVPHC nam 2012", Tap chi Nha nude va 
Phap luat, s6 01, 2019, tr. 9-10. 
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so cua muc tdi da vd muc trung binh. Mice 

trung binh gidm bdt dugc xdc dinh bang 

cdch chia ddi tdng sd cua muc tdi thiiu vd 

mice trung binh. Truang hgp cd tic hai tinh 

tiet tdng ndng thi dp dung muc toi da eua 

khung phgt tiin. Trudng hgp cd tie hai tinh 

tiit gidm nh^ thi dp dung mice toi thieu cua 

khung tiin phgt"^^. Theo chiing tdi, each 
thiic ndy cd nhieu uu diem ban so vdi each 
xdc dinh muc giam theo ty le %, ddng thdi 
cd the ap dyng cho tat cd cac ITnh vyc. Bdi 
le, viec xdc dinh muc giam theo each thiic 
ndy vua giup chu the ed thdm quyen de dang 
xac dinh dupe mdc phat giam bdt khi cd tinh 
tiSt gidm nhe, tinh tiet tang nang, vua tao ra 
dupe su phan hda trdch nhiem hanh chinh 
giua vi pham cd mdt tinh tiet gidm nhe (ho^c 
tang nang) vdi vi pham ed nhieu tinh tiet 
gidm nhe (hodc tang nang). Tuy nhien, quy 
dinh ndy chi dp dung trong ITnh vyc quan ly 
gia, phi, le phi, hda don nen khong cd tinh 
dai dien chung de dp dung khi xu phat 
VPHC trong cae Imh vyc khdc. 

Ba la, viec dp dung cdc tinh tiit gidm 

nhe do Chinh phu quy dinh 

Mpt trong nhung dac diem cua cdc tinh 

tilt gidm nhe trong xu phat VPHC do Id tinh 

"md", diSu ndy th8 hien qua viec ngoai cac 

tmh tiSt giam nhe dupe quy dinh "ciing" 

trong Luat XLVPHC nam 2012 thi dao luat 

nay cdn cho phep Chinh phu cd quy6n quy 

dinh them cdc tinh tiet giam nhe khdc. Khdo 

cdu cac nghi dinh cua Chinh phu ve xu phat 

VPHC trong cae ITnh vyc, chung tdi nhdn 

thdy so lupng nghi dinh ed quy dinh bd sung 

thSm cac tinh tilt gidm nhe mdi rit it, chi 

hien dien trong mot sd nghi dinh. Chang 

h^n, trong ITnh vyc hai quan, Nghi dinh sd 

127/2013/ND-CP (sua ddi, bd sung bdi Nghi 
dinh sd 45/2016/ND-CP) quy dinh ngoai cac 
tmh tilt gidm nhe quy dinh tai Diiu 9 Ludt 
XLVPHC nam 2012 thi edn quy dinh them 
02 tinh tilt gidm nhe dd Id "Vi phgm Idn 

dau"^^ vd "Tang vat vi phgm cd tri gid 

khdng qud 50% muc tien phgt toi thiiu cua 

khung tien phgt ddi vdi hdnh vi vi phgm " 

Trong cdc ITnh vuc khac, mac dii nghi 
dinh eua Chinh phd quy dinh v l xu ph^t 
VPHC khdng quy dinh them cae tinh tiet 
gidm nhe, thi nhung trong thuc t l xd phat 
lai phdt sinh rdt nhiiu trudng hpp chu the cd 
thdm quyin "tuy tien" dp dung cdc tinh tiet 
gidm nhe khdng dupe quy dinh d l dp dung 
mdc phat cd lpi cho chu the vi pham. 

Vi du: Ngdy 27/5/2019, Chanh Thanh 
tra Sd Tdi nguyen vd Mdi trudng tinh Cao 
Bdng da ban hanh Quyet dinh sd 20/QD-
XPVPHC xu phat VPHC ddi vdi ong Le Bd 
Hoang ve hdnh vi "Hogt ddng cat da dp Idt 

khdng cd bdn ke hogeh bdo vi mdi trucmg 

dugc ca quan cd thdm quyen xdc nhdn theo 

quy dinh''' vdi sd tien phat Id 2.000.000 
ddng. Theo quy dinh tai diem d khoan 1 
Diiu 11 Nghi dinh sd 155/2016/ND-CP, 
hanh vi ndi tren se bi phat tien tir 2.000.000 
ddng den 3.000.000 ddng. Trong vu viec 
ndy, Chdnh Thanh tra Sd Tdi nguyen vd 
Mdi trudng tinh Cao Bang da cho ong Le 

32 Khoan 6 Diiu 3 Nghi dinh so 109/2013/ND-CP 
(dugc siia ddi, bd sung bdi Nghi djnh sd 
49/2016/ND-CP). 

" Diiu 3 Thdng tu sd 155/2016/TT-BTC quy dinh 
chi tiit Nghi dinh sd 127/2013/ND-CP (sua ddi, bo 
sung bdi Nghi dinh sd 45/2016/ND-CP) dua ra each 
xac dinh tinh tiet vi pham Ian dau nhu sau: '"Vipham 
Idn ddu Id truang hgp cd nhdn. to chuc truac do 
chua hi xuphgt VPHC ve hdnh vi do hodc bi xuphgt 
VPHC ve hdnh vi do nhung trong thai hgn 06 thdng, 
ke tie ngdy chap hdnh xong quyet dinh xir phat cdnh 
cdo hodc 01 nam, ke tu ngdy chap hdnh xong quyit 
dinh xir phgt hdnh chinh khdc hodc ke tir ngdy hit 
thai hieu thi hdnh quyit dinh xic phgt VPHC md 
khong tdi phgm". 
^̂  Dieu 2 Nghi dinh sd 127/2013/ND-CP (sua ddi, bd 
sung bdi Nghi djnh sd 45/2016/ND-CP). 
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Bd Hoang duoc hudng muc phat tiln tdi 
thieu vi cd tinh tilt gidm nhe la "vi phgm 
Idn ddu"^^. Thi nhung, tra ciiu Nghi dinh sd 
155/2016/ND-CP chung tdi khdng thdy quy 
dinh them bat cu tinh tilt giam ahe nao. Do 
dd, theo chiing tdi, viec Chanh Thanh fra Sd 
Tai nguySn va Mdi trudng tmh Cao Bdng 
"tiiy tien" dp dyng tinh tilt gidm nhe "vi 
pham Idn dau" de dp dung miie phat tdi 
thieu ddi vdi vi pham cua ong Le Bd Hoang 
la trdi quy dinh cua phdp ludt. 

3. Kien nghi hoan thien 
De khac phuc cdc bat cap da neu nhdm 

hoan thien quy dinh phdp ludt vl hinh thdc 
phat tien vd nang cao hieu qud dp dung hinh 
thuc xd phat nay trong thyc tl, chiing tdi dl 
xuat mdt sd giai phap sau: 

Mpt Id, Chinh phu can phdi danh gid 
mpt each tdng quan cdc VPHC trong tat cd 
cdc linh vyc de xem xet tang miic tien phat 
doi vdi cdc VPHC hien nay cd miie phat 
tien qua thap so vdi tinh chdt, mdc dp nguy 
hiem ciia hanh vi vi pham de bdo ddm mdc 
tien phat se du siic ran de ddi vdi chu the vi 
pham, tu do gidm thieu tinh trang VPHC 
dang dien ra phd bien trong thyc te. Ve vdn 
de nay, cd nhieu quan diem khdc nhau. Cd 
quan diem cho rang, phdi tang miie tien 
phat de xu phat that nang chu the vi pham, 
ngupc lai cho rang mau chdt khdng phai d 
viec tang miie phat len qua cao ma quan 

" Xem npi dung Quyit dinh xu phat VPHC so 
20/QD-XPVPHC ngay 27/5/2019 tren Trang thdng 
tin dien tu Sd Tai nguySn va mdi trudng tinh Cao 
Bang tai http://tnmtcaobang.gov.vn/index.php71angu 
age=vi&nv=news&op=Xu-ly-khieu-nai-to-cao-Xu-
phat-hanh-chinh-Thong-tin-phan-hoi-cac-to-chuc-ca-
nhan%2FQuyet-dinh-so-20-QD-XPVPHC-ngay-27-
05-2019-v-v-Xu-phat-vi-pham-hanh-chinh-trong-
linh-vuc-Bao-ve-moi-truong-3560&fbclid=lwARldt 
xrdbOOtJx581oZAEZjlQgKBuy5GMlMoJYp3JF__L 
U6XtV0KnqRXkMhY, truy cap ngAy 17/09/2019. 

trpng la xdc dinh miic phat that phu hpp vdi 
tinh chdt, mdc dp nguy hilm eua hdnh vi vi 
pham. Theo quan diem ciia chung tdi, cae 
nhd Idm ludt cdn can nhac tang miic phat 
tiln ddi vdi cdc VPHC cd mdc phat thip so 
vdi tinh chdt, miie dp nguy hi§m cua hanh 
vi de ran de va ngan chan vi pham, tuy 
lihien khdng dupe lam dung md phdi dieu 
chinh cho phu hop vdi tmh hinh vi pham 
thyc te, can chu y den cac yiu td nhu tinh 
thudng xuySn, phd bien hay ddi tupng vi 
pham... dl quyet dinh muc tiln phat thich 
hpp. Tuy nhien, trong bdi cdnh thyc trang 
VPHC dang dien ra rdt phd biin hien nay, 
trudc mat, Viet Nam nen hpc tap kinh 
nghiem cua mdt sd nude nhu Singapore, 
Nhdt Bdn bang viec quy dinh miic tien phat 
rat cao de ngudi vi pham thdy dupe sy 
nghiem khac cua phap luat va sy trd gid 
tuong ximg cho hdnh vi vi pham ciia minh, 
td do trdnh tai dien vi pham. Chang han, 
hdnh vi do trdm rdc thdi cua gia dinh ra noi 
cdng cdng nhu gdc phd, cdng vien, bd sdng 
theo quy dinh cua phap luat Nhat Bdn cd thi 
bi xd phat tdi 10 van Yen^ .̂ 

Hai Id, Chinh phu can tien hdnh rd sodt 
khung tiln phat ddi vdi tdt ca cdc VPHC 
hien dang cd miic chenh lech qud Idn giiia 
mue tien phat tdi thieu vd tdi da nham thyc 
hien yeu cau cua Nghi dinh sd 81/2013/ND-
CP (sua ddi, bd sung bdi Nghi dinh sd 
97/2017/ND-CP). Theo do, cdn rut ngan 
"bien dp dao dpng" giita miic tien phat tdi 
thieu va tdi da nham bdo dam miic chdnh 
lech khdng qud Idn. Chiing tdi de xuat can 
gidi ban mdc chenh lech ndy tdi da Id 
100.000.000 ddng ddi vdi cd nhan (neu cd 

3* Phan Thi Thanh Hieu, "Hodn thien phdp ludt xu 
phat VPHC doi vai hdnh vi sir dying, khai thdc trong 
phgm vi ddt ddnh cho duong bo". Tap chi Khoa hpc 
phap ly, sd 05, 2019, tr.23-24. 
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tinh tilt gidm nhe, tinh tilt tang nang thi 
chenh lech tdi da 50.000.000 ddng so vdi 
VPHC thdng thudng), ddi vdi td chuc thi 
gap doi so vdi cd nhdn; viec lam ndy Id hit 
siic can thiit vda thyc hien mue tieu phdn 
hda miie dp trdch nhiem hdnh chinh, vua 
han che tinh trang lpi dung cdc quy dinh nay 
vdo muc dich bit hop phdp. 

Ba la, Luat Ban hdnh van ban quy pham 
phap ludt nam 2015 quy dinh viec xay 
dyng, ban hanh van ban quy pham phap luat 
phai tuan thu nguyen tdc: "Bdo dam tinh 
hgp hiin, tinh hgp phdp vd tinh thdng nhdt 
cua vdn bdn quy phgm phdp lugt trong he 
thdng phdp lugt"^'^. Tinh thong nhdt cua he 
thdng phdp ludt ddi hdi phai loai bd mau 
thuan, tning lap hay chdng cheo ngay trong 
ban than he thdng, trong mdi nganh luat, 
mdi che dinh phdp ludt va giua cac quy 
pham phdp ludt vdi nhau. Neu he thdng 
phdp ludt khdng thdng nhdt, giiia cdc quy 
pham phdp ludt chda dyng sy bdt cap, mdu 
thuan thi he thdng ay khdng the tao ra su 
dieu chinh phdp ludt mpt cdch toan dien, 
ddng bp vd hieu qud^̂ . Do do, Chinh phu 
cin phdi rd soat tdng the cdc nghi dinh cd 
quy dinh ve xii phat VPHC de Ipc ra cdc vi 
pham cd cau thdnh, tinh chat va miic dp 
tuong ty nhau, tien hanh sua ddi khung tien 
phat ddi vdi cac vi pham ndy thanh mpt 
khung tiln phat chung, nhu vay mdi bao 
ddm tmh thdng nhdt trong viec quy dinh 
hanh vi vi pham ciing nhu hmh thiic, muc 
xii phat ddi vdi cac vi pham do. 

Bon Id, viec dp dyng hinh thdc vd muc 

^' Khodn 1 Diiu 5 Luat Ban hanh van ban quy pham 
phap luat nam 2015. 
8̂ Cao Vu Minh, '"Tinh thdng nhdt cua Lugt Thanh 

tra ndm 2010 vd cdc vdn bdn phdp ludt khdc trong 
he thong phdp ludt Vi$t Nam", Ky yiu Hoi thao 
Tdng kit 6 nam thi hanh Lu$t Thanh tra, 2017, tr. 57. 

xu phat phu hpp khdng chi cd y nghTa trong 
viec ran de, trung tri, gido dye ddi vdi ngudi 
vi pham, md edn the hi§n sy cdng bdng vd 
tmh hpp ly cua hinh thuc phat tiln. Do vay, 
khi xdy dung mdc tien phat ddi vdi cac 
VPHC cy thi, Chinh phu cin cd sy ddnh gia 
ky ludng cac VPHC dya tren tinh chit, miic 
dp, hau qua vi pham, ddi tupng vi pham de 
xay dyng cdc miic tien phat phii hop. Dieu 
nay viia ed y nghia trong viec phdn hda miic 
dp trdch nhiem hdnh chinh; vua giiip chu 
the cd thdm quyen cd nhieu sy lua chpn 
trong qua trinh xu phat, ban che sy tuy tien, 
lam quyen cua hp; dac biet Id viec xu phat 
VPHC se dat dupe cac muc dich vd y nghia 
cua nd. 

Ndm Id, viec xdy dyng cdc VPHC, hinh 
thuc xu phat, miic xu phat, bien phap khac 
phuc hau qud tai cac nghi dinh xii phat 
VPHC trong cae ITnh vyc qudn ly nha nude 
phai chu y viec bdo dam trat tu qudn ly 
hdnh chinh nhd nude; muc dp gido dgc, ran 
de vd tinh hpp ly, tinh khd thi cda viec dp 
dung hinh thicc, mice phgt; ddp img yiu cdu 
khdi phuc Igi trat tu qudn ly hdnh chinh nhd 
nude do VPHC gay ra^^. Do vay, de dap 
ling yeu cdu ddu tranh, ngan chan, phdng 
chdng va xu phat VPHC, thiit nghT Ludt 
XLVPHC 2012 vd cae nghj dinh quy dinh 
vl xu phat VPHC trong cdc ITnh vuc cdn 
cdn nhdc loai bd viec gidi han thdm quyin 
dp dyng hinh thiic phat tiln do su tdc ddng 
cua gidi ban dp dyng cdc hinh thiic xu phat 
bd sung nhu tich thu tang vat, phuang tien 
dupe su dung de VPHC va thdm quyin ap 
dung cdc bien phdp khdc phuc hdu qua. Nhu 
da trinh bay, muc dich chinh eua hinh thdc 
xu phat bd sung nhu tich thu tang vat. 

^̂  Diiu 2 Nghi dinh sd 81/2013/ND-CP (siia ddi, bd 
sung bdi Nghi dinh sd 97/2017/ND-CP). 

52 



HINH THVC PHA T TIEN. .. 

phuang tien dupe su dyng d l VPHC hudng 

den myc tieu loai tru kha nang chd the vi 

pham su dyng tang vat, phuang tien dd de 

tiep tyc vi pham nhiiu hon Id tning tri, ran 

de. Trong khi do, muc dich chinh cua viec 

ap dung cdc bien phdp khdc phuc hdu qua la 

de kip thdi khac phyc cac hdu qud do VPHC 

gay ra, khdi phyc lai trat tu qudn ly cua Nhd 

nude. Do vay, v i |c cho phep chu thi cd 

tham quyen trong gidi ban dp dung mue tiln 

phat cd the dp dung cdc che tai ndy se khdng 

dan den tinh trang lam quyin. 

Sdu Id, de bao dam viec dp dung cdc 

tinh tiet gidm nhe, tang nang cd y nghTa 

trong viec xu phat VPHC, viec cdp thiit la 

Luat XLVPHC 2012 cin xem xet bd sung 

nguyen tac xac dinh miie tien phat khi c6 

cac tinh tiet ndy. Theo do, chung tdi cho 

rang, can tiep thu diem tien bd cua Nghi 

dinh sd 109/2013/ND-CP (duoc sua ddi, bd 

sung bdi Nghi dinh sd 49/2016/ND-CP) d l 

xay dyng nguyen tac xdc dinh mdc tien phat 

theo miie trung binh cdng nhu sau: 

"Muc phgt tiin cu thi ddi vdi mdt hdnh 

vi viphgm Id muc trung binh cua khung tiin 

phgt dugc quy dinh ddi vdi hdnh vi do. 

Truang hpp cd mdt tinh tiit gidm nhe 

hodc tdng ndng thi dp dung mice trung binh 

gidm b&t hodc muc trung binh tdng them. 

Mice trung binh gidm bat dugc xdc dinh 

bdng cdch chia ddi tdng sd cua muc tdi 

thiiu vd muc trung binh. Muc trung binh 

tdng them dugc xdc dinh bdng cdch chia ddi 

tdng sd cua muc tdi da vd mice trung binh. 

Trudng hpp cd tic hai tinh tiit gidm nhe 

trd lin thi dp dung mice tdi thieu cua khung 

tiin phgt. Trudng hpp cd tie hai tinh tiet 

tdng ndng trd lin thi dp dung mice tdi da 

cua khung phgt tien. Trudng hpp vira cd 

tinh tiit gidm nhe vd tinh tiet tdng ndng thi 

bii trie theo nguyin tdc mdt tinh tiet gidm 

nhe trie cho mdt tinh tiet tdng nang ". 

Ngodi ra, ben canh viec tang cudng tinh 

chu dpng, sdng tao cho cac chu the ed tham 

quyen khi thyc hien xii phat VPHC thi cdn 

phdi chu y den "co che chiu trdch nhiem" 

cua cdc chu the nay trong qua trinh thyc 

hien thdm quyen cua minh. Thyc tiln xu 

phat cho thdy, van cdn tdn tai nhieu trudng 

hop chu the co tham 'quyen dp dung sai phdp 

ludt trong qud trinh xu phat, dae biet Id viec 

quyet dinh muc phat tien khi cd tinh tiet 

gidm nhp, tinh tiet tdng ndng. Han chi nay 

vd hmh trung lam cho viec xu phat khdng 

nhiing khdng dat dupe mue dich, ma cdn 

keo ddi do phat sinh khieu nai, khdi kien 

lien quan den tinh hop phdp cua quyit dinh 

xu phat. Luat XLVPHC 2012 da cd quy 

dinh ve ca che chiu trdch nhiem cua cdc ebii 

the ed thdm quyen xu phat nhu sau: "Ngudi 

CO thdm quyin xu ly VPHC md sdch nhieu, 

ddi, nhdn tiin, tdi sdn khdc cua ngudi vi 

phgm, dung tung, bao che, khdng xu ly hodc 

xu ly khdng kip thai, khdng ddng tinh chdt, 
mire dp vi phgm, khdng dung thdm quyen 
hoac viphgm quy dinh khdc tgi Diiu 12 cua 

Lugt ndy vd quy dinh khdc cua phdp lugt thi 

tuy theo tinh chdt, mice dp vi phgm md bi xu 

ly ky lugt hogc bi truy cicu trdch nhiem hinh 

su"*'^. Do do, cdn dp dung triet de quy dinh 

nay nham tdng cudng trach nhiem cua chu 

the cd tham quyen trong viec xu phat VPHC 

tren thyc te. Theo chung tdi, ed the can cu 

vao ki t qua xu phat VPHC de xem dd Id 

mdt tieu ehi ddnh gid viec thyc hien nhiem 

vu hang nam cua can bp, cdng chuc. Dieu 

nay ciing Id mpt gidi phap quan trpng gdp 

phin gidm thieu nhung han che khi xu phat 

VPHC trong thyc tien. 

" Dieu 16 Luat XLVPHC 2012 
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