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HOAN THIEN QUY DINH PHAP LUAT VE VIEC CONG NHAN 

DANG KV BIEN PHAP BAO D A M DOI Vdl TAI SAN 
LA QUYEN SdnQU TRI TUE 

Lam To Trang' 

Tom tat: De co the ma rong tdi sdn bdo dam theo xu huong chung cua nen kinh te thi truang Id 
cdc doi tuong cua quyen so him tri tue, he thSngphdp luat Viet Nam cdn phdi dup-c hodn thien ddn. 
Bdi viet phdn tich quy dinh phdp luat Viet Nam Men hdnh ve bien phdp bdo ddm co the dp dung doi 
voi tdi sdn la quyen tdi sdn doi vai doi tuong quyen so hitu tri tue vd viec dang ky bien phdp bdo 
ddm do, tit do neu len nhicng bat cap va de xudt mot so kien nghi lien quan den viec hodn thien quy 
dinh phdp luat Viet Nam Men hdnh ve (1) bien phdp bdo dam dp dung doi vai tdi sdn la quyen so 
hint tri tue vd (2) ddng ky bien phdp bdo ddm doi voi tdi sdn Id quyen sa hiru tri tue. 
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Abstract: In order to expand the collaterals which are the objects of intellectual property rights, 
in the context of the market economy, the Vietnamese legal system has to be gradually improved. The 
article analyzes the provisions of current Vietnamese law on the security, which is applicable to the 
property being property rights in relation to the objects of intellectual property rights, and the 
registration of such security, thereby presenting the limitations and proposing some recommendations 
regarding the security related to the objects of intellectual property rights in order to complete the 
provisions of current Vietnamese law. 
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1. Bien phap bao dam a6i vol tai san la Di6u 292 BLDS nam 2015 quy dinh 9 bien 
quyen sfr hiru tri tu^ phap bao dam thyc hien ngbia vu, bao gom: cam 

Theo Dieu 3 Luat so hiiu tri tue nam 2005, co tai san, the chap tai san, dat cpe, ky cupc, ky 
sua doi, bo sung nam 2009, ddi tupng quyen so quy, bao luu quyen sa bihi, bao lanh, tin chap va 
hiiu tri tue bao g6m: quyen tac gia, quyen so hiiu cam giii tai san. 
cong nghiep va quyen doi vai giong cay trong. Khac voi cac bien phap bao dam thyc hien 
Trong do, quySn tac gia, theo Dieu 18 Luat so nghia vu khac, bao lanh va tin chap Ian lupt dupe 
hiiu tri me nam 2005, bao gom ca quyen nhan dinh nghia tai Dieu 335 va Dieu 344 BLDS nam 
than va quygn tai san. Do vay, Di8u 115 Bp luat 2015, la nhiing bien phap bao dam d6i nhan. 
dan sy (BLDS) nam 2015 quy dinh chi quyen tai Theo do, ehii no co mot nguoi m§c no thii hai 
san d6i voi d6i tupng quySn so hiru tri tue la ben canh nguoi mac np ebinb^ Day la hai bien 
quy8n tai san^ va la tai san theo quy dinh tai phap bao dam duy nhat trong BLDS hien hanh 
Khoan 1 DiSu 105 eiia Bp luat nay. khong bing tai san cua nguoi thir ba, tiic ngu6i 

' Tign sy, Khoa Luat, Truang Dai hoc Mo thanh pho Ho Chi Minh. _ _ _ 
2 Dieu 115 BLDS nam 2015 quy dinh quySn tai san chi bao gom quyen tai san doi voi doi tugng quySn so hiru tri 
tue la chinh xac hon Dik 1S1 BLDS nam 2005 va Didu 188 BLDS nam ] 995, von quy dinh chung rang quygn so 
huTi tri tue la quySn tai san. Boi vi, quySn tac gia, mot trong nhiing doi tuong ciia quyen so huu tri tue (theo Dik 3 
Luat so huu tri tue nam 2005, sua doi, b6 sung nam 2009), bao gom̂  ca quyen nhan than va quyen tai san (theo Digu 
18 Luat so huu tri me nam 2005). Tuy nhien, trong pham vi bai viet nay, quyen tai san doi vai doi tugng quy6n so 
hiiu tri tue duac goi tJt la quyen so hiiu tri tue. 
' NguylnNggc Dien, B'lnh lugn khoa hoc vi bdo ddm thuc hien nghia vu trong lugl ddn su Vtet Nam, Nxb Tre, TP. 
HCM,200oTtr.l5. 
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thir ba khong dua ra mot tai san cy the nao cho 
chu np de bao dam cho viec thuc hien nghia vu 
ciia nguoi mac np^. Vi le do ma khong tbg ap 
dung hai bien phap bao dam ddi nhan la bao lanh 
va tin chap doi vai tai san la doi tupng quyen so 
huu tri tue. 

Can cir vao cac quy dinh tai Di6u 328, 329, 
330 va 346 BLDS nam 2015, cac bien phap bao 
dam thuc bien nghia vu gom: dat cpc, ky cupc, 
ky quy va cam giii tai san chi ap dung doi voi cac 
tai san la vat, tien va giay ta c6 gia^ va doi hoi 
phai CO su chuyen giao tai san ve mat vat chat tir 
ben bao dam cho ben nhan bao dam hoac ebo 
nguai thii ba^. Tuy nhien, khong nhu tai san hiiu 
hinh, la nhirng tai san nhan biet dupe bang giac 
quan khi tiep xiic, quyen sa hiiu tri tue chi co the 
la tai san v6 hirib'', khong the nhin thay va khong 
cam nam dupe, nen khong the chiem btiu hay 
chuyen giao ve mat vat chat dupe. Do vay, doi 
vai tai san la doi tupng quyen so hiiu tri tue, 
khong the ap dung bien phap dat cpe, ky eupe, ky 
quy v^ dm giii tai san. Ciing khong th8 ap dung 
bien phap eSm e6 tai san, dupe dinh nghia tai 
DiSu 309 BLDS nam 2015, von doi hoi phai c6 
su chuyen giao tai san ve mat vat chat tir ben bao 
dam cho ben nhan bao dam, doi voi tai san la doi 
tupng quyen so biiu tri tue. 

Theo Dieu 331 BLDS nam 2015, bien phap 
bao luu quyen so hiiu chi ap dyng trong hpp 

dong mua ban. Luat so hiiu tri tue nam 2005, sua 
doi, bo sung nam 2009 chi quy dinh viec chuyen 
giao, chuy8n nhupng cac doi tupng quyen scr hiiu 
tri tue, chii khong the mua ban quyen so hiru tri 
tu^''. Dieu nay ciing co nghia rang bien phap bao 
luu quyen so hiiu cung khong the ap dung d6i 
vai tai san la quyen so huu tri tue'. 

Di8u 317 BLDS nam 2015 dinh nghia rang 
the chap tai san la viec mot ben (gpi la ben the 
chap) diing tai san thupc so hiiu cua minh de bao 
dam thuc hien nghia vu va khong giao tai san cho 
ben kia (gpi la b8n nhan the chap), ma tai san the 
chap do chinh ben the chap giii"'. Nhu da phan 
tich, dac trung ciia tai san v6 hinh, con gpi la 
quy8n tai san, trong do co quyen so him tri tue, la 
khong the nam giii hay chuyen giao ve mat vat 
chat. Chinh vi vay ma bien phap th8 chap la bien 
phap phu hpp nhat dupe ap dung doi vai tai san 
la quy8n so hiiu tri tue, 

Thyc ti8n, the chap tai san la quyen so hiiu tri 
tue da xuat hien tir lau tren th6 gioi". Tai 
Singapore, vao nam 2016, Tap doan Quoc te 
Masai da thanli cong trong viec sii dung quy8n so 
hiiu tri tue la sang che lam tai san the chap de vay 
von ngan hang'^. Tai Viet Nam, vao nam 2013, 
Agribank da tirng cho Lifepro Viet Nam diing 
quyen sir dung 6 nhan hieu thoi trang mua tir 
nuae ngoai la tai san th8 chap de vay 70 trieu 
USD (hon 1.464 tyd6ng)" 

* Tnrong Thanh Diic, 9 bien phdp bdo ddm nghia vu hop ddng, Nxb Chinh tri Quoc gia Su that. Ha Noi, 2017, tr.247. 
^ Theo khoan 1 Digu 330 BLDS 2015, d6i vai bien phap ky quy, ben co nghia vu c6 tha gui gi4y to co gia vao tai 
khoan phong toa tai mot to chiic tin dung de bao dam cho vi^c thuc hien nghia vu. 
* Khoan 1 Di6u 330 BLDS 2015 quy dinh ring, d6i vai bien phap ky quy, ben co nghia vii khong chuyin giao tai 
san cho ben co quy8n, ma gtii tai san vao tai khoan phong toa tai mgt to chiic tin dung dl bao dam cho viec thuc 
hî n nghta vu. 
' Nguyin Ngpc Dien, Tmong Dai hoc Md TP. H6 Chi Minh, Giao trinh Luat ddn su, Tap 1, Nxb Dai hoc Qu6c gia 
TP. Ho Chi Minh, 2018, tr. 221 va 222. 
' Chuang IV (tij DiSu 45 dSn Dik 48), Chuon^ X (tir Diau 138 dan DiSu 150), Chuong XV (tii Diau 192 den Diau 
197) Luat sd hiru tri tua nam 2005, siia d6i, b6 sung nam 2009. 
' Tnrong Thanh Due, 9 bien phdp bdo ddm nghta vu hgp Sng, Nxb Chinh tri Qu6c gia Su that. Ha Noi, 2017, 
tr. 255, 256. 
'" Cac bin co tha dioa thuan giao cho nguai thii ba giu tai san thS chip (khoan 2 Diau 317 BLDS 2015). 
" Tuyat Trinh, Ch4t lugng Viet Nam, Gidi phdp vay vdn ngdn hang bang the chdp tdi sdn tri tue, http://vietq.vn/tai-
san-tri-tue-giai-phap-vay-von-ngan-hang-moi-cho-doanh-nghiep-d77708.html, dang ngay: 11/12/2015, tmy cap 
ngay: 07/08/2019. 
'̂  Ashima Ohri, Asian Legal Busmess, Singapore approves first IP-backed loan, https://wwv/.legalbusmessonline.com/ 
news/singapore-approves-first-ip-backed-loan/72556, dang ngay: 09/06/2016, tmy cap ngay: 07/08/2019. 
'̂  Thu Hang, Tiin Phong, Tha chdp ao, nit mot ngan ty that, https://www.tienphong.vn/kinh-te/the-chap-ao-mt-
mot-ngan-ty-that-615042.tpo, dang ngay: 25/02/2013, tmy cap ngay: 07/08/2019. 

http://vietq.vn/tai
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BLDS nam 2015 va 2005 d6u khSng dinh 

quyen so hiru tri hie la quyen tai san'" va la tai 
san'^. Do v^y, quyen sa hiru tri tue c6 th6 dupe 
diing de lam tai san bao dam cho cac bien phap 
bao dam thuc hien nghia vu. The chSp tai san, 
nhu da phan tich, la bien phap duy nhat dupe ap 
dung doi voi tai san la quyen so hiiu tri tue. Di8u 
nay ciing da dupe khang dinh ro rang trong giai 
hpc thuat'* va boi eo quan nha nuoe co thdm 
quyen la Ngan hang Nha nucfc Viet Nam". 

BLDS nam 2015 da co su thanh cong hon 
BLDS nam 2005 trong viec nhap ba dieu luat la 
Dieu 320, 321 va 322 ve tai san bao dam (la vat; 
tien, giay to co gia va quyen tai san) thanh mot 
dieu luat duy nhat la Dieu 295 trong BLDS nam 
2015'^. Tuy nhien, dieu nay dan den bat cap la 
cac quy8n tai san nao eo the dupe dung lam tai 
san bao dam trong cac bien phap bao dam thire 
bien nghia vu. 

Van ban duoi luat huong dSn thi hanh 
BLDS ve cac bien phap bao dam la Nghi dinh 
163/2006/ND-CP do Chinh phu ban hanh ngay 
29/12/2006 ve giao dich bao dam, dupe sua doi, 
b6 sung boi Nghi dinli 11/2012/ND-CP do Chinh 
phii ban hanh ngay 22/02/2012, chi quy djnh ve 
viec th8 chap quyen tai san la quyen sir dung 
dat'^ va quyen doi np^", chii khong quy dinh ve 
viec th8 chap quyen so hiiu tri tue. Tuy nhien, 
theo Khoan 4 Di8u 154 Luat ban hanh van ban 
quy pham phap luat nam 2015, van ban quy 
pham phap luat h8t hieu lue thi van ban quy 
pham phap luat quy dinh chi tiet thi hanh van ban 
do ciing d6ng thai h8t hieu luc. Do Nghi dinh 

163/2006/ND-CP do Chmh phu ban hanh ngay 
29/12/2006 ve giao dich bao dam, dupe sua doi, 
bd sung boi Nghi dinh 11/2012/ND-CP do Chinh 
phu ban hanh ngay 22/02/2012 huang din thi 
hanh BLDS nam 2005, nhung BLDS nam 2005 
da het hieu luc, nen Nghi dinh 163/2006/ND-CP 
va Nghi dinh 11/2012/ND-CP cUng b8t hi8u luc 
thi hanh. 

Luat so hiru tri tue nam 2005, sira ddi, bo 
sung nam 2009, chi quy dinh viec chuyen giao 
quyen tac gia, quyen lien quan tir Dieu 45 den 
Dieu 48, viec dinh doat doi tupng quy8n so hiiu 
cong nghiep thong qua viec chuyen giao quyen 
so hiiu cong nghiep tai diem c Khoan 1 Di8u 123 
va tit Dieu 138 toi Dieu 150, va viec ebuy8n giao 
quyen doi vai giong cay trong tir Di8u 192 d8n 
Dieu 197, chii khong eo hkt k^ dieu luat nao 
khang dinh chit the quyen so hiru tri tue dupe th8 
chap cac doi tuong ciia quyen nay. 

Cae van ban duai luat huang din thi hanh 
Luat so hiiu tri tue, bao gom: Nghi dinh 
22/2018/ND-CP do Chinh phu ban hanh ngay 
23/02/2018 quy dinh chi tiet mot so dieu va bien 
phap thi hanh Luat so hiiu tri tue nam 2005, sira 
doi, bo sung nam 2009 ve quyen tac gia, quy8n 
lien quan; Nghi dinh 103/2006/ND-CP do Chinh 
phii ban hanh ngay 22/09/2006 quy dinh chi ti8t 
va huong din thi hanh mdt so di8u cua Luat sa 
hiiu tri tue ve so hiiu cong nghiep, dupe sira doi, 
b6 sung boi Nghi dinh 122/2010/ND-CP do 
Chmh phii ban hanh ngay 31/12/2010; Nghi dinh 
88/2010/ND-CP do Chinh phu ban hanh ngay 
16/08/2010 quy dinh chi ti8t, huong din thi hanh 

'" Diau 115 BLDS 2015 va Dik 181 BLDS 2005. 
'5 Khoan I DiSu 105 BLDS 2015 vaDigu 163 BLDS 2005. 
'̂  Bui Diic Giang, Xdc lap bi0n phdp bdo ddm bang tdi sdn theo Bo luat ddn su. Tap chi Ngan liang. 
" Misa (dan theo Tri thiic tre), Phdn hoi cua NHNN vi sir dung tdi sdn tri lue de the chdp vay vdn ngdn hang, 
http://www.misacom.vn/tin-tuc/chi-tiet/newsid/52708/Phan-hoi-cua-NHNN~tai-san-tri-tue-de-the-chap-vay-von-
ngan-hang, dang ngay: 23/09/2016, tmy c?.p ngay: 02/08/2019. 
'" D6 Van Dai (Chu bien), Binh lugn khoa hoc nhimg diem m&i cua Bp lugtddn su nam 2015, Nxb H6ng Diic, TR 
HCM. 2016,'tr. 315 va 316; LeVuNam, Hodn thien cdc quy dinh vi cdc bien phdp bdo ddm thuc hien nghia vu 
trong 'DU thdo Bo luat dan su sua doi. Tap chi Nghien ciiu ISp phap, so 13/2015, tr.27; Vien The Giang, Thuc tran§ 
phdp luat ve tdi sdn bdo ddm thuc hien nghia vu ddn su vd huang sua doi, Tap chi Nha nuoc va Phap luat, so 
04/2015. tr.36. 
'̂  Diam c Khoan 1 Diau 10, dilm a Khoan 1 Dieu 12, Diau 28 va Diau 68 Nghi dinh 163/2006/ND-CP do Chinh 
phii ban hanh ngay 29/12/2006 va giao dich bao dam, dugc sira doi, bo sung boi Nghi dinh 11/2012/ND-CP do 
Chinh phu ban hanh ngay 22/02/2012. ^ . 
=" Diau 22 Nghi dinh 163/2006/ND-CP do Chinh phu ban hanh ngay 29/12/2006 ve giao dich bao dam, dugc sua 
d6i, b6 sung boi Nghj djnh 1 i/2012/ND-CR 
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mot so dieu ciia Luat so hihi tri tue nam 2005, 
sira doi, bo sung nam 2009 ve quy8n doi voi 
giong cay trong, ve phan minh, ciing khong co 
bat cii quy dinh nao khang dinh chu th8 quyen so 
hiiu tri tue dupe the chap quyen nay. 

Luat so hiiu tri tue nam 2005, sira doi, bo sung 
nam 2009 dupe ban hanh trong boi canh cua 
BLDS nam 2005. Theo do, quy8n so hiiu tri tue va 
chuyen giao cong nghe dupe nam trong mot phan, 
do la Phln thii sau cua BLDS nam 2005. Nghi 
djnh 163/2006/ND-CP do Chinh phu ban hanh 
ngay 29/12/2006 ve giao dich bao dam, dupe sira 
d6i, b6 sung boi Nghi dinh 11/2012/ND-CP do 
Chinh phii ban hanh ngay 22/02/2012, ciing dupe 
ban hanh trong boi canh BLDS nam 2005 va Luat 
so hiiu tri tue nam 2005, siia doi, bo sung nam 
2009. Tuy nhien, BLDS nam 2005 da h8t hieu lye 
thi hanh. Ngay 24/11/2015, tai ky hpp thii 10, 
Quoc hoi khoa 13 da thong qua Bp luat dan su 
nam 2015 (Luat s6 91/2015/QH13). Vi le do ma 
trong thai gian sap tdi, viec sira doi Luat so huu tri 
tue can nam trong mot phan cua chuang trinh xay 
dung luat cua Quoc hoi. Theo do, can khang dinh 
chu th8 quy8n so hiiu tri tue dupe the chap cac doi 
tupng cua quy8n nay, ciing giong nhu Luat dat dai 
nam 2013 khang dinh chu the quy8n sir dung dat 
dupe the chap quyen su dung dat^'. Song song do. 
Cling can phai sua doi Nghi dinh v8 giao dich bao 
dam cho phu hpp voi Luat so hiiu tri tue ve viec 
cong nhan quy8n the chap doi tupng quyen so hiiu 
tri tue ciia chii the co quyen. Dieu nay ciing giong 

nhu viec khang dinh chu so huu cac tai san v6 
hinh dupe quyen the chSp cac tai san do tai luat 
cua mot so nuoc hien nay. Vi du nhu tai 
Singapore, Dieu 11.6.1 Luat v8 tm dung va bao 
dam nghia vu quy dinh rang cac tai san v6 hinh, 
trong do c6 quyen so hiiu tri tue, co th6 diing lam 
tai san the chap de bao dam thuc hien nghia vu^ .̂ 

2. Dang ky bien phap bao dam d6i v&i tai 
san la quy^n sa hmi tri tue 

Tha- nhdt, ve thdm quyen ddng ky xdc Igp vd 
chuyen giao quyen sa hihi tri tue. 

Theo quy dinh tai Khoan 1 Di8u 35 Nghi 
dinh 22/2018/ND-CP do Chinh phu ban hanh 
ngay 23/02/2018 quy dinh chi ti8t mot so di8u va 
bien phap thi hanh Luat so hiiu tri tue nam 2005, 
siia doi, bo sung nam 2009 ve quyen tac gia, 
quyen lien quan. Cue Ban quyen tac gia true 
thupc Bp Van boa, Th8 thao va Du lich^^ thyc 
hien viec cap, cap lai, doi, hiiy bo hieu lire Giay 
chiing nhan dang ky quyen tac gia, Giay chimg 
nhan dang ky quy8n li8n quan̂ "* 

Theo Dieu 6 Luat so huu tri tue nam 2005, 
Di8u 6 Ngbj dinh 103/2006/ND-CP do Chinh phu 
ban hanh ngay 22/09/2006 quy dinh chi ti8t va 
huoug dan thi hanh mot so di8u ciia Luat so hiiu 
tri tue ve so hiiu cong nghiep va Chuong I Muc I 
Khoan 1 Thong tu 01/2007/TT-BKHCN huong 
din thi hanh Nghi dmh 103/2006/ND-CP^=, trong 
cac doi tupng ciia quyen so hiru tri tue, quyen so 
hiiu cong nghiep doi voi sang che, kieu dang cong 
nghiep, thi8t ke bo tri, nhan bieu^^ chi dan dia ly 

'̂Khoan 1 Dilu 167, khoan 2 Diau 173,diam dkhoan 2Diau 174, diam b khoan 1 Dieu 175, diem g khoan 1 Diau 
179, diam b khoan 2 Diau 183 Luat dat dai narri 2013. Tuy nhien, cSn luu y rang, khoan 2 Di6u 181 Luat dit dai 
nam 2013 quy dinh rSng co so ton giao, cong d6ng dan cu sir dung dat khong dugc tha chap quyen su dung dat. 
" Singapore Law Watch, Commercial Law, Ch. II The Law of Credit and Security, https://wv™'.singaporelawwatch.sg/ 
About-Singapore-Law/Commercial-Law/ch-ll-the-iaw-of-credit-and-security,.tmy cap ngay: 01/08/2019. 
" Ca ciu to chiic Bp Van hoa, Thd thao va Du lich dugc quy dinh t̂ i Diau 3 Nghi dinJi79/2017/ND-CP do Chinh 
phii ban hanh ngay 17/07/2017 quy djnh chiic nang, nhiem vu, quyen han va co cau to chiic cua Bp Nong nghiep 
va Phat trien nong thon. 
" Can luu y r^ng, theo Dilu 2 Diiu 49 Luat sa hiru tri tue nam 2005, dang ky khong phai la thu tuc bdt huge da 
dugc huang quyen tac gia, quyan lian quan. 
" Thong tu 01/2007/TT-BKHCN huong din thi hanh Nghi dinh 103/2006/ND-CP do Chmh phii ban hanh ngay 
22/09/2006 quy dinh chi tiat va huang dan thi hanh mot s6 diau ciia Luat so hiru tri tue ve so hiiu cong nghiep da 
dugc sira d6i, b6 sung b6i Thong tir 13/2010/TT-BKHCN, Thong tu 18/2011 /TT-BKHCN, Thong tu 05/2013/TT-
BKHCN va Thong tu 16/2016/TT-BKHCN. 
*̂ Riang d6i voi nhan hiau n6i tiang, theo khoan 2 Dî u 6 N ^ i dinh 103/2006/ND-CP do Chinh phu ban hanh ngay 

22/09/2006 quy dinh chi tiat va huang din thi hanh mot s6 difeu cua Luat so hiru tri tue v% sa bmi cong nghiep, quyen 
sa hiiu cong nghiep d6i vai nhan hieu n6i tilng theo quy dinh tai DiSu 75 cua Luat sa hiiu tri tue nam 2005, duoc 
xac lap tren ca so thuc tiln su dung rgng rai nhan hieu do ma khong c§n thirc hien thii tuc dang ky. 
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quy8n doi voi giong cay trdng dupe xae lap h-8n 08/2018/TT-BTP huang din v8 dang ky, cung 
o so quyet dinh d p Van h'mg, GiSy chiing nhan cip thong tin ve bien phap bao dam, hop d6ng 
ane kv hoac Ban? ban hn nna r-r, nu^r, ^hi V.„A^ .,i (rao d6i thong tin v8 dang ky bien phap bao dang ky hoac Bang bao ho cua co quan nha nuoc 

CO tham quyen theo thu tuc dang ky. 
Theo Chuang I va Chuang II Thong tu 

01/2007/TT-BKHCN, da dupe sira d6i, b6 sung 
boi Thong tu 13/2010/TT-BKHCN, Thong tu 
18/2011/TT-BKHCN, Thong tu 05/2013/TT-
BKHCN va Thong tu 16/2016/TT-BKHCN, Cue 
So hiiu tri tue true thupc Bp Khoa hpc va Cong 
nghe^^ la co quan cap Van hmg bao bp d6i voi 

dam tai Trung tam Dang ky giao dich, tai san cua 
Cue Dang ky qu6c gia giao dich bao dam thupc 
Bp Tu phap va Khoan 4 Dieu 9 Nghi dinh 
102/2017/ND-CP do Chinh phii ban hanh ngay 
01/09/2017 v8 dang ky bien phap bao dam, 
quy8n tai san phat sinh tir quyen tac gia, quyen sa 
hiiu cong nghiep, quy8n d6i v6i giong cay ft-ong 
la cac tai san bao dam dupe dang ky theo y8u cau 

doi voi sang che, kieu dang cong nghiep, thidt k6 tai Trung tam Dang ky giao dich, tai san cua Cue 
bo tri, nhan hieu, cap Giay chiing nhan dang ky Dang ky qu6c gia giao dich bao dam thupc Bp 
chi dan dia ly va thuc hien viec dang ky hpp Tupbap. 
dong chuyen giao quy8n so huu cong nghiep. Tu nhiing quy dinh tren, co the thay rSng 

Khoan 3 Dieu 9 Thong tu 16/2013/TT- Cyc Ban quy8n tac gia true thupe Bp Van boa, 
BNNPTNT huong din ve bao bp quyen doi vai The thao va Du lich thuc bien viec cap, cap lai, 
giong cay trong quy dinh rang Cyc Trong trpt doi, buy bo hieu lye giay ehiing rihan dang ky 
true thupc Bp Nong nghiep va Phat trien nong quyen tac gia, giay chiing nhan dang ky quyen 
thon^^ cap Bang bao hp giong cay trong, thuc lien quan. Cue Sa huu tri tue true tbu6c Bp 
hien viec dang ky hpp dong chuyen nhupng 
quyen doi voi giong cay trong. 

Thir hai, ve thdm quyen ddng ky the chdp 
quyen so him tri tue. 

Quy8n so hiiu tri tue, mot trong nhiing quyen 
tai san theo quy dinh tai Di8u 115 BLDS nam 
2015 va la mot trong nhiing tai san dupe dinh 
nghia tai Khoan 1 Di8u 105 BLDS nam 2015, 
khong the la mot trong nhiing bat dong san dupe 
liet ke tai Khoan 1 Di8u 107 BLDS nam 2015. 
Quyen so hiiu tri tue chi co the la dong san theo 
quy dinh tai Khoan 2 Di6u 107 BLDS 2015. 

Khac voi BLDS nam 2005, BLDS nam 2015 

Khoa hpc va Cong nghe thyc hien viec cap Van 
bang bao hp doi voi doi vai sang che, ki8u dang 
cong nghiep, thiet ke bo tri, nhan hieu va Giay 
chimg nhan dang ky chi din dia ly va thuc hien 
viec dang ky hpp dong ebuy8n giao quyen so 
hihi cong nghiep. Cue Trong trpt true thupc Bp 
Nong nghiep va Phat tri8n nong thon cap Bang 
bao hp giong cay trong va thyc hien viec dang 
ky hpp dong chuyen nhupng quy8n doi voi 
giong cay trong. Trong khi do, tham quy8n dang 
ky bien phap bao dam la the chap tai san doi voi 
eac doi tupng quyen so hiiru tri tue thupc Trung 
tam Dang ky giao dich, tai san eua Cyc Dang 

khong quy dinh ve binh thiic hpp dong the chap ky quoc gia giao dich bao dam thupc Bp Tu 
tai san. Tuy nhi8n, theo Khoan 2 Dieu 4 Nghi 
dinh 102/2017/ND-CP do Chinh phu ban hanh 
ngay 01/09/2017 v8 dang ky bien phap bao dam, 
viec th8 ch§.p tai san gan lien voi dat hinh thanh 
trong tuong lai va th8 chdp tai san la dong san 

phap. Cac co quan nay khong sir dung chung 
mot he thong eo so dii lieu, do vay, khong eo su 
k8t n6i va khong the quan ly dupe mSt each chi 
tiet cac giao dich lien quan den cac d6i tupng 
quyen so him tri tue. Tir do dan d8n cac nil ro co 

khac, trong do co quy6n so hihi tri Uie, nhu da de the phat sinh, gay anh huong den cac b8n trong 
cap ben tren, dupe dang ky khi c6 yeu clu. Theo giao dich bao dam cung nhu anh huong d8n b8n 
Di8u 5 va dilm a Khoan 7 Di8u 6 Thong tu thir ba co lien quan. Vi du dien hinh nhu, sang 

2' Co c§u t6 chire Bo Khoa hgc va Cong nghe dugc quy dinh tai Diau 3 Nghi djnh 95/2017/ND-CP do Chinh phii ban 
hanh ngay 16/08/2017 quy dinh chiic nang, nhi?m vu, quyan h ^ va ca cau to chiic ciia Bp Khoa hoc va Cong nghe. 
'-" Co cau t6 chiic Bo Nong nghiep va Phat trian nong thon dugc quy dinh tai Dieu 3 Nghi dmh 15/2017/ND-CP do 
Chinh phu ban hanh ngayl7/02/2017 quy dinh chiic nang, nhiem vu, quyen han va co cau to chiic ciia B6 Nong 
nghiep va Phat trian nong thon. 

o 
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che dang dupe sir dung la tai san bao dam, lai 
lixang cho chu the khac. Do dang ky hpp dong 
chuy8n quyen sir dyng sang ch8 (hop dong 
lixang sang ch8) va dang ky bien phap bao dam 
d6i vdi sang cb8 thupc tham quy8n cua bai co 
quan khac nhau nen kho co the quan ly dupe 
sang ch8 dang lixang co dang dupe diing d8 the 
chip hay khong. Them vao do, do ho so dang 
ky chuyen quyen sir dung sang ch8 khong doi 
hoi ban goc van bang bao hp^^ nen ben bao dam 
c6 the tu do xac lap hpp dong lixang sang cb8 
ma khong can thong bao hoac khong can co su 
dong y eua ben bao dam. 

Theo thong le tai nhi8u nuoc tren the gioi. 
Cue so hihi tri tue cbiu trach nhiem quan ly tat 
ca cac boat dong li8n quan den cac doi tuong 
quyen sof hiru tri tue, tu viec th&m dinh dan dang 
ky bao bp cho den viec cap van bSng bao hp va 
quan ly mpi giao dich lien quan den cac d6i 
tupng quy8n so hiiu tri tue nhu: chuyen giao 
quy8n so hihi tri tue, dang ky bien phap the chap 
d6i voi cac doi tupng quyen so hiiu tri tue... 
Dien hinh nhu tai Singapore, quoc gia diing thii 
4 the gioi, dimg dau Chau A v8 bao bp so hihi tri 
tu?^", IPOS (Intellectual Property Office of 
Singapore)^' la co quan quan ly v8 sa hihi tri tue 
thu6c Bp Tu phap, eo ehiic nang quan ly he 
thong so hiru tri tue, tbiie dly viec khai thac tai 
san tri tue, xay dung nang luc va phat trien he 
sinh thai so hihi tri tue ciia nham h§ trp hieu qua 
viec tao lap, bao hp va khai thac tai san tri tue^^. 
Vi?t Nam c6 the ling dung each thirc nay cho 
phii hop vai thuc ti8n hien nay tai nuoc nha. Cu 

th8. Cue Ban quy8n tac gia thupe Bp Van hoa, 
The thao va Du lich. Cue So hiiu tri tue thupc 
Bp Khoa hoc va Cong nghe, Cyc Trong trpt 
thuoc Bp Nong nghiep va Phat tri8n nong thon 
khong chi la eac co quan eo tham quyen thyc 
hien viec cap van bang bao hp va dang ky hpp 
dong chuyen giao eac doi tupng quyen so hiiu 
tri tue, ma con thuc hien cac giao dich khac lien 
quan den quyen sa hihi tri tue, dac biet la thyc 
hien viec dang ky the chap cac doi tupng quyen 
so hiiu tri tue. Tuy theo doi tupng quyen sa hiiu 
tri tue do la quyen tac gia, quyen so hiiu cong 
nghiep hay quyen doi voi gi6ng cay trdng ma 
Cue Ban quyen tac gia, Cue So huu tri tue hay 
Cue Trong trpt se thuc hien viec dang ky the 
chap cac doi tupng quyen so hiiu tri tue nay. 
Tuong tu nhu doi voi quy8n sir dung dit. Van 
phong dang ky dat dai true thupc Sa Tai nguyen 
va M6i trutmg vira la co quan cap Giay chimg 
nhan quyen sit dung dit, quy8n so hihi nha o va 
tai san khac gan lien voi dat^\ vira la co quan 
thyc hien dang ky, cung cap thong tm v8 bien 
phap bao dam bang quy8n sir dung dat, tai san 
gin lien vai dat^''. De lam dupe dieu do, trong 
tuong lai, can phai chinh sira Dieu 4 Nghi dinh 
102/2017/ND-CP do Chinh phu ban hanh ngay 
01/09/2017 v8 dang ky bien phap bao dam va 
Di6u 6 Thong Ur 08/2018/TT-BTP huong din 
mot so vSn de ve dang ky, cung cap thong tin v8 
bien phap bao dam, bop dong va trao doi thong 
tin v8 dang ky bien phap bao dam tai cac Trung 
tam dang ky giao dich, tai san ciia Cyc Dang ky 
qu6c gia giao dich bao dam thupc Bp Tu phap./. 

" Diem 47.2 Thong tu 01/2007/TT-BKHCN, da dugc siia doi, bo sung boi Thong Ui 13/2010/TT-BKHCN. 
'" Dan tri, S.H., Tang cuang hgp tdc song phuong vi sa huu tri tue giua Viet Nam vd Singapore, 
https://dantri.com.vn/khoa-hoc-cong-nghe/tang-cuong-hop-tac-song-phuong-t-nam-va-singapore-
20171128170520078.htm, dang ngay: 28/11/2017, tmy cap ngay: 12/08/2019. 
'̂ Website cua Co quan quan ly yh so hihi tri tue Singapore IPOS: https://www.ipos.gov.sg/, Chire naiig, nhiem vu 

va quyan h ^ ciia Co quan quan ly vh scr hiiu tri tue Singapore (IPOS) dugc quy dinh tai Diau 6 va Diau 7 cua Dao 
lu|t Smgapore \h Co quan quan ly vh so hiiu tri tue (IPOS) (Tham khao tai: Smgapore Statutes Online, Intellectual 
Property Office of Singapore Act (Chapter 140), 
'̂  Tin tiic (din theo TTXVN), Khanh Chi, Sa hOu tri tu0. Huang tdi vi tri thu 2 ASEAN, https://baotintuc.vn/kinh-
te/so-huu-tri-tue-huong-toi-vi-tri-thu-2-asean-20170128084251709.htm, dang ngay: 28/01/2018, tmy cap ngay: 
12/07/2019. 
" Diau 37 Nghi dinh 43/2014/ND-CP do Chinh phii ban hanh 15/05/2014 quy dinh chi tiat thi hanh mot s6 digu 
ciia Luat dit dai, da dugc sua d6i, b6 sung boi Nghi dinh 01/2017/ND-CP. 
" Khoan 4 DiSu 9 Nghi dinh 102/2017/ND-CP do ciiinh phu ban hanh ngay 01/09/2017 va dang ky bien phdp 
bao dam. 

o 
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