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Tom tat: Do dac la mot trong nhimg hoat dong to tun^ ma. Ida an phdi thuc hien khi gidi quyit 
cdc tranh chap c6 doi tucmg Id nhd. quyin sic dung ddt. Tuy nhiin. do Bo luat td tung dan su 
(BLTTDS) nam 2015 khong quy djnh do dac Id hoat dong thu thap chimg cie doc lap nen phdt sinh 
mpt so vu&ng mac, bat cap, gay kho khan cho Toa dn, ca quan chuyen mon thuc Men cong tdc do 
dqc nhu: cdn ho, cong chuc Toa dn, cdc ca quan huu quan nhan thuc chua day du vS hoQtt dQng 
do dac; chua co gidiphdp huu hieu khi c6 hank vi cdn tr& do dac; chua c6 che tdi khi ca quan do 
dac, cdn bo do dac khong thuc hien, cham thuc Men hoac thuc hien khong day du yen cdu do dac 
cua Ida dn; trinh tu, thu tuc thuc Men do dac chua chat che, chua thong nhdt giua cdc Toa dn, 
cdc dia phuong... Chinh vi le do, doi hoi cdn nhin nhan dung tinh chat cua hoat dong do dac, la 
hoat dong thu thap chimg cu doc lap, tdch khoi hoat dong xem xet, thdm dinh tgi chd, qua do, di 
xudt bo sung quy dinh m&i, sua doi, bo sung cdc quy dinh hien hdnh c6 lien quan de giup hoat dong 
do dac duac tien hdnh de dang, phdt huy gid tri cua no trin thuc te. 
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Abstract: Measurements are one of the procedural activities that the Court must take when 
resolving disputes that are objects of land and land use rights. However, because the 2015 Civil 
Procedure Code does not stipulate measurement is an independent collection of evidence, there are 
a number of difficulties and shortcomings, causing difficulties for the Court and professional 
agencies to implement measurements such as officials and civil servants of the Court, relevant 
agencies are not fully aware of the measurement activities; there is no effective solution when there 
are acts of obstructing measurement; there are no sanctions when surveying and measuring agencies 
do not implement, slowly implement or inadequately perform the Court's measurement requirements; 
the order and procedures for implementing procedures are not strict, not consistent between the 
courts, localities... Therefore, it is necessary to consider the measurement as an independent activity 
of evidence collection, separating from on-site review and appraisal to supplement many new 
regulations, amend and supplement relevant current regulations to easily implement the measuring 
activities, promote its value in practice. 

Keywords: Measuring, collecting evidence, civil procedure Code. 
Date of receipt: 03/06/2019; Date of revision: 12/08/2019; Date of Approval: 27/02/2020. 

quan trpng ma Toa an phai tien hanh. Hien nay, 
de thuc hien thu tuc do dac lam can cu cho Toa an 
giai quyet cac loai vu viec thi Toa an dua vac cac 
quy dinh ve thu tiic xem xet, tham dinh tai ch6, 
mot trong nhung hoat dong thu thap chiing cu do 
BLTTDS nam 2015 quy dinh. 

Tuy nhien, viec ap dung cac quy dinh ve xem 
xet, tham dinh tai ch6 de do dac da phat sinh mot 

Ddi vol nhirng vu an dan su, hon nhan gia 
dmh, kinh doanh thuang mai (sau day duac gpi 
chung la cac vu an dan su) ma doi tugng tranh 
chSp la nha, quygn su dung dat hay cac giao dich 
c6 doi tuong la nha, quyen su dung dat, hay tranh 
chap ranh gidi giiia cac bSt dong san va mot so 
tranh chap khac c6 lien quan den nha, quySn su 
dung dat thi do dac la mot trong thu tuc to tung 

' Tĥ ic sy, Toa an Dhan dan huyen Chi? Mai, tinh An Giang. 
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so vuang mac, bat cap, gay kho khan cho Toa an, 
ca quan chuyen mon thuc hien cong tac do dac. 
Chinh vi vay, can c6 each nhin nhan dung tinh 
chat cua hoat dong do dac nhSm khSc phuc kho 
khan, vuong mac, bat cap, phat huy gia tri cua 
hoat dong do dac trong thuc tiSn giai quyet cac 
vu an dan su. 

1. ViSc ap dung quy dinh phap lualt t6 tung 
dan sij dS tien hanh hoat dong do dac 

BLTTDS nam 2015 khong c6 quy dinh 
rieng ve hoat dong do dac. Khi cSn do dac dSt 
dai, cay trong, vat kien true tren dat, Toa an c6 
tham quyen ap dung quy dinh ve xem xet, tham 
dinh tai chd tai Digu 101 BLTTDS va cac quy 
dinh phap luat c6 lien quan de thuc hien. Cu the 
nhu sau: 

- Ve dieu kien de tien hanh do dac: Theo yeu 
cau cua duang su hoac khi xet thay can thiet, Toa 
an thirc hien cong tac do dac. Day la hoat dong 
v6 ciing quan trpng, kSt qua cua no la cac thong 
tin de Toa an dira vao do ban hanh phan quyet. 
Theo quy dinh cua phap luat to tung dan sir, 
duong su ciing c6 quyen, nghTa vu cung cap sa 
do, ban ve doi tupng tranh chap de Toa an kiem 
tra, danh gia, sii dung giai quyet cac via an dan 
su. Tuy nhien, thuc tien xet xii cho thay, khi giai 
quyet tranh chap nha, quyen su dung dat, nhat la 
tnicmg hop cac ben yeu cka phan chia bang hien 
vat, n6u thkm phan chi nhin fren sa do, ban ve do 
duong su cung cap, khong xuong xem xet, tham 
dinh tai ch6 de dan den sai sot khi quyet dinh. 
Rat nhien vu an da phai khang nghi chi vi phan 
chia hien vat khong phii hop voi thuc te, c6 vu da 
chia doi ca ban tha hoac tren dat c6 cay coi, cong 
trinh kiSn true nhung do khong xuong xem xet, 
th^m dinh tai chd nen tham phan. Hoi dong xet 
xii khong bi8t, khong de cap den^. 

- ThSm quy^n tiSn hanh: Tham phan dugc 
phan cong giai quySt vu an ban hanh van ban to 
tung; ca quan chuyen mon, can bo do dac thuc 
hien thii tuc do dac va cung cap ket qua do dac la 
ban ve theo yeu cau cua Toa an. 

- V8 trinh tu, thu tuc ti8n hanh: Tren ca sa 
npi dung vu an, vkn dS ckn phai giai quyet, thSm 

phan tu ban than minh hoac trinh lanh dao Toa 
an ban hanh van ban (thuang la cong van) yeu 
cau CO quan chuyen mon do dac. Theo quy dinh 
tai Thong tu lien tich s6 15/2015/TTLT-
BTNMT-BNV-BTC ngay 04/4/2015 cua Bp 
truang Bp Tai nguyen va Moi truong, Bp truong 
Bp Npi vu, Bp truang Bp Tai chinh huang din 
chuc nang, nhiem vu, quyen han, ca cau to 
chiic va CO che hoat dong ciia Van phong dang 
ky dat dai true thupc Sa Tai nguyen va Moi 
truong (sau day dupe viet tat la Thong tu lien 
tich so 15/2015), ca quan c6 tham quyen do dac 
hien nay la Van phong dang ky dat dai thupc So 
Tai nguyen va Moi truang cac tinh (sau day 
duac viet tat la Van phong dang ky dat dai cap 
tinh), Chi nhanh Van phong dang ky dat dai cap 
huyen thupc Van phong dang ky dat dai cap tinh 
(sau day dugfc gpi tat la Chi nhanh Van phong 
dang ky dat dai cap huyen). Dong thai, ban hanh 
van ban (giay gioi thieu) de duong sir c6 yeu cau 
do dac ky hap dong do dac voi ca quan do d£ic. 
Thong thuang, hop dong do dac chua dimg thoa 
thuan giiia cac ben ve dien tich quySn su dung 
dat, vat kien true, cay trong can do dac; phi do 
dac; thoi gian thirc hien viec do dac va thai gian 
tra ket qua. 

Tren co sa thai gian do dac trong hop dong 
do dac, tham phan ban hanh Quyet dinh xem xet, 
tham dinh tai cho chua dung noi dung to chuc de 
can bp do dac do dac theo yen cau cua Toa an va 
Toa an tnic tiep xem xet hien trang doi tuong 
duac do dac lam can cii giai quyet vu an. Dong 
thoi, tham phan ban hanh van ban (giay bao, 
thong bao) thong bao cho duong su, dai dien iiy 
ban nhan dan cap xa (hoac cong an cap xa hoac 
CO quan, to chire noi c6 doi tuong can xem xet, 
tham dinh), nhirng nguoi khac duac moi tham 
gia viec xem xet, thkm dinh biet va chung kien 
viec do dac. 

Vao thoi diem do dac, Toa an phai lap bien 
ban ghi nhan viec xem xet, tham dinh tai cho de 
can bp chuyen mon do dac. Bien ban phai ghi ro 
kit qua xem xet, tham dinh, mo ta ro hien truang, 
CO chir ky cua nguoi xem xet, tham dinh va chij 

^ Xem: Nguyin Van Circmg, Trln Anh TuJn, Dang Thanh Hoa (chii bien), Binh lugn khoa hoc Bp luat to tung dan 
sir sua dot. Nxb Lao d6ng - Xa hoi, nam 2012, tr.74-75. 
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ky hoac di8m chi cua duong su neu ho co mat, 
cua dai dien uy ban nhan dan cap xa (hoac cong 
an cap xa hoac ca quan, to chuc noi co doi tupng 
dupe xem xet, tham dinh) va nhiing nguoi khac 
dupe moi tham gia viec xem xet, tham dinh. Sau 
khi lap xong bien ban, nguai xem xet, tham dinh 
phai yeu cau dai dien uy ban nhan dan cap xa 
(hoac Cong an cap xa hoac co quan, to chiic noi 
c6 d6i tuong dupe xem xet, tham dinh) ky ten va 
dong dau xac nhan. 

Sau khi lap xong bien ban, phai yeu cau 
dai dien uy ban nhan dan cap xa (hoac cong an 
cap xa hoac co quan, to chuc noi c6 doi tuong 
dupe xem xet, tham dinh) ky ten va dong dau 
xac nhan. 

- Viec xu ly truong hop c6 hanh vi can tra: 
BLTTDS nam 2015 nghiem cam moi hanh vi can 
tro vice xem xet, tham dinh tai cho, trong do c6 
hoat dong do dac. Trong truang hop co hanh vi 
can trcf viec xem xet, tham dinh tai cho, tham 
phan CO quyen de nghi uy ban nhan dan cap xa, 
cong an cap xa noi c6 doi tupng duac xem xet, 
thSm dinh tai cho ho trp. 

2. Nhirng vvo^g mac, bat c^p khi ap dung 
cac quy dinh ciia phap Iu3t td tung dan sy 
hî n hanh thyc hif n boat ddng do dac 

Vi^c ap dung quy dinh cua phap luat to tung 
dan su hien hanh thuc hien hoat dong do dac phat 
sinh mot so vuang mac, bat cap sau: 

Thu-nhat, nhan thuc cua cdn bo, cong chuc 
Toa dn, cdc ca quan hiru quan chua day du doi 
voi hogt dong do dac. 

Do BLTTDS nam 2015 chua co quy dinh 
rieng ve hoat dong do dac nen nhan thiic cua can 
bp Toa an, cac co quan hiiu quan chua day du 
dan dSn cong tac phoi hop chua nhip nhang. 

D6i vai can bp Toa an, khi gap kho khan 
trong viec to chuc do dac (nhu su thieu h6 trp 
cua can bp do dac khi co hanh vi can tro; do dac 
khong theo yeu can cua Toa an), tham phan tien 
hanh cac hoat dong tu do dac hoac thong qua 
cac chijng cu gian tiep khac de xac dinh dien 
tich quyen su dung dat, vat ki8n true tren d4t, 
vi tri vat kien true, cay trong tren dat. Tuy nhien, 
viec tien hanh hoat dong do ve khong thong qua 
CO quan chuyen mon, su dung chung cii gian 
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tiep se khdng phan ardi dung, chinh xac dien 
tich, vi tri ciia doi tuong can do dac. Tir do, ket 
qua giai quyet thieu chinh xac, khong bao ve 
dupe quy8n, Ipi ich hop phap cua co quan, to 
chuc, ca nhan. 

Doi vai co quan chuyen mon, can bo do dac, 
theo Thong tu lien tich s6 15/2015, Van phong 
dang ky dat dai la dan vi su nghiep cong lap 
true thupe So Tai nguyen va Moi truang. Hien 
nay, Van phong dang ky dat dai cap tinh, Chi 
nhanh Van phong dang ky dat dai cap huyen 
boat dong theo ca che tu chu. Ben canh do, 
chua CO quy dinh rang bupc che tai khi ca quan 
chuyen mon, can bp do dac tu choi, thuc hien do 
dac khong diing, du theo yen cau cua Toa an. 
Cho nen, ca quan chuyen mon, can bp do dac 
chua thay duac trach nhiem khi do dac theo yeu 
cau cua Toa an ma voi tam ly la ho trp cho Toa 
an. Vi vay, khi yeu cau cua Toa an phiic tap, c§n 
phai ton nhieu thoi gian thuc hien thi trong mot 
so trucmg hop can bp do dac tir choi thuc hien 
yen cau cua Toa an hoac cham, keo dai thai 
gian thuc hien viec do dac. 

Trong truong hpp co hanh vi can tro, can bp 
do dac yeu cau phai dam bao sire khoe, tai san 
(thiet bi do dac) thi ciing chua c6 giai phap hiiu 
hieu de bao ve can bp do dac cung nhu tai san 
ciia CO quan chuyen mon. Tu do, cong tac do dac 
phuc vu yeu cau cua Toa an ciing gap kho khan. 

Thirhai, chua co gidi phdp him hieu khi co 
hdnh vi cdn tra do dac. 

Ve xu ly hanh vi can tro do dac, BLTTDS 
nam 2015 khong quy dinh each thiic de Toa an 
xir ly khi co hanh vi can tra do dac. 

Truac day, khi huong dan quy dinh tai Dieu 
89 BLTTDS nam 2004, duac sua d6i, b6 sung 
nam 2011 ve xem xet, tham dinh tai cho, cac 
Khoan 6, 7 Didu 9 Nghi quy6t so 04/2012/NQ-
HDTPngay 03/12/2012 huong din thi hanh mot 
s6 quy dinh v8 "Chung minh va chung cu" cua 
BLTTDS da dupe stra doi, bo sung theo Luat sua 
doi, bo sung mot so dieu ciia BLTTDS (sau day 
dupe vi^t tit la Nghi quyet so 04/2012) quy dinh: 

"(5. Neu CO nguai ndo cdn tra Tod dn tien 
hdnh viec xem xet, thdm dinh tgi cho, thi Thdm 
phan yeu cdu dgi dien cua Uy ban nhan dan hoac 
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caquan, to chive co bien phdp can thiep, hd tra 
kip thai de thuc hien viec xem xet, thdm dinh tgi 
cho. Trong trucmg hap cdn thiet, Thdm phdn yeu 
cdu luc luang Canh sdt bdo ve va hd trcr tuphdp 
thuoc Cong an nhan dan co thdm quyen de co 
cdc bien phdp can thiep, ho tra, theo quy dinh tgi 
Thong tusdl5/2003/TT-BCA (VI9) ngay 10/9/2003 
ciia Bo Cong an huong dan hogt dong ho tra tu 
phdp cua luc luang Canh sdt bdo ve va ho ti-a tu 
phdp thuoc Cong an nhdn dan. 

7. Tneang hap da thuc hien day du cdc bien 
phdp duac huang dan tgi khodn 6 Dieu nay ma 
vdn khong tien hdnh duac thi Thdm phdn lap 
bien ban ve viec duong su cdn tra viec xem xet, 
thdm dinh tgi cho de lim vao ho sa vy. dn. Bien 
ban ve viec duang su cdn tra viec xem xet, thdm 
dinh tgi cho, dong thai, phdi duac gui cho ca 
quan co thdm quyen xem xet, xu ly theo phdp luat 
ve hdnh vi chong nguai thi hdnh cong vu cua 
duang su." 

Tuy nhien, npi dung Thong tu so 15/2003/TT-
BCA (VI9) ngay 10/9/2003 eiia Bp Cong an 
huong dan hoat dong h6 trp tu phap cua lue 
luang canh sat bao ve va h6 trp tu phap thupc 
Cong an nhan dan (sau day dupe viet tit la Thong 
tu so 15/2003) khong co quy dinh cu the viec luc 
lupng cong an h6 trp Toa an tien hanh hoat dong 
thu thap ehiing cii (trong do c6 xem xet, tham 
dinh tai ch6) nen tren thuc t^ luc luang cong an 
ho tro chua nhiSu. Ben canh do, BLTTDS nam 
2015 quy dinh khac v6i huong din tai Nghi 
quyet so 04/2012. Vi vay, thcfi gian qua, khi co 
hanh vi can tro viec xem xet, tham dinh tai cho 
de do dac ciia Toa an khong the thuc hien dupe, 
dan den viec keo dai thai gian giai quyet vu an. 

Trong mot so truang hpp, lire lupng cong an 
CO ho tro Toa an nhung chi o miic c6 mat, nhac 
nha. Viec ho trp nay la chua dii de Toa an, co 
quan chuyen mon co the hoan thanh dupe thii tiic 
xem xet, tham dinh tai cho de do dac. 

Thir ba, che tdi dp dung ^oi vai ca quan do 
dgc, cdn ho do dgc khi khong thuc Men, cham 
thuc hien hoac thuc Men khong day du yeu cdu 
do dgc cua Toa dn. 

Hien nay, xuat phat tir nhieu ly do (cong 
viec nhieu, ...) ca quan do dac, can bp do dac 

khong thuc hien, cham thuc hien hoac thirc hien 
khong dly dti yen cau do dac ciia Toa an. Tuy 
nhien, do phap luat t6 tung dan su Idiong quy 
dinh cu th6 ch8 tai trong trutmg hpp nay nen tk 
kho xii ly doi vb'i co quan do dac, can bp do dac 
doi voi cac vi pham nay. 

Thir tu, trinh tu, thu tuc thuc hien do dgc 
chua chat che, chua thong nhdt giiia cdc Toa dn, 
cdc dia phuong. 

Do ehua c6 quy dinh chi tiet nen trinh tu, thii 
tuc thuc hien boat dong do dac chua chat che, 
chua thong nhat giiia cac Toa an, eac dia phuong. 
Cu th6: 

- Ve binh thiic yeu c§,u co quan chuyen mon 
do dac, CO nai, T6a an ban hanh C6ng van trong 
do trinh bay n6i dung su viec, ly do Toa an thuc 
hien thu tuc do dac, yeu cau do dac cu the va chi 
dich danh duong su ky hpp dong do dac voi co 
quan do dac, nop chi phi do dac. Ca quan do dac 
se dya vao yeu cau ciia Toa an dS ti6n hanh do 
dac tren thuc te. Khi can do dac them npi dung 
nao do, Toa an phai tien hanh thii tiic do dfic b6 
sung. Tuy nhien, co noi, Toa an chi ban h^nh 
giay giai thieu de gioi thieu duong su li8n he voi 
CO quan do dac ky hop dong do dac. Viec do dac 
npi dung gi, dien tich do dac se do co quan do 
dac, duang su tu xac dinh khi tien hanh do dac 
tren thuc dia. 

- Viec an dinh thai gian do dac, thai gian cung 
cap k§t qua do dac, do khong quy dfnh nen viec 
thuc hien 6f cac dia phuong la khac nhau. Thong 
thuang, Toa an se trao doi thong nhSt voi co quan 
do dac ve thoi diem do dac ke tu khi ky hpp dong 
va thoi ban tra ket qua do dac ke tir khi do dac 
tren thuc dia. Tuy nhien, co dia phuong, viec xac 
dinh thoi han do dac, tra ket qua do dac phu thupc 
hoan toan vao co quan do dac. Toa an o trong the 
bi dong phai chd do dac, cho tra k6t qua. 

Ben canh do, khi tra ket qua, co noi, co quan 
do dac yeu zhx tham phan, thu ky Toa an true 
tiSp nhan kSt qua. Co noi, co quan do dae chi tra 
ket qua cho duong su ky hpp ddng. Ci noi khac, 
duang su ky hpp dong nhan ket qua nhung phai 
CO giiy gioi thieu nhan ket qua ciia Toa an. 

- Vh viSc tham gia cua nhung ca quan, t6 
chicc, ca nhan khac, viec do dac thuang dupe yen 
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can vai cac loai: do dac hien trang the hien doi 
tupng tranh chap, doi tupng cua giao dich tranh 
chap; do dac hien trang, xac dinh dien tich dat 
tranh chap quyen sir dung; do dac hien trang, xac 
dinh dien tich dat tranh chap quyen sir dung va 
xac dinh quyen su dung dat tranh chap co thupc 
giay chiing nhan quyen su dung dat da cap hay 
khong; do dac phuc hoi ranh dat, vat kien tnic 
tren ddt theo giay ehiing nhan quyen sii dung d4t, 
quyen so hiiu nha a da cap hay khong... 

Tuong img vai m6i yeu cau do dac phai co 
CO quan, to chiic, ca nhan khac tham gia chimg 
kien, ky xac dinh ranh moc, qua do, tao can cir 
cho CO quan chuyen mon cung cap ban ve, Toa 
an giai quyet vu an. 

Do chua quy dinh co quan, t6 chiic, ca nhan 
khac tham gia chiing kien do dac la chu the nao 
nen nhieu noi, khi do dac, co quan do dac bupc 
Toa an phai moi nhieu ca quan, to chiic, ca nhan 
chiing kiin viec do dac. Khi Toa an khong mai 
dupe hoac moi khong day dii co quan, to ehirc, 
ca nhan khae theo yeu cau thi co quan do dac tir 
choi viec do dae hoac do dac nhung khong cung 
cap ket qua do dac. 

Thu nam, mot so vu&ng mac khdc khi 
khong quy dinh ro do dgc Id hogt dQng thu thap 
chung cu. 

Trong thuc tiSn giai quyet cac vu an dan su 
phat sinh vuong mac, khi cho ket qua do dac thi 
Toa an c6 dupe tam dinh chi giai quyet vu an hay 
khong. Hien nay, c6 02 quan diem khac nhau. 

Quan diem thu nhdt cho rang, khi cho ket 
qua do dac tir co quan chuyen mon, Toa an c6 
th6 can cii di6m d Khoan 1 Diau 214 BLTTDS 
nam 2015 tam dinh chi giai quyet vu an vi phai 
"dpi CO quan, to chiic cung cap tai lieu, chiing 
cii theo yeu cau cua Toa an moi giai quyet dupe 
vu an". 

Quan diem thu hai cho rang, do dac la hoat 
dong thu thap chimg cir xem xet, tham dinh tai 
ch6 do Toa an chu dong tien hanh nen Toa an 
khong the can cii diem d Khoan 1 Dieu 214 
BLTTDS nam 2015 tam dinh chi giai quyet vu 
an vai ly do cho ket qua do dac tir ca quan 
chuyen mon. 

Chiing toi cho rang, viec ton tai 02 quan diem 
khac nhau ve viec Toa an co dupe tam dinh chi 
giai quyet vu an khi cho ket qua do dac tir co 
quan chuyen mon xuat phat tir viec boat dong do 
dac chua dupe quy dinh la boat dong thu thap 
chimg cii, chi la mot boat dong trong boat dong 
xem xet, tham dinh tai cho. Tir do, gay kho khan 
khi xem xet ket qua do dac co phai la chiing cii 
do CO quan do dac cung cap theo yeu cau ciia Toa 
an hay khong. De khac phuc han che nay can quy 
dinh do dac la boat dong thu thap chiing cii. 

Tuy nhien, theo quy dinh phap luat hien 
hanh, quan diem thir nhat la phu hpp. Bai vi, ket 
qua do dac la mot trong nhiing tai lieu, chiing cir 
v6 Cling quan trong de Toa an giai quyet nhiing 
vu an tranh chap dat dai, quyen so hiiu nha 6, vat 
kien tnic khac tren dat, cac tranh chap khac co 
lien quan den quyen sir dung dat, nha a, vat kien 
tnic khac tren dit. Thieu chiing cii nay, Toa an 
khong the ban hanh phan quyet giai quyet vu an. 
Vi vay, khi cho ket qua do dac, Tham phan hoan 
toan CO the ban hanh quyet dinh tam dmh chi giai 
quyet vu an. 

3. Mot s6 giai phap hoan thien 
De khac phuc nhimg vuang mac, bat cap khi 

ap dung cac quy dinh cua phap luat to tung dan 
su hien hanh thuc hien boat dong do dac, tac gia 
kien nghi mot so giai phap sau: 

Tht^ nhdt, cdn luat hoa hogt dong do dgc Id 
hogt dong thu thap chimg cu. 

Nhung vuong mac, bat cap khi ap dung cac 
quy dinh ciia phap luat to tung dan su hien hanh 
thuc hien boat dong do dac xuat phat tir nhi8u ly 
do, trong do, ly do quan trpng la hoat dong do 
dac chua dupe quy dinh la boat dong thu thap 
chiing cii doc lap voi boat dong xem xet, tham 
dinh tai cho. 

Theo khoa hoc luat t6 tung dan su, "thu thap 
chiing cii la viec phat hien tim ra cac chiing cii, 
tap hpp dua vao ho sa vu viec dan su de nghien 
ctru, danh gia va sii dung giai quyet vu viec dan 
su"^ 

D I bao dam viec giai quyet vu viec dan su, 
cac bien phap thu thap chiing cu, trinh tu, thu 
tuc thu thap chung cu: dupe phap luat t6 tung dan 

' Xem: Tnrong Dai hpc luat Ha Ngi, Giao trinh lugt td tiAngdan sir Met Nam, Nxb Cong an nhan dan, Ha Noi, 2009, tr. 164, 

o 
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su quy dinh cu th8. Cac chu th6 to tung, trong 
do CO Toa an, khi tien hanh thu thap chimg cir 
phai thuc hien diing trinh tu, thii tuc ma phap 
luat da quy dinh. 

Theo Khoan 2 DiSu 97 BLTTDS nam 2015, 
trong cac truang hop do Bp luat nay quy dinh, 
Toa an co the tien hanh mot hoac mot so bien 
phap sau day de thu thap tai lieu, ehiing cii: ISy 
loi khai cua duong su, nguai lam chiing; doi chit 
giiia cac duong su voi nhau, giiia duong su vai 
nguoi lam chimg; trung cau giam dinh; dinh gia 
tai san; xem xet, tham dinh tai cho; uy thac thu 
thap, xac minh tai lieu, chiing cii; yeu ciu ca 
quan, to chiic, ea nhan cung cap tai lieu doc 
dupe, nghe dupe, nhin dupe hoac hien vat khac 
lien quan den viec giai quyet vu viec dan su; xae 
minh su co mat hoac vang mat cua duong su tai 
noi cu tru; cac bien phap khac theo quy dinh cua 
Bp luat nay. Tiiy timg trucmg hpp cu the ma Toa 
an CO the ap dung mot hoac nhieu boat dong thu 
thap chiing cir de giai quyet vu viec dan su. 

So sanh voi mot so bien phap thu thap chimg 
cir do BLTTDS nam 2015 quy dinh ma viec tien 
hanh phai co su h6 trp cua co quan chuyen mon 
(nhu: giam dinh, dinh gia tai san...) thi boat dong 
do dac CO tinh chat, trinh tu, thii tuc tien hanh 
tuong tu. Theo do, boat dong do dac do Toa an 
tien hanh c6 su ho trp cua co quan do dac, can bp 
do dac; Toa an la chu the chinh to chiic thuc hien 
boat dong nay nhung ket qua do ve do ca quan 
do dac, can bp do dac thyc hien; viec tien hanh 
phai thong qua mot trinh tu, thu tuc nhat dinh. 

Tuy nhien, do BLTTDS hien hanh chua quy 
dinh boat dong do dac la boat dong thu thap 
chiing cii doc lap nen chua co quy dinh trinh tu, 
thu tuc rieng thuc hien hoat dong do dac (nhu: 
binh tbiic yeu eSu do dac do Toa an ban hanh; 
thoi gian do dac; thai gian tra ket qua; truong 
hpp Toa an yeu cAu co quan do dac, can bp do 
dac giai thich ban ve; nhiing truang hpp Toa an 
dupe yeu chu do dac b6 sung, yeu cau do dac lai); 

nhiing chu th6 tham gia vao boat dong nay; trach 
nhiem ciia ca quan do dac, can bp do dac khi 
khong thirc hien, cham thuc hien hoac thuc hien 
khong dSy dii yeu eSu do dac cua Toa an; ca che 
ph6i hop giira Toa an voi co quan chuyen mon; 
chg tai d6i vai truong hpp duong su hoac nguai 
than cua hp can tro viec do dac... Dong thai, 
nhan thii'c ciia thSm phan, thu ky Toa an, co quan 
do dac, can bp do dac, co quan ho trp (chinh 
quySn dia phuong, luc luang Cong an), duong 
su, CO quan, t6 chire, ca nhan khac doi voi hoat 
dong nay chua diing voi tam quan trpng ma no 
mang lai trong viec cung cap ehirng cii de Toa 
an giai quyet vu an. 

Vi vay, de nang cao hieu qua cua hoat dong 
do dac tren thuc te, yeu cau cap bach la can tach 
boat dong do dac khoi hoat dong xem xet, tham 
dinh tai cho va ghi nhan hoat dong do dac la hoat 
dong thu thap chiing cir ben canh cac hoat dong 
thu thap chiing cii da dupe BLTTDS nam 2015 
quy dinh. 

Thii- hai, mot so vdn de ca ban cdn gidi quyet 
khi quy dinh hogt dong do dgc la hogt dong thu 
thap chimg cie. 

Do boat dong do dac la hoat dong dupe de 
xuat tach ra tu boat dong xem xet, tham dinh 
tai cho nen phat sinh mot so van de ea ban can 
giai quyet khi quy dinh boat dong do dac la 
boat dong thu thap chung cii nhu: ranh giai de 
phan biet giiia hoat dong xem xet, tham dinh 
tai cho va boat dong do dac"*; quy djnh can b6 
do dae la nguM tham gia to tung (nhu: nguoi 
giam dinh, nguai dinh gia tai san..,); quy dinh 
ve trinh tu, thu tuc do dac phii hpp voi dac thu 
ciia boat dong do dac (hinh thiic van ban yeu 
can do dac cua Toa an, chu the giao k§t hop 
dong do dac; thoi ban do dae; thai ban tra k8t 
qua...); quy dinh bien ban ghi nhan viec do 
dac, ket qua do dac la nguon chiing cir; quy 
dinh trach nhiem giai thich k6t qua do dac cua 
CO quan do dac, can bp do dac; quy dinh trinh 

'' Theo do, viec quy dinh ranh gioi dS phan biet giiia hoat dong xem xet, tham dinh tai cho co hoat dong lap ban ve 
vol hoat dong do dac dua vao yeu clu cua viec thuc hien. NSu viec jap so d6,Jjan ve khong can Icign thiic chuyen 
mon, khong thong qua can bo do dac, khong ckn c6ng cu, thi^t bi hfl tra ma van thuc hien duac tlii thuoc pham vi 
ciia hoat dong xem xet, tham dinh tai cho; neu viec do dac phai do can bp do dac duoc dao tao, c6 kiSn thiic ctluyen 
mon vk do'dac vk phai co cong cy, thiet bi h6 tr^ moi thuc hien dirge thi thuoc pham vi cua ho t̂ dgng do dac. 
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tu, thu tuc y8u cau do dac bo sung, do dac lai; 
quy dinh ve moi lien he giiia hoat dong do dac 
voi cac boat dong thu thap chimg cir khac (nhu: 
boat dong xem xet, tham dinh tai cho, hoat 
dong dirdi gia tai san...); trach nhiem ciia co 
quan do dac, can bp do dac khi khong thuc 
hien, cham thuc hien hoac thuc hien khong dSy 
du yeu cau do dac cua Toa an; che tai doi voi 
duong su, ca nhan khac c6 hanh vi can tro, gay 
kho khan khi tham phan, thu ky Toa an, can bp 
do dac thuc hien boat dong do dac. 

Thir ba, cdc ca quan co thdm quyen a trung 
uang cdn ban hdnh thong tu lien tich quy dinh 
ve cong tdc phdi hap khi thuc Men hogt dong 
do dgc 

Ki8n ngbj Toa an nhan dan toi cao can phoi 
hpp voi Vien kiem sat nhan dan toi cao, Bp tai 
nguySn va Moi truang ky thong tu lien tich quy 
dinh ve cong tac phoi hpp giiia can bp, cong chiic 
Toa an voi can bp do dac thupc Van phong dang 
ky dat dai cSp tinh, Chi nhanh Van phong dang 
ky dat dai cap huyen trong viec thuc hien yeu cau 
do dac cua Toa an, ke ca khi Toa an yeu cau bien 
tap ket qua do dac phuc vu cho viec phan chia, 
tach thira trong qua trinh giai quyet vu an. 

Thu tu, cdn quy dinh viec cuang che do dgc 
va che tdi doi vai hdnh vi cdn tra, chong doi viec 
do dgc. 

De xif ly co hieu qua hanh vi can tro, chong 
doi viec do dae, kien nghi Toa an nhan dan toi 
cao phoi hpp voi Vien kiem sat nhan dan toi cao, 
Bp Cong an ban hanh thong tu lien tich quy dinh 
ve cong tac phoi hpp giiia cong chiic Toa an nhan 
dan vai lire lupng Cong an ciing cap trong vice 
su dung cac bien phap cuong che ho trp Toa an, 
can bp do dac thuc hien hoat dong do dac khi co 
hanh vi can tro, chong doi viec do dae. 

Dong thoi, Toa an nhan dan toi cao can huong 
din cu the ve trinh tu, thu tuc xir phat xir phat hanh 
chinh hoac tmy ciiu trach nhiem hinh sy theo quy 
dinh cua phap luat doi voi hanh vi can tro boat 

dong xac mmh, thu thap chiing cii cua nguoi tiSn 
hanh to tung, trong do co hanh vi can tro nguoi 
tien hanh to tung tien hanh xem xet tham dinh tai 
cho (bao gom boat dong do dac) dupe quy dinh 
tai Di6u 489 BLTTDS nam 2015 dg Toa an nhan 
dan dia phuong d6 dang ap dung khi co hanh vi 
can tro, chong doi boat dong do dae. 

Thir nam, bo sung huang ddn cdch thuc xdc 
dinh dien tich, vi t?-i doi tuong cdn do dgc khi 
viec do dgc khong thuc Men duac do co hdnh vi 
chong doi, cdn tra viec do dgc. 

Kien nghi Toa an nhan dan toi cao huang din 
each thiic xac dinh dien tich, vi tri doi tupng cin 
do dac trong truong hpp viec do dac khong thuc 
Men dupe do co hanh vi chong doi, can tro trong 
trucmg hpp luc lupng Cong an h§ trp nhung vin 
khong do dac dupe hoac luc lupng Cong an khong 
ho trp^. Theo do, tham phan. Hoi dong xet xii can 
yeu cau duong sy co hanh vi can tro, chong d6i 
viec do dae cung cap ket qua do dac cua co quan 
chuyen mon hen quan den doi tupng can do dac, 
phiic vu cho viec giai quyet vu an trong khoang 
thoi gian nhat djnh. Trong truang hpp nguoi dupe 
yeu cau khong cung cap, tham phan. Hoi dong xet 
xu can dua vao y kien, yen cau, tai lieu, ehiing eii 
do duong su con lai trong vu an cung cap va tham 
khao y kien ciia ea quan do dac, can bp do dac de 
xac dinh dien tich, vi tri ciia doi tupng can do dac, 
phuc vu giai quyet vu an. 

Thir sau, cdn huang ddn hogt dong to tung 
cua Toa dn trong truang Itap cha ket qud do 
dgc cua CO quan do dgc md thai hgn gidi quyet 
vu dn da hit. 

Kien nghi Toa an nhan dan toi cao can ban 
hanh van ban huong dan boat dong to tung cua 
Toa an trong truong hpp cho ket qua do dac cua 
CO quan do dac ma thai han giai quyet vu an da 
bet. Theo do, tham phan dupe phan cong giai 
quyet vu an dupe can cir vao diem d Khoan 1 
Diau 214 BLTTDS nam 2015 tam dinh chi giai 
quyet vu an. (Xem tiep trang 25) 

' Co the tham Ithao huong dan trong truong hpp duong sir can tro vi§c dinh gia duoc quy djnh tai cac Dieu 16, 17 
Thong tu lien tich s6 02/20I4/TTLT-TANDTC-VKSNDfc-BTP-BTC ngay 28/3/2014 cua Chanh an Toa an nhan 
dan toi cao, Vi6n truang Vien kiem sat nhan dan toi cao. Bo truang Bp Tu phap, Bp truong Bg Tai chinh huang 
din thi hanh Dieu 92 BLTTDS da dugc sira doi, bo sung theo Luat siia doi, bo sung mot so dieu ciia BLTTDS ve 
dinh gia tai san, tham dinh gia tai san. 



binh thicc dung Nghi quyet hoac Thong tu se 
giai quyet kip thdi dupe cac van de bat cap dien 
ra mang tinh thdi su. Cy tha Nghi quyit hoac 
Thong tu budng dan chi tiat doi vdi trudng hop 
nao dupe xae djnh la dac biet da Tda an chi djnh 
ngudi dai dien; Trudng hpp ehu sd biiu Cdng 
ty, Hpi dong thdnh vien, Hpi ddng qudn tri 
khong cu dupe ngudi dai dien thay th8 ed dupe 
coi la trudng hop dac biet hay khong de Toa an 
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chi dinh; Trudng hpp nhieu ngudi dai dien 
nhung cd quan di8m khac nhau tai co quan to 
tung thi quan diem nao la chinh thong cua 
doanh nghiep; Co quan cap ehirng nhan dang ky 
kinh doanh co quyen chi dinh ngudi dai dien 
ebo phap nhdn trong trudng hpp cu tha da dam 
bao viec qudn ly nhd nude cua minh trong 
trudng hpp khuylt thilu ngudi dai dien eua 
pbap nhan trong qua trinh td tung./. 

AP DUNG QUY DjNH CUA PHAP LUAT TO TUNG DAN SlT 
THUC HIEN HOAT DONG DO DAC - V U 6 N G MAC, BAT CAP 

VA D I XUAT GIAI PHAP HOAN THIEN 
(Tiep theo trang 9) 

Tuy nhi8n, da trdnh lam dung boat dong do 
dac dl tam dinh chi khong ed can cie*, Toa an 
nhan ddn tdi cao can quy dinh tham phan chi 
dupe tam dinh chi sau khi Tda an da td chicc da 
CO quan chuyan mdn td chuc do dac tr8n thyc dia 
nhung khdng do dae dupe do y8u td khdch quan 
tac dong hoac da do dae dupe nhung eo quan do 
dac chua cung cdp ket qua do dac ma thdi ban 
giai quyat vu an da hit. 

Thir bay, cdn quy dinh he thong mdu vdn bdn 
to tung phuc vu cho hogt dong do dgc. 

Toa dn nhdn dan tdi cao can quy dinh bd sung 
mdu van ban td tung ddn su dp dung trong boat 
dong do dac gom: (1) van bdn yeu cdu do dac ciia 
Toa an vd gidi thieu duong sy ky hpp ddng do 
dac vdi CO quan do dac; (2) quyit dinh thuc hien 
boat ddng do dac; (3) van bdn thdng bao cho 
duong sy, CO quan, to chuc, ed nhan khdc biet va 
chiing kien viec do dac; (4) van bdn yeu cdu ca 
quan do dac gidi thich kat qud do dac cua Tda an; 

(5) van ban y8u cdu do dac bd sung, do dac lai; 
(6) van ban phoi hpp vdi luc lupng Cong an d8 
nghi ho trp khi cd hanh vi chong doi, can tro boat 
dong do dac; (7) ede van ban can lap khi co hanh 

vi chong doi, can trd boat ddng do dac lam ca sd 
xii ly vi pham hanh chinh, truy ciiu trach nhiem 
hinh sy. 

Nhu vay, do dae Id mpt trong nhiing boat 
dong ma Toa an thudng tien hanh de thu thap 
thong tin thdng qua ban ve eua co quan chuyen 
mdn, 1dm can cii gidi quy8t cdc vu dn ddn sy khi 
yen cdu ciia duang sy cd hen quan quyen sir 
dyng dat, cdy trdng, vat kien true tren dat. Do 
BLTTDS nam 2015 chua quy dinh boat dpng do 
dac la boat dpng thu thap chimg cii n8n tr8n thuc 
te Tda dn thudng ap dung cdc quy dinh ciia phap 
ludt to tyng ddn su ve hoat dpng xem xet, thdm 
dinh tai chd khi can do dac. Tuy nhien, viec dp 
dung cdc quy dinh ve xem xet, thdm dinh tai chd 
de do dac trong thdi gian qua da phat sinh nhieu 
vuong mac, bdt cap. Cho nen, ddi hoi can nhin 
nhan diing tinh chat cua boat ddng do dac, la boat 
dpng thu thap chiing cir doc lap, tach klidi hoat 
dpng xem xet, tham dinh tai chd, qua do, de xuat 
bd sung nhieu quy dinh mdi, sua doi, bo sung cac 
quy dinh hien hanh cd lien quan de giiip boat 
ddng do dae dupe tien hdnh dl ddng, phdt huy 
gia tri cua nd tren thyc te./. 

* Ben vi, tren thuc te, van co trucmg hgp, Toa an chi mdi ban hanh van ban yeu cau do dac hoac ban hanh giay gidi 
thieu de duong sy: ky hop dong do dac vai co quan chuyen mon, chua to chiic do dac tren thuc dia nhung Toa an 
da ban hanh quySt dinh tam dinh chi chd kit qua do dac khi thai han giai quyet vu an da hat. 




