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NGHIEN Cl)U VU KIEN CHONG TRd CAP DS 486 

TRONG KHUON KHO WTOVAMOT SO KINH NGHIEM CHO VIET NAM 

Dang Thi Minh Ngoc' 
Tom tat: Viet Nam da xdy dung va tieng buoc hodn thifn cdc quy dinh ve chSng tra cdp doi vai 

hdng hoa nhap khdu vdo Viet Nam dua tren cdc tieu chudn vd quy dinh ciia WTO Tuy nhien, cho 
din nay, chiing ta vdn chua tiin hdnh bdt ky mot cuoc diiu tra chdng tra cdp ndo. Mot trong nhimg 
viec md Viet Nam can lam trong boi cdnh Men nay Id nghien ciru cdc v{i kien chong trg cdp trong 
khuon khd WTO di rut ra nhiing kinh nghiem trong viec xie (y cdc vu kien chong trg cdp. Bdi viet 
trinh bdy vi vu kien chong Pg cdp DS 486 (Lien minh Chdu Au - Cdc bien phdp doi khdng dp ddt 
ddi voi mot so logi terephthalate polyetylen tie Pakistan) vd rut ra mot s6 kinh nghiem cho Viet Nam 
lien quan tai qud trinh dieu tra chong trg cdp tgi quoc gia thdnh vien nhu xem xet "thodi thu vugt 
muc " khi xdc dinh mot chuang trinh hodn thue co Id trg cdp hay khong; xem xet nguyen nhdn "xdc 
that vd ddng ki" khi phdn tich mdi quan he nhdn qud giira nhap khdu dugc trg cdp vd thiet hgi cua 
ngdnh sdn xudt trong nuoc; vd minh bgch thong tin cdc chuyen thdm xdc minh theo Hiep dinh ve trg 
cdp vd cdc bien phdp doi khdng (SCM). 

Tic khoa: Chong trg cdp. WTO, chuang trinh hodn thue, moi quan he nhdn qud. chuyen thdm 
xdc minh. 

Nhdn bdi: 18/12/2019; Hodn thdnh bien tap:27/12/2019; Duyet ddng: 27/02/2020. 

Abstract: Vietnam has developed and gradually improved its regulations on countervailing duties 
in line with WTO standards and regulations.o far, we have not conducted any countervailing 
investigations. What Vietnam needs to do in the current context is to study countervailing lawsuits 
within the WTO framework to gain relevant experience. This article presents the DS486 (European 
Union - Countervailing measures on certain polyethylene Terephthalate from Pakistan), and draws 
some experiences to Vietnam regarding the countervailing investigation process in member countries, 
e.g considering "excess remission " when determining whether a duty drawback scheme is a subsidy; 
considering "genuine and substantial" cause when analyzing the causation between subsidized 
imports and the injury suffered by the domestic industry, information transparency of the verification 
visits under the Agreement on Subsidies and Countervailing Measures (SCM). 
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1. Boi canh vu viec Cu the, Uy ban da dieu tra bay chuang trinh 
Nam 2009, Uy ban Chdu Au da tian hanh khac nhau dupe cho Id lian quan din viec cdp 

mpt cupc dieu tra thue doi khang doi vdi viee trp cap eiia Chinh phu trong dd co chuang triiih 

nhap khau mpt so loai nhya polyethylene trai phiau sdn xudt (Manufacturing bond scheme 
terephthalate (PET)^ tir Pakistan, Iran va cac - MBS), MBS Id mpt chuang trinh cho phep eac 
Tilu vuong qudc A Rap thing nhat. Uy ban cong ty cd gidy phep dupe miln thul nhap khdu 
Chau Au (Uy ban) da dilu tra xem lieu e6 trp ddi vdi nguyan lieu dSu vao sdn xudt nlu nhiing 
cdp rieng biet cho hing qu6c gia bay khong, tmh nguyan lieu do dupe tieu thu trong qud trinh san 
todn mire dp thiet hai va phdn tich su tdn tai cua xudt mpt sdn pham dupe xudt khdu sau dd Uv 
bat ky moi quan he nhan qud ndo. ban cho rdng Chinh phu Pakistan da ddng y 

' Giang vien, Trucmg Dai hoc Ngo^i thuong. 
= PET la mot san pham hoa hoc dupe sir dung trong nganh cong nghiep nhiia. Day la d k vao chinh trong san xudt 
cac san pham tieu dung, phim anh, phim x-quang. 
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Vao ngay 13/11/2015, Chu tich Ban hdi 
thdm da thdng bdo cho DSB rdng Ban Hpi tham 
phai tri hoan bat ddu cong viee do thilu luat su 
ed kinh nghiem trong Ban Thu ky. Vi vay. Ban 
Hdi tham dy kian ban hanh bao eao trude cudi 
nam 2016. Vao ngay 10/12/2016, Chu tich Ban 
Hpi tham da thdng bao vdi DSB rang vi sy tri 
hoan trong bat ddu cong viec eua Ban Hpi tham. 
Ban Hpi tham dy kien ban hdnh bdo edo cudi 
cung cho cac ben trude ngay 01/6/2017. 

Vao ngay 06/7/2017, bao eao cua Ban Hdi 
thdm da dupe ban hanh va gui cho cac Thanh 
vien. Cy the, trong Bao cao cua Ban Hpi thdm 
nau ro: 

(i) Lien quan den khieu ngi cua Pakistan ve 
Chuang trinh Trdiphieu sdn xudt (MBS). 

Pakistan cho rang viee Uy ban xac dinb 
Chuong trinh trdi phiau san xudt (MBS) la mdt 
khoan trp cdp ed tha ddi kbdng dua tren kat qud 
thye hien xudt khdu da hdnh ddng kbdng nhdt 
quan vdi Dieu l.l(a)(l)(ii) eua SCM vi da xae 
djnh khong chinh xdc su ton tai eiia dong gdp tai 
chinh. Pakistan cung khiau nai rang do dua ra 
each giai thich vd dp dung khong dung cua Diau 
1, Uy ban da vi pham Diau 3.1(a) eua SCM vi 
xdc dinb khdng chinh xdc sy ton tai eua trp cap 
xudt khdu. 

Ban Hpi tham ung hp lap ludn cua Pakistan 
vi Uy ban kbdng dua ra dupe Idi gidi thich hpp 
ly va ddy dii ve ly do tai sao todn bp sd tien 
thodi thu thua xuat khau vupt qua nhiing khoan 
da nop trong pham vi y nghTa cua chu thich 1 
SCM va nhu vay kat luan kbdng dung sy tdn tai 
ciia mpt khoan trp cap dya tren ket qud thue 
hien xuat khdu. 

Ban Hpi tham kat luan rang bp kbdng cdn 
phai giai quyat mpt sd khiau nai nhdt dinh cua 
Pakistan tbeo Phu luc I(i), Phu luc 11(11), Phu lue 
II(II)(1), Phy luc II(II)(2), Phy luc III(II), Phu 
lye III(II)(2), Phy lye III(II)(3), Dilu 1.1(b), 
Dilu 10, Diau 19 vd Dieu 32 ciia Hiep djnh 
SCM va Dilu VI:3 ciiaGATT 1994. 

(ii) Lien quan den khieu ngi cua Pakistan ve 
Chuong trinh Ho trg tdi chinh ddi hgn cho cdc 
du dn dinh huang xudt khdu (LTF-EOP). 

Pakis.K... •-, .̂  • \ , ; ';"'•••" c h o 
rang Chuuiig ii.i±"--«- • ^- . ^ ^ 
cdp ed tbl ddi khang dya vdo kit qua thyc hien 
xudt khiu da vi pham Dilu 14(b) cua SCM vi 
Uy ban da khdng tinh toan dung bit ky Ipi ich 
nao chenh lech giiia sd tien ma cong ty nhan 
khoan vay (Novatex) tra cho chinh phii va sd 
tiln le ra phdi ttd cho mpt khoan vay thuang mai 
tuong Ur ed tbl cd dupe khi vay vdn tran tbi 
trudng. Vi cho rdng Uy ban phan tich va xac 
dinh khdng diing su tdn tai cua loi ich, Pakistan 
khdng djnh Uy ban da hanh dpng khdng nhat 
quan vdi cac nghTa vy eiia minh theo Dieu 1.1 
(b) cua SCM. 

Ban Hpi thdm kit luan rdng Uy ban da hanh 
dpng khong nhdt quan vdi Diau 14(b) ciia SCM 
khi khdng xac dinb chinh xac nhiing gi Novatex 
se tra cho mot "khodn vay thuang mai tuong ty" 
trong viee tinh todn Ipi ich ciia khoan vay 
LTF-EOP va diau ndy ddn tdi viec Uy ban da 
hanh dpng kbdng nhat qudn vdi Dieu 1.1 (b) ciia 
SCM. Ban Hdi thdm cdng dong tinh vai quan 
diam eua Pakistan rang Uy ban da hanh dpng 
khdng nhdt quan vdi phdn quy dinh chung ciia 
Dieu 14 SCM, bdi vi Uy ban da khdng giai thich 
thda dang viec ap dung phuong phap ma ea 
quan diau tra sir dung de tinh toan Ipi ich (dupe 
quy dinb trong ludt phap qudc gia bode vdn ban 
hudng ddn thi hanh) ddi vdi trudng hpp cu tha 
thupc tham quyan. Ban Hpi tham ebo rang Uy 
Ban da khong gidi thich minh bach va ddy du ve 
cdch thuc hp xdc djnh mpt "khoan vay thuang 
mai tuong tu". 

Ban Hpi tham da dp dung nguyan tae tinh 
gian tai phan doi vdi ede khilu nai cua Pakistan 
bdi vi vi pham Dieu 14(b) eua SCM va/hoac 
phdn quy djnb chung eua Dilu 14 SCM, Uy ban 
da hanh ddng khong nhat quan vdi cac Dilu 10, 
19 va 32 ciia SCM va Dilu VI eua GATT 1994. 

(iii) Khieu ngi ciia Pakistan theo Dieu 15.5 
cita SCM. 

Pakistan lap ludn rang each tiep can di i vdi 
quan be nhdn qua eua Uy ban khdng phu hpp vdi 
Dilu 15.5 eiia SCM vi Uy ban da tim ra su tdn 
tai ciia moi quan he nhdn qud giira viee nhap 
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khdu cae sdn phdm vd thiet bai ddi vdi nganh 
cdng nghiep trong nude trude khi darib gia cac 
ylu td da bilt khde. Hon niia, Pakistan cho rdng 
Uy ban da khdng phan tach va phdn biet dung 
cae tac dpng cua mpt so yeu to da biet khac nhu 
nhap khdu tir Han Qudc, suy thoai kinh te nam 
2008, canh tranh tir cae nha sdn xudt ma EU 
khong hpp tae, gid ddu vd hi eac van va khac eua 
viec nhap khdu cae san phdm. Ban Hpi tham ket 
luan rdng Pakistan da khdng dung khi xac djnh 
rdng viee su dung phuong phap "phd vd mdi 
quan he nhan qua" cua Uy ban trong trudng hpp 
nay khdng phu hop vdi Dilu 15.5 SCM. Ban 
Hdi thdm cho rdng Uy ban da hanh dpng khdng 
nhat qudn vdi Dilu 15.5 SCM do khong thuc 
hien mot phan tich khong quy kat hop ly lien 
quan den canh tranh tir cae nha san xudt ma EU 
kbdng hpp tae va gia ddu; vd Pakistan da khdng 
diing khi cho rdng phdn tich khdng quy kat eua 
Uy ban doi vdi nhap khdu tu Han Quoc va suy 
thodi kinh t l khdng phu hop vdi Dieu 15.5 cua 
Hiep dinh SCM. 

(iv) Khieu ngi ciia Pakistan lien quan den 
cdc chuyen thdm xdc minh. 

Pakistan tuyan bo rang Uy ban da hanh dpng 
khong nhat quan vdi Dieu 12.6 cua SCM do 
khdng hoan thanh nghTa vu cdng bo kat qua cua 
chuyen tham xac minh tdi nha san xudt xuat 
khdu d Pakistan. Ban Hpi tham tan thanh khieu 
nai eiia Pakistan vd nhdn tbdy rang Uy ban da 
hanh dpng khong nhdt quan vdi Dieu 12.6 cua 
SCM vi kbdng cung cdp ddy dii ket qua eua 
chuyan thdm xdc minh Novatex ebo Novatex 

2.3. Giai dognphuc tham 
Vao ngdy 30/8/2017, Lian minh Chau Au da 

thdng bao cho DSB ve quyat dinh khang cao lan 
CO quan phiic thdm mpt sd van de phap ly va gidi 
thich pbap luat trong bao eao cua Ban Hpi thdm. 
Vao ngay 04/9/2017, Pakistan da thdng bao cho 
DSB ve quyet dinh khang eao eheo. 

Vao ngay 27/10/2017, co quan phiic thdm 
thdng bao vdi DSB rang se khdng the luu hdnh 
bao eao trong thdi ban 60 ngay, ciing khdng phai 
trong khung thdi gian 90 ngdy tbeo quy dinh tai 
Dilu 17.5 ciia DSU. Vao ngay 07/5/2018, Chu 

tich ciia co quan phiic thdm da thdng bdo cho 
Chu tich ciia DSB rang bao cao cua co quan 
pbiic tham trong cac thu tuc td tyng nay se duoc 
luu hanh khdng mudn hon ngay 16 thang 5 ndm 
2018. 

Vao ngay 16/5/2018, bao eao cua co quan 
phiic thdm da dupe ban hdnh vd gui cho cdc 
Thanh vien. Bao cao eua ca quan phuc thdm da 
cap den nhirng vdn de sau: 

(i) Lien quan den khdng cdo cua Lien minh 
Chdu Au ve su hit hgn cua bien phdp. 

Khi khang eao, Lian minh Chau Au khieu 
nai rang quyet djnh eua Ban Hpi thdm va cac 
khiau nai cua Pakistan trong tranh chap nay, bat 
chap thdi ban sii dung cua bien phap nay, la 
khdng phii hpp vdi Diau 11 eua DSU, nhu dupe 
thdng bao bdi Dieu 3 cua DSU. Lian minh chdu 
Au lap luan rang thay vao do. Ban Hpi tham nen 
da bac bo toan bp vy vi?c mpt khi bien phap da 
hit hiau lye. 

Ca quan phiic tham giai thich rang cdc ban 
hpi tham cd miic dO tu do hdnh ddng trong viec 
thue hien cac quyen xet xir vdn cd cua hp theo 
Dieu 11 ciia DSU. Trong pham vi d6, ban hpi 
thdm cd quyen quyet dinh each thire diau chinh 
tilp theo ddi vdi eac bien phap, hoac hat han 
hoac bai bo. Viee mpt bien phap da hat han 
khdng phdi la vdn de di i vdi edu hoi lieu mpt 
ban hpi thdm ed tbl gidi quyet cac khieu nai 
uan quan din bien phdp do hay khong. Thay 
vao d6, mpt ban hpi tham, trong vi?c thyc thi 
quyen tai phan ciia minh, cd tham quyan danh 
gia khach quan xem lieu "van da" truoc khi ban 
hpi thdm dupe thdnh lap, theo cua Diau 7.1 vd 
Dilu 11 eua DSU, da dupe gidi quyet day du 
hoac van cdn phdi dupe kiam tra sau bet thdi 
ban cua bien phap. 

Tir viec xem xet cac lap ludn cua cdc ben 
trude Ban Hpi tham va ly luan cua Ban Hdi 
thdm, CO quan phuc thdm cho rang ro rang van 
cdn tdn tai danh chap giua cdc ban ve "kha nang 
ap dung vd tuan thii cdc thda tbudn ed lien quan" 
theo Dilu 11 cua DSU, lien quan din nhiing kit 
ludn cua Uy ban lam co sd cho bien phap nay, 
mac du da hit han. Do do, ddi vdi ca quan phuc 
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r« 
ftJni, 
ra (1 •' ^ ^ ' thdm trong tranh chdp nay da dua 
Ba H".̂ ^ .̂-'̂ '̂̂ h quan rdng "vdn dl" trude khi 

, ^} '̂ bdm dupe thanh lap vdn can phai xem 
^c ben vdn khdng ddng y va "khd nang dp 

- e a tuan thu cdc thoa thuan cd Han quan" 
^̂  ™i nhiing lap luan eua Uy ban khdng dinh 

^acbienphapdahltb^n. 

"̂ -̂ ^̂ ^̂  ^^^'^ ^^^^ ^^^ ''^"S Lien minh 
Chau Au da khong chiing minh rang Ban Hoi 
tham khong tuan thu nghTa vu eua minh tbeo 
eieu 11 ciia DSU, nhu dupe thong bao bdi Dilu 
^.^"^ ? ^ ^ ' ^^"g each quyit dinh dua ra nhirag 
kat ludn va khilu nai ciia Pakistan trong tranh 
chap nay, bat chdp bien phdp hit thdi ban trong 
qua trinh to tung. Co quan pbiic thdm kit ludn 
rang het thdi ban ciia bien pbap khong eo nghTa 
la vdn da trude Ban Hpi thdm da dupe giai quyit 
hoan toan. Do dd, eo quan phiic thdm da bdc bd 
yeu cau cua Lian minh Chdu Au rdng Co quan 
phiic thdm cdn phdi buy bd Bao cdo eiia Ban Hpi 
thdm va tuyen bo cae kit ludn va gidi thich phdp 
ly hong do gay tranh cai va kbdng ed hieu luc. 

Theo y kien riang, mot thanh vian eua co 
quan phuc tham cho rang Ban Hpi thdm khong 
ddnh gia day du lieu vdn d l trude khi Ban Hpi 
thdm dupe thanh l̂ ip dupe giai quyet ddy dit bay 
vdn edn phai dupe kiera tra sau khi bien phap 
hat ban. 

(ii) Lien quan den khdng cdo cua Lien minh 
Chdu Au ve nhirng khodn thu phdi nop cho 
Chinh phu. 

Ve nhung ket ludn eua Ban Hpi tham lien 
quan dan MBS, Lian minh Chdu Au da khang 
cao each gidi thich ciia Ban Hpi tham ve Dilu 
l(l)(a)(l)(ii), chii thich 1 va Phu lye I din III 
eua SCM rSng, uong boi canh eua cdc chuong 
hinh boan thua, mot khoan h-p cap chi ton tai khi 
mpt su thuyen gidm "qua rauc" xay ra miau ta 
cac khoan thu phdi nop cho chinh phu da dupe 
bd qua. ^ 

Co quan phuc thdm ebo rang vi8c doc hai 
hda Dilu Ll (a)(l)(ii), chu thich 1 vd Phu lye I 
i), II va III cua SCM v d b l sung Dilu XVI cua 
GATT 1994 xae nhan rdng, trong bdi canh cd 
cac chuong trinh hoan thue, ylu td dong gop tdi 

chmh cua trp cdp (nhu la khoan thu nhap chinh 
phu phdi trd) bi gidi ban d miic mian gidm vupt 
qua hoac hodn thul nhap khau ddi vdi nguyen 
lieu dau vao va khong bao gdm todn bd sd tian 
mien giam hoac hoan thue nhap khau. 

Theo do, CO quan pbiic thdm kat luan rang 
Lien minh Chdu Au da khong chimg rainh dupe 
rang Ban Hpi tham da sai trong viec gidi thich 
Dilu l.l(a)(l)(ii), chu thich 1 va Phy lye I(i), II 
va III cua SCM vd bo sung Diau XVI ciia GATT 
1994. 

Co quan phiic thdm luu y rang Lian minh 
chdu Au da khong phan doi danh gid eua Ban 
Hpi thdm ve cac ket luan cua Uy ban va MBS, 
trir khiau nai ciia Lian minh Chau Au rang Ban 
Hpi thdm da dp dung tieu chudn phdp ly sai cho 
ede tinh tiet ciia vu kien nay. Theo dd, co quan 
phiic thdm nhdn tbdy rang Lien minh Chdu Au 
da khong ehiing minh rang Ban Hpi tham da sai 
trong viee ap dyng Diau 1.1 (a) (1) (ii) va chii 
thich 1 cua SCM doi vdi ede tinh tiat eua vy kien 
nay. Do dd, Ca quan Phuc tham tan thdnh kat 
luan ciia Ban Hdi thdm rdng Uy ban da hdnh 
ddng khong nhdt qudn vdi Diau 1.1 (a) (1) (ii) 
eua SCM do khong dua ra Idi gidi thich hpp ly 
va day dii va ly do tai sao todn b6 sd tian thoai 
thu thua bi "vupt qua cae khoan da nop" theo 
chii thich 1 ciia SCM. Co quan phuc thdm ciing 
tan thanh kat luan ciia Ban Hdi thdm rang Uy 
ban da hanh dpng khong nhat quan vdi Dieu 
3.1(a) eiia SCM do kat luan khdng diing sy ton 
tai cua mpt "khoan trp cap" dua tran kat qua 
thuc hien xudt khau. 

(iii) Lien quan den khdng cdo cua Pakistan ve 
phdn tich quan he nhdn qud cua Uy ban ChduAu. 

Pakistan da khong chdp nhan viec Ban Hpi 
thdm bae bo khiau nai cua Pakistan rang viec sii 
dung each hep can "phd vd moi quan he kat nhan 
qua" cua Uy ban ttong trudng hpp nay Id khdng 
phu hpp vdi Dilu 15.5 eua Hiep dinb SCM. 

Co quan pbiic tham thay rang myc tieu chmh 
eua viec phdn tich moi quan he nguyen nhdn 
theo Diau 15.5 eua SCM Id de co quan dilu tra 
xdc dinh lieu eo mpt "moi quan be nguyan nhdn 
va anh hudng chinh xdc, dang tin cay nao" giira 



nhap khdu dupe trp cap va thiet hai ddi vdi 
nganh san xudt trong nude. Mpt sy the hien cua 
moi quan he nhdn qua "chinh xac va dang tin 
cay" nhu vay doi hoi phai cd: (i) viec kiam tra su 
tdn tai vd miic dp cua radi quan he giiia nhap 
khdu dupe trp cap va thiet hai cua nganh san 
xuat trong nude thdng qua danh gia ve "cae anh 
hudng" cua nhap khdu dupe trp cap; va (ii) phdn 
tich khdng quy ket ve cdc dnh hudng gdy tdn 
thuong eua cae yeu td da biat khde. Do do, co 
quan phiic thdra cho rang theo Diau 15.5 co 
quan dieu tra edn xae djnh xera, do tae dpng gdy 
ton hai eua cdc yeu to da biet khac, nhap khau 
dupe trp cdp cd the dupe coi la nguyan nhdn 
"chinh xdc va ddng tin cay" gay ra thiet hai cho 
ngdnh sdn xudt trong nude hay khdng. 

Xem xet nhiing kat luan cd lien quan cua Ban 
Hdi thdm, co quan pbiic thdm nhdn tbdy rang Ban 
Hdi thdm da kat ludn chinh xae rang Uy ban da 
tuyen bd rang ton tai mpt raoi quan he nhan qua 
gida nhap khdu dupe trp cap va thiet hai trude kbi 
chuyen sang phan tich khdng quy kat, nhu vay 
viec xera xet rapt "mdi quan he nhan qua" da 
khong phai la mpt kat luan cudi ciing va no khong 
nhat thiat lara anh hudng dan danh gia ciia Uy ban 
ve tac dpng ciia cae yau td da biat khac. 

Co quan phuc tham da can nhac rang viec 
dpe ky cdc kat ludn cua Uy ban cho thay rang, 
mac du viee su dyng mdt each dang tiac thuat 
ngii "phd vd mdi quan be nhdn qua" cua hp, 
nhung tren thyc te, Uy ban da kiam tra xem viec 
nhap khau dupe trp cdp cd tha dupe coi la 
nguyan nhdn "chinh xdc vd dang tin cay" gay ra 
thiet hai ebo ngdrib san xudt trong nude, trong 
khi khdng quy kit eac thuong tich do cae ylu to 
da biet khde ddi vdi hang nhap khdu duoc trp 
cdp, theo each phu hpp vdi yeu cau eua diau 
khodn do. Tbeo dd, eo quan phiic thdm tan thanh 
kat luan cua Ban Hpi thdm rang Pakistan da 
khdng tha xac dinh rang each tiap can cua Uy 
ban trong viec kiam tra moi quan he nhdn qua 
dong trudng hpp nay, bao gim phdn tich khdng 
quy kat, khong phii hpp vdi Dieu 15.5 cua SCM. 

Tai cupc hpp vao ngay 28/5/2018, DSB da 
thdng qua bao eao eiia co quan phuc tham va bao 

cao da dupe sua dii eua Ban Hpi thdm. 
3. Kinh nghiam a6i vdi Vi^t Nam khi dieu 

tra chong tm c4p 
3. L Cdn xem xet "thodi thu virgt mire" khi 

xdc dinh mot chirong trinh hodn thui cd Id tra 
cdp hay khong 

Uy ban da xac dinh chuang trinh MBS cua 
Pakistan la rapt khoan trp cdp vi sd tien thul xudt 
khdu va ede thua khac ma chinh phu tra lai ebo 
cac nha xuat khdu Pakistan doi vdi cae nguyen 
lieu nhap khau dupe sir dyng lam nguyan lieu dau 
sdn xudt eac san pham xudt khdu vupt qua sd tian 
phai tra khi nhap khdu vdo Pakistan. Tinh trang 
nay xay ra do mot sd khiara khuyet eua be thong 
giara sat ciia chinh phu doi vdi raiie tiau tbu dau 
vao va sy udc lupng qua eao miic nguyan lieu 
ddu vao dupe tieu thy eua ede nha sdn xudt. Lian 
minh Chdu Au con lap ludn rang todn bd so tian 
phai dupe coi la ddng gdp tdi chinh vi theo he 
thdng gidm sat hien ed, khdng tha xdc dinh so tian 
cua viee udc luong qua eao nbu vay. 

Co quan phiic thdm tan thanh nhiing kat luan 
cua Ban Hpi thdm rang Uy ban da vi pham Dieu 
l.l(a)(l)(ii) cua SCM vi khong dua ra ly do tai 
sao todn bd so tian thue chua thanh toan dupe 
coi la ddng gop tai chinh theo chuong trinh MBS 
vd khong xac nhan rang so tien nay vupt qua 
khoan tien tinh thua. Han niia, Uy ban Chau Au 
da vi pham Dieu 3.1(a) eua SCM vi sy tdn tai 
cua mpt khodn trp cap xuat khdu dupe xdc dinh 
dua tran mdt phan tich sai vl dong gdp tdi chinh. 

Ngoai ra, eo quan pbiic thdm da nhdn manh 
tara quan trpng cua viec xdc dinh thoai thu vupt 
mire khi tian hanh phdn tich trp cap dudi hinh tbite 
chuong trinh hoan thua ngay ea khi nude xuat 
khdu khdng cd he thdng giam sat hieu qua ddi vdi 
nguyan lieu tieu thy dau vao trong sdn xudt cae 
sdn pham euoi cung ddnh ebo xudt khau. 

Nbu vay, khi mudn xae dinh mpt chuong 
trinh hodn thul ed la dp cap hay kbdng, co quan 
dilu tra ciia Viet Nam se can phai xem xet mpt 
each than trpng co thodi thu vupft miic hay 
khong tt-en co sd quy dinh eua Diau 1.1 (a)(l)(ii), 
chii thich 1 va Phy luc I(i), II va III eua SCM va 
b l sung Dilu XVI eua GATT 1994. 
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ff ^ Ae" khi phdn tich moi quan he nhdn qud 
8 fa nhgp khdu dirffc tro cdp vd thiet hgi cua 
ftganhsan xudt trong nu&c 

;, . ^^ 15 ciia SCM quy djnh each tilp can chung 
ve tuih toan thiet hai Uong cac cupc dilu tra chdng 
tip cap va tilp theo, quy dinh viee xae djnh rali 
quan he nhdn qua. Tbeo Dilu 15.5 cua SCM, eo 
quan dieu ya se xem xet mpi hdng chiing lien quan 
de xae dinh mdi quan he nhdn qua giiia bang nhap 
khau dupe trp cap vd thiet bai ddi vdi nganh san 
xuat trong nude. Co quan diau tra se xem xet cac 
yau to nao da biat din ngodi viec nhap khdu dupe 
hp cdp gdy thiet hai ddi vdi nganh san xudt Uong 
nude va nhiing thiet hai do cdc yau td dd gdy ra se 
khong dupe coi la do viee nhap khau dupe tro cdp. 

Pakistan lap luan rang khi phdn tich moi quan 
he nhdn qua, Uy ban da tim ra su tdn tai eua moi 
quan he nhdn qua giira viec nhap khau ede sdn 
phdm va thiet hai ddi vdi nganh sdn xuat trong 
nude truoc khi ddnh gia cae yau td da biat khde; 
nhu v£iy, khong phu hpp vdi Dieu 15.5 eua SCM. 

Co quan phuc thdm nhan manh rang Dieu 
15.5 eiia SCM khdng quy dinh bdt ky phuong 
phap cy tbl nao ma co quan diau tra phai su 
dyng dl thuc hien phdn tich radi quan be nhan 
qud. Uy ban trude tian da xae dmh (1) lieu cd 
mdi lian he nhan qua nao giira bang nhap khdu 
dupe h:p edp va thiet hai ddi vdi nganh san xuat 
drong nude bay khdng va sau dd (2) phan tieb tat 
ea cac ylu t l khdc. Co quan phuc tham da ddng 
y vdi Ban Hpi thdra rdng each phan tich ban dau 
vl rail lien be giiia nhap khau dupe trp cap va 
thiet hai cua nganh san xudt trong nude kbdng 
phai la quyit dinh cudi cung de ngan can Lien 
minh Chau Au xem xet tat cd cac yau td khac va 
nhu v^y, each tiep can pha vd quan he nhan qua 
eua Lien minh Chau Au la kh6ng vi pham cdc 
quy dinh cua Dieu.15.5 eua SCM. 

Nbu vay, khi tian hdnh phdn tich mdi quan 
he nhan qua, co quan dilu tra eua Viet Nam co 
thi ap dyng phuong phap minh ebo la cdn thilt 
nhung phai ddm bdo myc tieu chinh theo Dilu 
15 5 SCM dd la xae djnh xem, do tac ddng gay 
tdn hai cua eac yau td da bilt khae, nhap khdu 

dupe dp cap cd thi dupe coi la nguyan nhan "xac 
that va dang kl" gay ra thiet hai cho nganh san 
xudt trong nude hay khong. 

3.3. Minh bgch thong tin cdc chuyin thdm 
xdc minh 

Ban Hdi thdm ddng y vdi nhiing % luan eua 
Pakistan cho rdng Lian minh Chdu Au da hanh 
ddng khong nhdt qudn vdi Dieu 12.6 cua SCM 
do kbdng dap irng eac nghTa vy minh bach cua 
minh. Viec cung cap kit qua chuyin tham xae 
minh eua Lien minh Chau Au da khong dupe coi 
la cung edp day du kit qua xae minh. Ngoai ra. 
Ban Hdi thdm cho rdng EU khdng cung edp ddy 
dii cac kit qua cua chuyen tham xae minh tdi 
Novatex ciing la vi pham Dieu 12.6 eua SCM. 

Nhu vdy, ea quan dilu tra cua Viat Nam khi 
tiln hdnh thdm tra tai cbl cdn phai luu y ve 
nghTa vy cdng bo day du ket qua eua chuyan 
tham xac minh tdi cae nha san xudt eo lien quan 
phu hpp vdi quy dinh tai Dieu 12.6 eua SCM. 

Tran day la npi dung vu kien chong tro cap 
DS 486 trong khuon khi WTO giira nguyan don 
Pakistan vd bi don Lien minh chau Au vd kinh 
nghiem lien quan tdi qua trinh diau tra chdng trp 
cap tai qudc gia thdnh vien. Hy vpng rang, viec 
nghian cuu nhiau ban cac vu kien chong trp cap 
trong khuon kho WTO se mang lai cho Viet 
Nam nhiing kinh nghiem biiu ich va dpng luc de 
tiln hanh dilu tia chdng trp cap hang hda nhap 
khau vao Viet Nam trong thdi gian tdi./. 

TAI LIEU THAM KHAO 

1. Quyit dinh thyc thi ciia Hpi dong (EU) so 
857/2010 ngdy 27/9/2010 ap thul ddi khdng 
cudi Cling vd tbu thul tam thdi doi vdi mpt sd 
loai terephthalate nhap khdu ed nguon gde tu 
Iran, Pakistan va Cac tilu vuong qudc A Rap 
thong nhdt, xem tai: bttp://eur-lex.euTOpa.eu/ 
LexUriServ/LexUriServ.do?uri-OJ:L:2010:254 
:0010:0028:EN:PDF 

2. Cac tai lieu lien quan vu kien DS486 do 
WTO cung cdp, xem tai: bttps://does.wto.org/do 
12fe/Pages/FE_Search/FE_S_S006.aspx?Query 
=(@Symbol=%20vrt/ds486/*)&Language= 
ENGLISH&Contex1^FomerSeriptedSearch& 
languageUlChanged=true# 
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