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DAI DIEN CUA PHAP NHAN DO TOA AN CHJ DjNH 

Nguyen Vdn Hdnh' 

Tom tat: Dgi dien Id viec mot nguoi (goi Id nguoi dgi dien) nhdn danh vd vi loi ich cua nguai 
khdc (nguai duoc dgi dien) xdc lap, thuc hien giao dich ddn su trong phgm vi dgi dien. Nguai dgi 
dien CO the Id cd nhdn hoac phdp nhdn md nhdn danh vd vi loi ich cua nguai duac dgi dien thuc Men 
giao dich ddn sir. Nguai duac dgi dien co the Id bdt ky cd nhdn ndo ke tir khi sinh ra vd co the Id 
phdp nhdn ke tir khi phdp nhdn duac thira nhdn qua viec ddng ky hogt dong. Nguai dgi dien co the 
Id cd nhdn hoac phdp nhdn, co thdm quyen thuc Men, xdc lap giao dich vi lai ich vd nhdn danh 
nguai duoc dgi dien. Trong phgm vi bdi viet ndy, tdc gid trao doi ve truang hap dgi dien theo phdp 
luat cua phdp nhdn do Toa dn chi dinh vd nhimg vuang mac khi hieu vd van dung quy dinh tgi diem 
c Khodn 1 Dieu 137 Bo luat ddn su (BLDS) nam 2015 ve "Nguai do Toa dn chi dinh trong qud trinh 
to tung tgi Toa dn " de tim cdch hieu vd dp dung thong nhdt trong thuc tien xet xu. 

Tir khoa: Phdp nhdn, dgi dien do Toa dn chi dinh. Bo ludt ddn su. Bo luat to tung ddn su. 
Nhdn bdi: 14/01/2020; Hodn thdnh bien tap: 12/02/2020; Duyet ddng: 27/02/2020. 

Summary: Representation is that a person (called the representative), on be half and for the 
interest of other people (the represented) to establish and carry out civil transaction within the scope 
of representation. The represented can be an individual or a legal entity having interests for which 
the representative carries out civil transaction. The represented can be any living individual or legal 
entity at the time of registration. The representative can be an individual, or a legal entity, that has 
the jurisdiction to execute and confirm legals transactions for the benefits and reputation of the 
represented. In the scope of this writing, the author exchanges the cases of legal representation in 
the law of legal entities that the courts have assigned and all the misunderstandings in applying the 
rules in point c, term 1, article 137, Civil Law 2015 which states "The representative assigned by 
the Court during the legal process at the Court"to understand and apply consistently in real trials. 
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1. Quy dinh ciia phap luat Viet Nam hien dinh la to chiic chii khong phai la ca nhan va dac 
hanh ve dai dien cua phap nh^n do Toa an chi diam dae trung la boat dong cua phap nhan phai 
dinh thong qua nguoi dai dien. 

Phap luat Viet Nam khong dua ra khai niem Tai Dilu 85 "Dai dien phap nhan" BLDS 
the nao la phap nhan ma quy dinh eac diau kien nam 2015 xac dinh dai dien cua phap nhan duoc 
de mot to chiic dupe cong nhan la phap nhan. xac lap duoi hai hinh thiic la dai dien theo phap 
Dieu 74 Bp luat dan sy (BLDS) nam 2015 quy luat va dai dien theo uy quyen. Can cu xac lap 
djnh v8 cac dieu kien de mot to chicc dupe xac quyen dien cua phap nhan theo phap luat va theo 
dinh la phap nhan do la: (i) Dupe thanh lap theo uy quyln dupe BLDS nam 2015 quy dinh rat cu 
quy dinh cua Bp luat dan su hoac luat khac co thi chi tilt tai Diau 135 ve "can cii xac dinh 
lien quan; (ii) Co co cau to chuc theo quy dinh quyen dai dien". 
ciia Bp luat dan sy; (iii) Co tai san doc lap vdi ca Dai dien cua phap nhan co vai tro dac biet 
nhan, phap nhan khac va ty chin trach nhiem quan trpng. Nguoi dai dien khong chi giii vai tro 
bang tai san cua minh; (iv) Nhan d^ib minh tham la nguoi nhan danh phap nhan trong cac quan he 
gia cac quan he phap luat mot each doc lap. Nhu vdi doi tac, quan he npi bp, di8u hanh doanh 
vay theo quy dinh nay thi phap nhan dupe xac nghiep, quan he vdi cac co quan hanh chinh nha 

' Thac sy, Cong ty luat TNHH Biln Bac, NCS Khoa Luat, Dai hpc Quic gia Ha Npi. 
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nuoc ma cdn c6 vai tro dac biet quan trpng khi 
dai dien cho phap nhan lam viec vdi eo quan td 
tyng khi bupc phai co su can thiep cua co quan 
to tyng. Di8u nay dupe minh chiing khi quan he 
phap luat dan sy bi tranh chdp ma eac ben khong 
ty boa giai dupe de giai quyit tranh chdp thi cac 
mot trong cae b8n eo quyen lua chpn co quan tai 
phan do la Toa an hoac Trpng tai. Tuy nhien, 
h-ong to tung trpng tai khdng dat ra vdn dl Trpng 
tai chi djnh nguoi dai dien cua phap nhan de 
tham gia to tung. Trong to tung Toa an thi viec 
quy dinh Toa an dupe quy8n chi dinh nguai dai 
dien eua phap nhan. Viec phap luat quy dinh Toa 
an dupe quy8n chi dinh ngudi dai di8n cua phap 
nhan eo y nghia quan trpng trong qua trinh Toa 
an giai quyat tranh chap. Boi le, phap nhan la 
mot to chiic, ma da la to chiic thi bupc phai eo 
nguoi dai dien, mpi giao dich ciia phap nhan doi 
vai ddi tac b8n ngoai, di8u hanh phap nhan va 
doi vai phap luat dau thong qua ngudi dai dien. 
Ngudi dai dien cbiu trach nhiem truac phap luat 
ve mpi boat dong cua phap nhan. Neu khong eo 
ngudi dai di8n thi mpi boat dong eua phap nhan 
hau nhu bi dinh tre. Khong phai ngau nhien ma 
BLDS nam 2015 da danh trpn Chuang IX d l 
quy dinh ve dai dien cua phap nhan. K8 thira va 
dam bao tinh thing nhdt trong he thong phap 
luat, Luat doanh nghiep nam 2014, eu the hoa 
vai tro nguoi dai dien ciia phap nhan va dua ra 
cac quy dinh mang tinh giai phap de giai quy8t 
eac truong hpp khi vang mat dai dien phap nhan. 
Cu the, tai Diau 13 Luat doanh nghiep nam 2014 
quy dinh nguoi dai dien theo phap luat ciia 
doanh nghiep la ca nhan dai dien cho doanh 
nghiep thyc hien cac quyen va nghta vu phat 
sinh tir giao dich ciia doanh nghiep, dai dien cho 
doanh nghiep vdi tu each nguyen don, bi don, 
ngudi c6 quyln Ipi, nghta vu lien quan truoc 
Trpng tai, Toa an va cae quyen va nghia vu khac 
theo quy djnh cua phap luat. Nhu vay, luat thyc 
dinh da xae dinh cu thi vai tto, trach nhiem eua 
nguoi dai dien cho phap nhan. 

Luat doanh nghiep nam 2014 ciing quy dinh 
vl so lupng ngudi dai dien, dai dien theo phap 
luat ciia loai hinh Cong ty TNHH va Cong ty e l 
phdn e6 thi la nbilu nguoi, tuy theo dilu le cong 
ty quy dinh. Quy dinh nay la hoan toan moi so 

vdi cac van ban phap luat truoc day, Luat doanh 
nghiep nam 2005 quy dinb m§i doanh ng^hiep chi 
CO mot nguoi dai dien. Quy dinh eiia Luat doanh 
nghiep nam 2014 b6 sung sua ddi vl so ngudi 
dai dien ebo tbdy phdp luat trao quyen cho doanh 
nghiep quyit dinh vl so ngudi dai dien nham bao 
dam thuan ti8n ebo viee dilu hanh cua doanh 
nghiep, phat huy t6i da quyln tu quy8t eua doanh 
nghiep. Tuy nhien, khong dl d^i dien doanh 
nghiep boat dong tu do khong tuan thu phap luat. 
Phap luat can thiep thong qua viec gidi ban hach 
nhiem cua m6i ngudi trong pham vi, Itnh vyc 
ciia minh dupe dai dien thong qua di8u le ho^t 
dong cua doanh nghiep. Mac dii phap lu^t quy 
dinh ve so luong ngudi dai dien co sy tien bp 
nhung vln bi han chi khi Dilu le chi quy djnh 
so lupng ngudi dai dien la tran mot ngudi nhung 
khong xac dinh ro vai tro, trach nhiem, ph îm vi 
dai dien cua mdi ngudi se d§n den thuc tian ap 
dung dd la cd su chong eheo cae cong viec do 
nhieu ngudi dai dien cimg thuc hien hoac eo sy 
dun day cong viec cho nhau vi khdng phan biet 
npi dung nao la eua ai, khi eo tranh chap xay ra 
khong cd quy pham da di8u chinh. 

Luat doanh nghiep nam 2014 quy dinh doanh 
nghiep phai bao dam ludn cd it iJidt mpt ngudi 
dai dien theo phap luat eu tni tai Viet Nam. 
Truong hpp doanh nghiep chi co mot ngudi dai 
dien theo phap luat va nguai nay vang mat tai 
Viet Nam qua 30 ngay ma khong uy quy8n cho 
ngudi khac thuc hien cac quyen va nghta vu cua 
ngudi dai dien theo phap luat ciia doanh nghiep 
hoac b | chat, mat tich, tam giam, kit an tu, bi h^n 
cbl hoac mat nang luc hanh vi dan sy thi chd sd 
hiiu cong ty, Hpi ding thanh vien, Hpi ding quan 
tri cii ngudi khac lam ngudi dai dien theo phap 
luat cua cong ty. Quy dinh nay cho tbdy phap luat 
da dua ra giai phap khi ngudi dai dien duy nhdt 
vdng mat, hoac chit, mdt tich, tam giam, kit an 
tu..., tuy nhian ddi vdi truong hpp chii so hiru 
cong ty, Hpi ding thanh vien, Hpi ddng quan tti 
khong tbi cir dupe ngudi thay the thi vln ik 
khoang tring phap luat dang bd ngd. 

Trong mpt s6 truong hpp dac biet, Toa an cd 
thdm quyln c6 quyln chi dinh ngudi dai dien 
theo phap luat trong qua trinh t l tung tai Toa an. 
Vdi quy dinb nay cho tbdy phap luat danh rieng 
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cho CO quan tai phan la T6a an mpt dac quyln 
trong qua trinh Toa an giai quy8t vy an eo lien 
quan d8n phap nhan. Tuy nhi8n, khong phai Toa 
an tuy tien chi dinh ngudi dai dien ma chi trong 
truong hpp dac biet. Co thi noi, dai dien do Toa 
an chi dinh xuat phat tir y tudng can phai c6 co 
quan tai phan can thiep vao viec chi dinh ngudi 
dai dien trong trucmg hpp khong co ngudi dai 
dien cho phap nhan theo Di8u le doanh nghiep 
hoac khdng co ngudi cd tham quy8n dai dien 
theo quy dinh cua phap luat hoac khong cd ngudi 
dai dien theo liy quyen cua phap nhan. 

Dieu kien ve viee thuc hien dai dien do Toa 
an chi dinh tir quy dinh cua phap luat dan sy den 
phap luat to tung dan su dupe ghi nhan cu tha, 
trong do gidi ban pham vi dai dien eua phap 
nhan chi trong qua trinh to tung tai Tda an. 
Nghta la Toa an chi dupe chi dinh dai dien ciia 
phap nhan trong qua trinh Tda an giai quyat vy 
viec CO lian quan dan quyan va nghia vu ciia 
phap nhan. 

2. Bat cSp cua quy dinh viec cu dai dien 
phap nhan va mot so kien nghi 

Mae du Luat doanh nghiep nam 2014 quy 
dinh kha chi tiat cac truong hpp cu ngudi thay 
the khi vang ngudi dai dien theo phdp luat, tuy 
nhien tren thuc t8 cac quy dinh nay khong phai 
liic nao cung dupe dp dung de giai quyit kip thai 
van dl thuc ti8n. Cu tha: 

Thie nhdt, chdm dut dgi dien md chua co 
nguai thay the. 

Doi vdi truong hpp dai dien doanh nghiep uy 
quyan cho ngudi khdc dai dien khi vang mat 
nhung trong thoi ban uy quyen mot trong hai ben 
don phuong cham diit vipc uy quy8n ma chua cd 
ngudi thay tha thi giai quyet the nao. Tai Dieu 
569 BLDS nam 2015 quy dinh VQ viec chdm diit 
uy quyen ddi vdi viee uy quy8n khong ed thu lao. 
"neu uy quyen khong co thu lao thi ben uy quyen 
CO the chdm diet thuc Men hgp dong bdt cie liic 
ndo, nhimg phdi bdo truac cho ben duac uy 
quyen mot thai gian hap ly".... 

"Tnrong hop iiy quyen khong co thu lao, ben 
duoc uy quyen co quyen dan phuong chdm dut 
thuc hien hap dong bdt cie luc ndo, nhung phdi 
bdo truac cho ben uy quyen biet mot thai gian 
hop ly ". 

Vdi quy dinh eua dilu luat cho thdy doanh 
nghiep khdng co ngudi dai di8n trong thdi gian 
ehua CO ngudi thay tbl, hoat dong ciia doanh 
nghiep bi gidn doan. Su boat ddng bi gidn doan 
CO thi lam mat co hGi kinh doanh va gay thiet hai 
cho doanh nghiep. Hon nua, doanh ngbiSp eo th8 
loi dung ke hd nay de thoai tbdc trach nbiem khi 
thay giao dich cua doanh nghiep do ngudi uy 
quyan dai dien ky ket ma vi8c ky k8t co th8 hi 
thiet hai. Chang han, ngudi dai dien giao dich 
vira ky kat hpp ding vdi dii tac chua din thdi 
di8m thuc hien hop dong, ngay sau dd phdt hien 
giao dich nay khong eo hieu qua n8u ti8p tue thyc 
hien hop ddng nan da thong nhat vdi ngudi uy 
quy8n d8 ra thong bao cham dut viec uy quy8n 
truoc thdi di8m hpp ddng dupe ky ket. 

Ddi vdi truong hpp Cong ty TNHH, Cong ty 
CO phan theo quy dinh tai iChoan 5 Diau 13 nau 
tran thi chit so hiiu cong ty, Hpi ddng thanh vien, 
Hpi dong qudn tn se cir ngudi khac lam dai dien 
edng ty. Truong hpp nay phap luat cdng ehua du 
lieu dupe nau bdng mpi giai phdp ma van chua 
cu dupe ngudi khdc lam dai dien tbi phai xir ly 
nhu tha nao, vi doanh nghiep khdng tha boat 
dong ma khong c6 ngudi dai dien theo phdp luat. 
Sy bd sung cua phap luat da gidi quy8t tinh 
huong nay la rdt can tbiat da dam bao cho phap 
nhan duy tri su boat dong thudng xuyen lien tue 
trong suot qud trinh sdn xudt kinh doanh. 

Thir hai, dai dien ciia phdp nhdn duac chi 
dinh theo Dieu le. 

Tai diem a Khodn 1 Di8u 137 BLDS nam 
2015 ghi nhan phap luat thira nhan tu each dai 
dien cua phap nhan ddi vdi mpt ngudi n8u Dieu 
le cua phap nhan do ghi nhan. Quy dinh nay 
khdng gap khd khan gi trong qua trinh dp dung 
thuc tien khi ngudi dai dien thuc bien dung trach 
nhiem cua minh. Tuy nhien, ddi vdi mpt so 
truong hop cu tha thi viec ap dung phap luat 
khong dupe tudn thu do nhan thuc eua ngudi tian 
hanh to tung. 

Vi du, Cong ty TNHH X co bai thanh vien, 
mpt thanh vien la cd nhdn Viet Nam, mpt thanh 
vien la cd nhdn ngudi nude ngoai. Tai Di8u le 
Cong ty TNHH X quy dinh ca nhan la ngudi 
nude ngoai la dai dien theo phap luat. Khi cd 
tranh chap xay ra giiia Cong ty TNHH X vdi mpt 
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doanh nghiep khdc, vy viec dupe Toa an nhan 
dan thu ly va giai quyet. Trong qua trinh Tda an 
giai quyat, ca nhan nude ngoai vl nude khdng 
uy quy8n cho ngudi Viet Nam, khi Tda an trieu 
tap thi ca nhan Viet Nam din Tda tham gia t l 
tung nhung Tda an khong chap nhan vdi ly do 
theo Dieu 18 thi ca nhan Viet Nam khong cd tu 
each dai dien. Trong vu viee nay Toa an da dp 
dyng mdy mde dieu luat de khdng chap nhdn tu 
each cua ca nlian Viet Nam dai dien cho phdp 
nhan, dan den vu viee hi keo dai do khdng cd 
ngudi dai dien cd mat tai Viet Nam vd gay dnJi 
budng d8n quy8n loi ciia duang sy. 

Nhu tac gia da phdn tich d tren, phdp luat 
hien hanh chi quy dinh trong truong hpp dac biet, 
Toa an co quyen chi djnh dai dien trong qud trinh 
td tyng, quy dinh nay Id rat chung chung, ddn d8n 
rat kho khan trong thuc tian xet xir vd pham vi 
chi djnh bi ban cha chi trong truong hop doanh 
nghiep cd vy viec ma co su can thiep cua Toa an, 
bdi le: 

Mot Id, vdi quy dinb ndy thi co the hieu la ke 
cd dang cd dai dien theo phap luat hoac dai dien 
theo uy quy8n nnung Toa an tbdy can thiet va xac 
dinh la truong hpp dae biet nen chi dinh ngudi 
khac lam dai dien hOac chi truong hpp phap nhdn 
khdng tha cir dupe ngudi dai dien thi Toa an mdi 
chi dinh. Cd le theo tdc gia thi cdn phdi cd quy 
dinh cy tha ban d8 Tda dn kh6ng lam quyan hoac 
tu choi viec chi dinh khdng ro ly do nham giai 
quyit vy dn dupe khdch quan va triet de ma vdn 
tuan thu diing phap luat, 

Vi du: Tda an nhan ddn (TAND) quan A thu 
ly vy kien tranh chap hpp dong tin dung co tdi 
san bdo dam giiia nguyen don Id Ngdn bang X 
vd bi don la Cdng ty c6 phdn Y. Trong qud trinh 
Tda an thu ly giai quyit vu an d cap so tham, 
dai dien theo phap luat cua bi don dang chdp 
hanh hinh phat tu trong trai giam. Truong hpp 
nay le ra Toa an phdi dl nghi Hpi ding quan tri 
Cdng ty c6 phdn Y cir ngudi dai dien thay tbl S 
tham gia to tung. Tuy nhien, Toa an khong dl 
nghi ma true tilp idy Idi khai ciia ngudi dai dien 
dang bi kit an Id trai vdi Khoan 5 Dilu 13 eua 
Luat doanh nghiep nam 2014 va khdng phii hpp 
thuc tiln. Bdi le, liic nay ngudi dai dien cua 
cdng ty dang bi han chi quyln cdng dan nen 

khdng tbl tilp can dupe h i so vu an va hd̂  so 
cdn luu giii trong Cdng ty dl dua ra dupe nhung 
lap luan va chiing cir bao ve quyen Ipi cua imnh 
cung nhu chung cu phan bac yeu cau cua 
nguyen don. Hau qud la vy an da bi Tda an cap 
phuc thdm buy ban an vi vi pham ngbiam trpng 
thu tuc td tyng. 

Hai Id. phap luat khdng quy dinh Tda an 
dupe chi dinh trong truong hpp cu the nao ma 
khdng quy dinh tbl nao la truong hpp dae biet 
nan da ddn din viee dp dung tuy tien: Tda an tiiy 
tien chi dinh da gidi quyet vu viec lay thanh tich; 
Tda an tiiy tien xac dinh truong hop nao la'dac 
biet da chi dmh; Tda an cd tha khdng chi dinh vi 
cho rang khong thupc trudng hpp dac biet, ddn 
den vu viec hi keo dai; 

Ba Id, cac trudng hpp khac khong thupc 
trudng hpp td tyng Tda an nen Toa an khdng co 
quyan chi dinh ngudi dai dien cua phdp nhdn thi 
viec gidi quy8t nhu th8 nao. Vl dy, cdc tranh chap 
ma cac ben can giai quyet thong qua thuong 
lupng hda gidi trude khi ede ben khdi kien thi co 
quan nao cd quyen chi dinh ngudi dai dien trong 
trudng hpp khuyet ngudi dai dien, nen chang la 
CO quan cdp chimg nhan dang ky kinh doanh cho 
doanh nghiep. 

Tir nhiing phdn tich tran, tac gid de xuat can 
phai chi tiet hda cac quy dinh cua phap ludt 
nham dua ede quy dinh ndy dp dung thyc tiln 
mpt each co hieu qua. Do day la nhiing vdn de 
vuong mac trong dp dung thuc tiln trong qua 
trinh td tung, qua trinh giai quyit tranh chdp n8n 
khong ai khac la co quan chuy8n nganh co 
nghta vu ban hanh van ban dk giai thich va 
budng ddn cac co quan chuyen mdn thupc 
nganh minh giai quyit. Thich hop nhdt d day la 
Hdi ddng tham phdn Toa an nhdn dan t l i cao co 
trach nhiem ban hdnh cdc Nghj quyit hoac phii 
hop vdi cac nganh lien quan dl ban hanh Thong 
tu lien nganh dl budng ddn kip thdi viee giai 
quyet cac tinh budng phat sinh md Luat quy 
dinh chua cu tb8. Viec budng ddn thong qua 
Nghi quyit hoac thong tu la phii hpp, bdi le 
trinh tu thu tyc ban hanh nhanh vd kliong phtie 
tap nhu sira doi bo sung Ludt do viec sira ddi bd 
sung luat phai thong qua Quic hpi nen mat 
nhilu thdi gian va chi phi tdi chinh cao. Chon 

o 



binh thicc dung Nghi quyet hoac Thong tu se 
giai quyet kip thdi dupe cac van de bat cap dien 
ra mang tinh thdi su. Cy tha Nghi quyit hoac 
Thong tu budng dan chi tiat doi vdi trudng hop 
nao dupe xae djnh la dac biet da Tda an chi djnh 
ngudi dai dien; Trudng hpp ehu sd biiu Cdng 
ty, Hpi dong thdnh vien, Hpi ddng qudn tri 
khong cu dupe ngudi dai dien thay th8 ed dupe 
coi la trudng hop dac biet hay khong de Toa an 
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chi dinh; Trudng hpp nhieu ngudi dai dien 
nhung cd quan di8m khac nhau tai co quan to 
tung thi quan diem nao la chinh thong cua 
doanh nghiep; Co quan cap ehirng nhan dang ky 
kinh doanh co quyen chi dinh ngudi dai dien 
ebo phap nhdn trong trudng hpp cu tha da dam 
bao viec qudn ly nhd nude cua minh trong 
trudng hpp khuylt thilu ngudi dai dien eua 
pbap nhan trong qua trinh td tung./. 

AP DUNG QUY DjNH CUA PHAP LUAT TO TUNG DAN SlT 
THUC HIEN HOAT DONG DO DAC - V U 6 N G MAC, BAT CAP 

VA D I XUAT GIAI PHAP HOAN THIEN 
(Tiep theo trang 9) 

Tuy nhi8n, da trdnh lam dung boat dong do 
dac dl tam dinh chi khong ed can cie*, Toa an 
nhan ddn tdi cao can quy dinh tham phan chi 
dupe tam dinh chi sau khi Tda an da td chicc da 
CO quan chuyan mdn td chuc do dac tr8n thyc dia 
nhung khdng do dae dupe do y8u td khdch quan 
tac dong hoac da do dae dupe nhung eo quan do 
dac chua cung cdp ket qua do dac ma thdi ban 
giai quyat vu an da hit. 

Thir bay, cdn quy dinh he thong mdu vdn bdn 
to tung phuc vu cho hogt dong do dgc. 

Toa dn nhdn dan tdi cao can quy dinh bd sung 
mdu van ban td tung ddn su dp dung trong boat 
dong do dac gom: (1) van bdn yeu cdu do dac ciia 
Toa an vd gidi thieu duong sy ky hpp ddng do 
dac vdi CO quan do dac; (2) quyit dinh thuc hien 
boat ddng do dac; (3) van bdn thdng bao cho 
duong sy, CO quan, to chuc, ed nhan khdc biet va 
chiing kien viec do dac; (4) van bdn yeu cdu ca 
quan do dac gidi thich kat qud do dac cua Tda an; 

(5) van ban y8u cdu do dac bd sung, do dac lai; 
(6) van ban phoi hpp vdi luc lupng Cong an d8 
nghi ho trp khi cd hanh vi chong doi, can tro boat 
dong do dac; (7) ede van ban can lap khi co hanh 

vi chong doi, can trd boat ddng do dac lam ca sd 
xii ly vi pham hanh chinh, truy ciiu trach nhiem 
hinh sy. 

Nhu vay, do dae Id mpt trong nhiing boat 
dong ma Toa an thudng tien hanh de thu thap 
thong tin thdng qua ban ve eua co quan chuyen 
mdn, 1dm can cii gidi quy8t cdc vu dn ddn sy khi 
yen cdu ciia duang sy cd hen quan quyen sir 
dyng dat, cdy trdng, vat kien true tren dat. Do 
BLTTDS nam 2015 chua quy dinh boat dpng do 
dac la boat dpng thu thap chimg cii n8n tr8n thuc 
te Tda dn thudng ap dung cdc quy dinh ciia phap 
ludt to tyng ddn su ve hoat dpng xem xet, thdm 
dinh tai chd khi can do dac. Tuy nhien, viec dp 
dung cdc quy dinh ve xem xet, thdm dinh tai chd 
de do dac trong thdi gian qua da phat sinh nhieu 
vuong mac, bdt cap. Cho nen, ddi hoi can nhin 
nhan diing tinh chat cua boat ddng do dac, la boat 
dpng thu thap chiing cir doc lap, tach klidi hoat 
dpng xem xet, tham dinh tai chd, qua do, de xuat 
bd sung nhieu quy dinh mdi, sua doi, bo sung cac 
quy dinh hien hanh cd lien quan de giiip boat 
ddng do dae dupe tien hdnh dl ddng, phdt huy 
gia tri cua nd tren thyc te./. 

* Ben vi, tren thuc te, van co trucmg hgp, Toa an chi mdi ban hanh van ban yeu cau do dac hoac ban hanh giay gidi 
thieu de duong sy: ky hop dong do dac vai co quan chuyen mon, chua to chiic do dac tren thuc dia nhung Toa an 
da ban hanh quySt dinh tam dinh chi chd kit qua do dac khi thai han giai quyet vu an da hat. 




