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QUV DINH VE THANH VIEN HOP TAC, 
XAC LAP, CHAM DUT HOP DONG HOP TAC 

THEO BO LUAT DAN SU NAM 2015 

NGUYfN THI THUY HANG* 

Quy dinh vl hgp d^ng hpp tdc mdi dv^c b6 sung vao Bd ludt Dan 
sy nam 2015 nhdm ddp ihig y@u eiu thuc tiln cua hoait ddng hop tdc 
trong san xuat, kinh doanh. l^y nhien, m t̂ so quy dinh con chua thuc 
su hgp ly vd chua xuit phdt tu ban chat cua quan h§ dan syt. Bai vilt 
nay nghien ciru chu the cua hop dong hop tdc, trach nhiem dan sir cua 
thanh vien hgp tdc, xdc idp, cham dut hgp dong hgp tdc; tir do, neu 
mgt so kien nghi hoan thî n phap luat. 

Tic khoa: Hpp dong h(rp tdc; trdch nhiem ddn stf cua thdnh vien hop tdc; 
Bp lugt Ddn s\c. 
Nhdn bdi: 19/3/2019; bien tap xong: 29/3/2019; duyet bdi: 01/4/2019. 

Hpp dong hgp tdc (HDHT) bat diu 
duge ghi nhdn tii Luat La Ma vdi ten ggi 
Societas (hpp ddng lien doanh). Hgp 
ddng nay xudt hien tren co sd tdi sdn 
ehung cua gia dinh giua nhiing ngudi 
eiing thira ke vdi myc dich eung sir dung 
va bdo quan tdi sdn. Sau dd, ddng hanh 
Cling su phat trien trong cdc boat ddng 
kinh te, HDHT lien doanh dugc eoi Id 
mpt loai HDHT phd biln'. Ci Viet Nam, 
HDHT Idn ddu tien dupe quy dinh eu the 

1. Kieu Thi Thuy Linh, Mpt so npi dung edn bdn ve 
hpp dong hop tdc trong Bp lugt Ddn su nam 2015, Ky 
yeu cac chuyen dh tpa dam chuyen sau, Trudng D^i hpc 
Lu§tHaN§i,2017. 

2, Khoan 16 Dieu 3 Lugt diu tir nam 2005. 

trong Luat dau tu nude ngoai nam 1987, 
vdi tinh chit Id quan he hgp tac kinh 
doanh giiia nha dau tu Viet Nam vdi nha 
ddu tu nude ngodi vd tiep tuc dupe ke 
thira trong Luat dau tu nam 2014: "Hgp 
ddng hop tae kinh doanh... la hgp ddng 
duge ky giira eae nha ddu tu nham hgp 
tdc kinh doanh phan chia loi nhuan, phan 
chia sdn phim md khdng thanh lap td 
ehiic kinh tl"^. Vdi quy dinh nay thi 
HDHT kinh doanh ehi dilu ehinh quan he 
ddu tu tren ca sd hgp ddng giiia eae nha 
ddu tu cd ehung vdn kinh doanh va mang 
ban chit ciia HDHT kinh doanh chii 

* Tien sT, Truing Dai hoc Lu$t f-iue. 
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khdng phdi la mdt hgp ddng ddn sy. Vi 
vay, Bg luat Ddn sy (BLDS) nam 2015 tai 
Mue 8 (ve hgp ddng thdng dung) da bd 
sung quy dinh vl HDHT. Tuy nhien, ed 
mdt sd quy dinh ve HDHT chua thye sy 
hgp ly vd chua xudt phat tir bdn chat eiia 
quan h? dan su. 

1. Chii the ciia hgp dong hop tdc 
Hgp ddng hpp tdc Id su thda thuan 

giiia cdc ca nhan, phdp nhan ve viee eung 
ddng gdp tdi san, cdng siic de thye hipn 
edng vipe nhdt dinh, ciing hudng lgi vd 
cimg chiu ttaeh nhiem^. Cdc ehu thi 
HDHT hinh thdnh tten eo sd ky k6t hgp 
ddng giiia ede ed nhdn vdi phap nhan 
hoae giiia ca nhdn, phap nhan vdi nhau. 
Tren co sd cung gdp vdn (tdi sdn), sire lao 
ddng de ddng gdp vao boat ddng hgp tae, 
chia se vdn gdp, chia se cdng siic de ciing 
"bit tay" vao tien hanh hoat ddng kinh 
doanh hoae boat dpng ddn sy. Hgp ddng 
hgp tae giup eho eae nha diu tu hoae 
thanh vien hpp tdc ed the tiet kiem rdt 
nhieu thdi gian, cdng siic, tai ehinh ttong 
viec thdnh lap ede phap nhdn mdi, cdc td 
ehiic mdi, qua dd tinh gidn dugc cac khdu 
sau khi thanh lap phdp nhan mdi, td chiic 
mdi'̂ . Nhu vdy, so vdi Luat dau tu thi 
pham vi chii the tham gia vdo HDHT 
trong BLDS rdng ban. Neu ehii the cua 
HDHT trong Ludt ddu tu phai la cac ca 
nhan, phap nhdn boat ddng diu tu, kinh 
doanh tai Viet Nam va boat ddng ddu tu. 

3. D ik 504 BO lueit Dan su nam 2015. 
4. Nguyen Sy Anh, Hpp dong hap tdc theo Bp lugt 

Ddn sif ndm 2015, ht^-//tcdcpi.moj.gov,vn/qt/tmtuc/Pages 
/xay-dung-phap-luat.aspx?ltemID=335, truy cap ng^y 
12/4/2018. 

kinh doanh tir Viet Nam ra nude ngoai thi 
ehii thi HDHT ttong BLDS bao gdm mpi 
ea nhan hoae phdp nhan cd dang ky kinh 
doanh hoae khdng dang ky kinh doanh. 
Neu quy dinh ndo lien quan din HDHT 
khdng dugc dilu chinh ttong Ludt ddu tu 
thi cd thi dan chilu ttong BLDS vdi tu 
cdch Id ludt gdc (luat ehung). Cu the, 
khoan 1 Dilu 28 Luat diu tu nam 2014 
quy dinh HDHT kinh doanh dugc ky kit 
giiia cdc nhd ddu tu ttong nude thye hien 
theo quy dinh cua phdp ludt ve ddn su. 

Nhu vay, vipe BLDS nam 2015 bd 
sung them quy dinh ve HDHT Id hodn 
toan phu hgp vdi xu hudng phat trien eiia 
nen kinh te thi trudng. Bdi le, vdi hinh 
thire ky ket HDHT edc ben cd thi hd trg 
cho nhau nhiing thieu sdt, yeu diem 
trong qua trinh thye hi$n boat dpng sdn 
xuat, kinh doanh, thye hien mdt edng 
viec nhdt dinh hoae phat trien dy an dau 
tu. Dae biet Id trong ITnh vue ddu tu bdi 
"hinh thiie dau tu nay thieh hgp vdi eac 
du dn can trien khai nhanh, thdi ban dau 
tu ngan"^. 

Cae chii the tham gia HDHT dugc ggi 
la thdnh vien hgp tac. Thuat ngii "thdnh 
vien" duge sir dung khi mdt chii thi tham 
gia vao mdt td chiic nhit dinh. Trong 
BLDS nam 2005, khi td hgp tdc ddng vai 
trd la mdt trong cdc chii the ttong quan he 
phdp ludt dan sy thi cdc cd nhdn dugc gpi 
la thdnh vien hgp tdc. Tuy nhien, ttong 
BLDS nam 2015, sy hgp tdc dugc xae lap 

5. Nguyin Khdc Djnh, Phucmg huong hodn thien cdc 
hinh thiic ddu tu trtfc tiep nuac ngodi tgi Vi^t Nam, Tap 
chiLu^thpc, 2001,tr.54-62 
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tten eo sd hgp ddng nen ten gpi thdnh 
vien hgp tae khdng phdn dnh dupe vi tri 
cdc chii thi ttong mdi quan he ndy .̂ Vi 
vay, ed y kiln cho rdng "td hop tdc dugc 
hinh thanh trSn eo sd HDHT"''. NghTa Id, 
BLDS nam 2015 quy dinh vl HDHT Id 
dl thay thi cho td hgp tdc - la chu the 
khdng dugc thira nhan ttong BLDS nam 
2015. Vi ban chat cua nen kinh te thi 
trudng la khi cac chii the tham gia vdo 
cae quan he ddn sy ey the va dn dinh. 
Nhung chii thS ttong td hgp tac cd the 
thay ddi, dan tdi tinh chiu ttdch nhipm 
khdng cao. Do dd, HDHT nham dieu 
chinh mdi quan he giiia cdc thanh vien 
eiia td hgp tae ve dung bdn chdt eua mdi 
quan he hpp ddng^. Vi vdy, thiet nghi de 
phu hgp vdi quan he HDHT thi cdc ehu 
thi ky kit HDHT phai ggi Id "ede bSn" 
ttong HDHT. 

2. Trach nhi^m dan sir cua thdnh 
vien hgp tdc 

Bdn ehit eua HDHT ttong BLDS Id sy 
lien ket giiia eae chii the (ea nhan, phap 
nhan) de ciing thye hien mgt cdng viec 
nhdt dinh hoae ciing san xuat, kinh doanh 
nhung khdng hinh thdnh phap nhan mdi. 
Khdng chi BLDS Viet Nam md BLDS 
mpt sd nude cung quy dinh HDHT kinh 
doanh khdng lam phat sinh phdp nhan 
mdi. Tai khodn 1 Dieu 1041 ehuong V 
eua BLDS Nga sira ddi, bd sung nam 
2003 quy dirih: "Theo sy dieu ehinh ciia 

HDHT kinh doanh, hai hoae nhilu ehii 
the se tien hanh thye hien viee gdp vdn va 
eung kinh doanh de phdn chia lgi nhuan 
ma khdng thdnh lap mpt thye thi kinh 
doanh mdi"^. Phap luat Phap ciing quy 
dinh viee hgp tae kinh doanh giua eae chu 
the khdc nhimg khdng ddn din su ra ddi 
eua edng ty mdi chinh Id hinh thiic hgp 
tac kinh doanh thdng qua HDHT kinh 
doanh cua Viet Nam. Tuy nhien, phap luat 
Phdp khdng eoi su thda thuan dd nhu Id 
HDHT kinh doanh gidng phap lugt ViSt 
Nam, md eoi dd la hinh thiic hpp tac dac 
biet thdng qua cdng ty hgp danh an danh. 
Cdc thdnh vien cua cdng ty dn danh duge 
ty do thda thudn ve ddi tugng gdp vdn va 
viee boat ddng eiia edng ty hgp danh dn 
danh'". Dilu 1872 BLDS Phap quy dinh: 
"Cdc ben hgp danh vdn la ehu sd huu tai 
san gdp vdn vd nhan danh chinh minh khi 
tham gia ddn sy vdi ben thii ba"". 

Viee cac ben ttong HDHT gdp vdn (tai 
sdn), sue lao ddng de hoat ddng sdn xudt, 
kinh doanh hoae thye hien mdt edng vi$c 
nhit dinh nhung khdng hinh thanh phdp 
nhan mdi se tan dyng cdc uu diem nhu do 
mdt thdi gian va tdn kem chi phi, nhung 
cung cd nhiing nii ro nhdt dinh. "Vipe 
khdng phdi thanh lap phdp nhdn mdi 
ttong nhilu trudng hgp neu cdc nha ddu 

6. Kieu Thi Thuy Linh, tldd. 
7. Trudng D^ hpc Luat Ha Npi, Gido trinh Lugt ddn su 

efJVuffi, Nxb. Cong an nhan dan, 2017, tap n, trang 131. 
8. Ki6u Thj Thiiy Luih, tldd. 

9, http://www,russian-civil-codecom/(Bp luat Dan 
sir Nga), truy cap ngay 12/4/2018. 

10, Dang Thj H6ng, //pp dong hap tdc kinh doanh 
theo phdp ludt Vi^t Nam. Luan van Thac si luat hpc, khoa 
Luat Dai hpc Qu6c gia Ha Noi, 2014, tr.9 va 10. 

11, htlp://www napoieon-series.org'iresearch/goveniment 
/c_code.htmt tuy^n t|ip Naponeon/nghienciru/Chinhphu 
/Bgluat, truy c^p ngay 12/4/2018. 
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tu khdng nghien cim ky, lua chgn sai hinh 

thirc dau tu thi nd lai trd thanh mdt ban 

ehe rat ldn, gay ra nhieu rui ro ma ede nha 

dau tu khdng ludng trudc dugc"'^. Vi 

vay, BLDS nam 2015 quy dinh eu thi 

trach nhiem dan su ciia cdc thanh vien 

hgp tdc. Theo do, "cac thanh vien hgp tae 

chiu trach nhiem ddn sy ehung bang tdi 

sdn ehung; neu tai san ehung khdng dii de 

thue hien nghTa vu ehung thi thanh vien 

hgp tdc phai ehiu ttaeh nhiem bang tai san 

rieng theo phan tuang iing vdi phan ddng 

gdp eiia minh, trir trudng hgp HDHT 

hoae ludt ed quy dinh khae"'^. Khi tham 

gia vdo quan he hgp ddng, viec quy dinh 

trdch nhiem ddn sy cua eae chii the Id rdt 

quan trgng. Nhung tai Dieu 505 BLDS 

nam 2015 (npi dung ciia HDHT) chi mdi 

quy dinh ve quyen, nghia vy eiia thdnh 

vien hgp tac vd ngudi dai dien (neu cd) 

ma khdng quy dinh trach nhiem ciia cac 

thanh vien hgp tac ddi vdi ben thii ba 

trong qua trinh eae thdnh vien hpp tdc nay 

giao ket hgp ddng dan sy vdi ben thii 

ba. Vi vay, Dilu 505 BLDS nam 2015 

(ndi dung HDHT) can phdi cd mdt khodn 

quy dinh ro trdch nhiem cua cac thdnh 

vien hgp tac ddi vdi ben thii ba. 

3. Xdc Idp, chim diit hop dong hgp tdc 

Hgp ddng hgp tac dugc xdc lap dua 

tten nguyen tac binh dang, thda thudn va 

xuat phat tir Igi ieh ciing nhu nhu cau ciia 

cac chii the. Vi vay, cae ben tham gia 

12. Nguyen Khac Dinh, Hodn thien phdp lugt vd ddu 
tu tnfc tiep nude ngodi trong xu huong nhdt the hoa 
phdp ludt ve ddu tu a Viet Nam, Luin an Tien sT lu?t hoc, 
Truong Dai hpc Luat Ha Npi, 2003. 

13. D ik 509 Bp lu^t Dan su nam 2015. 

HDHT cd thi tuy nghi thda thudn cac van 

de lien quan d in ddi tuong, quyen vd 

nghia vy cua ede ben, ndi dung hgp tae... 

Viec cd tham gia HDHT hay khdng do 

ede chii th i tu quylt dinh, tten co sd can 

nhae Igi ich vd dilu kien cua minh. 

Nhung tai Dilu 511 BLDS nam 2015 quy 

dinh viee xac lap HDHT tten co sd "gia 

nhap HDHT". Viec sii dung thuat ngii 

"gia nhap" la khdng chinh xae. Bdi xet v l 

tinh ehit thi HDHT Id mdi quan he lien 

ket, hgp tac giiia cdc ea nhan, phdp nhdn 

duge thiet lap tten co sd hgp ddng, ede 

ehu the tham gia vdo hgp ddng ehi rdng 

huge vdi nhau bdi eae quyen va nghia vu 

theo thda thuan ma khdng rang bude ve 

mat td chiie. 

Mat khae, BLDS nam 2015 edn quy 

dinh viee rut khdi HDHT. Theo dd, cac 

ben tham gia HDHT cd the nit khdi 

HDHT theo dieu kien da thda thudn ttong 

HDHT hoae cd ly do chinh dang vd dugc 

sy ddng y cua ban mpt nira tdng sd thanh 

vien hgp tac^''. V l nguyen tae, HDHT la 

mdt loai hgp ddng dan sy cu the nen can 

cii xdc lap, cham diit phdi tudn theo quy 

dinh ehung ve hgp ddng. Nhung do tinh 

dae thu, HDHT cd the ed mpt so quy dinh 

rieng nhu nit khdi HDHT nhung phai bdo 

dam ban chat cua quan he ddn sy. Tiic la, 

viee quy dinh nit khdi HDHT phai bao 

dam sy linh boat va sy tu do tuong ddi 

cua cac ben chu the, nghia la mpt trong 

cdc ben ehu the ed the nit khdi HDHT ma 

khdng phu thude vao viec ed duge sy 

14. Di6u510Bpluiit DSn sy nam 2015 
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ddng y ciia hon mpt nua tdng sd thdnh 
vien khdc. Nlu viee nit khdi HDHT eua 
mdt ehii thi md dnh hudng din viec thuc 
hipn HDHT thi xac dinh la vi pham 
HDHT vd chu thi nit khdi do phai thye 
hien traeh nhiem dan sy theo quy dinh 
eiia BLDS nam 2015. 

Thilt nghi, viee su dung thuat ngii 
"gia nhap" va quy dinh viee nit khdi 
HDHT phai dugc su ddng y eiia ban mpt 
niia tdng sd thanh vien hgp tae chi phu 
hgp nlu mye dieh eua BLDS nam 2015 
quy dinh vl HDHT la de thay the cho td 
hgp tdc, edn neu vdi mye dich quy dinh 
HDHT ndi ehung thi nd the hien sy khdng 
binh dang giua cdc chii the hgp tae 
khdng phu hgp vdi ban chat cua quan he 
ddn sy. Vi vay, nen chang BLDS nam 
2015 thay thuat ngii "gia nhap HDHT" 
bdng thuat ngii "tham gia HDHT" va bd 
quy dinh viee nit khdi HDHT phai "duge 
sy ddng y eiia hon mdt nira tdng sd thdnh 
vien hgp tac". 

Yiec ehdm diit HDHT tuan theo quy 
dinh ehung ve cdc can cii ehdm dirt hgp 
ddng. Tuy nhien, HDHT mang tmh chdt 
dac thu nen cd mgt sd can eir ehdm diit 
rieng. Dilu 512 BLDS nam 2015 quy djnh 
ve cdc can cii cham diit HDHT. Theo dd, 
HDHT ehdm diit ttong eac trudng hgp sau: 

Thic nhdt, cham dirt theo thda thudn 
cua ede thdnh vien hgp tdc: Viec thye 
hi^n HDHT khdng the trdnh khdi nhirng 
yeu td khaeh quan nhu thien tai, bien 
dpng thi trudng hoae tinh chit cdng viee 
thay ddi, lam cho viec hgp tac khdng dat 
duge kit qud mong mudn. Khi dd, eae 

chu thi hgp tac cd thi thda thuan ehim 
diit HDHT 

Thu hai, hit thdi han ghi trong 
HDHT: Trong HDHT, cae ben ehii thi 
tham gia ed the thda thuan vl thdi ban 
hgp tac. Vi vay, khi hit thdi ban do thi 
HDHT chim diit. 

Thu ba, muc dieh hgp tdc da dat duge: 
Viec ede ben ttong HDHT ky kit hgp 
ddng de dat dupe mdt sd muc dich, ket 
qud nhdt dinh trong qua ttinh sdn xudt, 
kinh doanh hoae thuc hien mpt eong viee 
nhdt dinh. Nhxmg neu muc dich dd da dat 
duge thi sy hpp tae Id khdng cdn thiet, 
nen HDHT cham dut. 

Thic tu, theo quyet dinh eiia eo quan 
nha nude ed tham quyen: Trudng hgp 
nhdm hgp tac hoat ddng khdng diing muc 
dieh, xae lap HDHT ma xdm hai den lgi 
ieh nha nude, lgi ich edng cpng thi eo 
quan nhd nude ed tham quyen se quyet 
dinh giai the nhdm hgp tae dd̂ ^ 

Thu ndm, trudng hgp khae theo quy 
dinh eiia BLDS nam 2015 va ludt khae cd 
lien quan. 

Cd thi thiy, cac can cir cham diit rieng 
mang tinh dac thii cua HDHT vl co ban Id 
hgp ly. Nhung can cii cham dirt HDHT 
theo quyet dinh cua co quan nha nude ed 
thim quyln la ehua thye su phu hgp. Bdi 
HDHT dugc xae lap tten eo sd thda thudn 
cua ede ben ehu thi. Vi vay, viec cham dirt 

IXem tiep trang 531 

15. Truong Dai hoc Luat Ha Ngi, Gido trinh Lugt 
ddn sif Vi^t Nam, Nxb. Cong an nhan dan, 2017, tap n, 
tr.279 
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sung la hinh ph^t tiln tiiy vao dieu kien 

thi hdnh dn eua bi eao ehii khdng dp dung 

bien phdp tu phdp tich thu sung vao ngan 

saeh nha nude. Trudng hgp vat, tiSn ma 

ngudi ph^m tgi chiem doat khdng xdc 

dinh duge bi hai, tdi san bi chiem doat Id 

tdi sdn thude sd huu nhd nude thi dp 

dyng bien phap tu phdp tieh thu sung vao 

ngan sdch nha nude; edn khodn thu lgi 

bat ehinh thudng dp dyng vdi eac tdi quy 

dinh dau hiSu "thu Ipi b i t chinh" la tinh 

tiet dinh tgi hoae dinh khung dugc quy 

dinh trong dieu luat cu the, vat, t i ln la 

ddi tugng ciia Tdi tieu thy tai sdn do 

ngudi khae pham tpi md ed, Tdi mua ban 

ttdi phep chat ma tuy... thi xae dinh ddy 

la khodn thu Igi bat chinh va dp dung 

bien phap tu phdp tieh thu sung vdo ngan 

sdch nhd nude. 

3 . Mdt so kien nghi hoan thifn 

p h a p lu^t 

Mot Id, trude mat, Hdi ddng Thim 

phan TAND tdi cao can lya chgn bdn dn 

cd dp dyng bien phap tu phdp quy dinh 

tai Di lu 47 BLHS nam 2015 chuin mye 

nhat phdt trien thdnh an le, d l cdc Tda dn 

dp dung trong qua trinh xet xir. 

Hai Id, lien nganh tu phap trung uong 

edn ban hdnh thdng tu lien tieh hudng dan 

cy the eae trudng hgp dp dung bien phdp 

tu phdp quy dinh tai Dieu 47 BLHS nam 

2015 de eae eo quan tien hanh td tung van 

dung kip thdi, dam bdo thdng nhat trong 

dp dung phdp luat. O 

QUY DINH VE... 

(Tiep theo trang 471 

quan he HDHT phai dya tren ca sd thdng 

nhat y chi cua cdc ben hoae mdt ttong cac 

ben don phuong chim diit hoae hiiy bd hpp 

ddng. Viec eo quan nhd nude dung quyen 

lyc cdng de bude eac ben ehii the cham diit 

hpp ddng la khdng hgp ly, khdng phii hgp 

vdi quan he ddn sy. Nlu viee edc ben ehii 

the xac lap hgp ddng ma xam hai den Igi 

ich nhd nude, lgi ich cdng cdng thi se dp 

dung ede bi^n phdp xii ly khdc. 

Nhu vdy, de phdt huy het hieu qua cua 

HDHT, ben canh hodn thien ve mat phap 

ludt thi can phai hodn thien tdng the ede 

chinh sach va bien phap khac. Tuy nhien, 

hodn thien ve mat phap ludt la dieu kien 

can thiet va quan ttgng de bdo dam mdt 

mdi trudng hgp tac tdt, tten co sd ede ben 

eiing ed lgi. Vi vay, chiing toi de xuat mdt 

sd kien nghi neu tren vdi hy vpng ed the tao 

ra mdi trudng hgp tdc thdng thoang ban vd 

xuat phat tir ban chat ddn sy. Tuy nhien, de 

phii hgp vdi thdng le quoc te eiing nhu bao 

ddm yeu eiu BLDS la "ludt gdc" thi che 

dinh HDHT nen quy dinh theo hudng la 

HDHT ndi ehung. Nhiing quy dinh nao lien 

quan din HDHT md ttong luat chuyen 

nganh khdng quy dinh cd the tham chieu 

BLDS ma khdng chi la giai quylt vin d l 

cho td hgp tac nhu hien nay.n 
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