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TRACK NKIEM KINK SV CVA PKAP NKAN 
TKVONG MAI PKAM TOI VE BAO VE DONG VAT 

KOANG DA, NGVY CAP, QVY, K I £ M 

NGUYEN PHirONGANH* 

Bp luat Hinh sy nam 2015 da quy dinh mirc hinh phat rit nghidm 
khac ddi vdi phap nh^n thnong mai pham tpi vl quan !>', bao ve dpng 
v|t hoang da, nguy cip, quy, hilm, t6i thiiu ia 300 trifu d^ng (khoan 
1 Dilu 234) va toi da la 15 ty d6ng. Dieu nay da phan anh ro nhan thirc 
ciia Viet Nam ve tinh chat, mirc dp nguy hilm cua nhom tdi pham n̂ y 
doi vdi mdi trvdng sinh thai. 

Tic khoa: Trdch nhiem hinh sir; phdp nhdn thuang mgi; bdo ve dpng vdt 
hoang dd. 
Nhdn bdi: 12/02/2020; biin tdp xong: 12/02/2020; duyit bdi: 13/02/2020. 

1. Quy dinh cua Bd luat Hinh sy nam 
2015 ve phap nhSn thirong mai pham tpi 

Bd luat Hinh sy (BLHS) siia ddi, bd 
sung nam 2017 (sau day gpi tit la BLHS 
nam 2015) lin dau tien ghi nhan phap 
nhan la chii the ciia tdi pham. Che dinh 
trach nhiem hinh sy (TNHS) ciia phip 
nhan thuong mai dugc quy dinh tai 
Chucmg XI ciia BLHS nam 2015 va trong 
mdt sd dieu khoin cu the khic cua Bd 
luat, vi du nhu Dilu 3 (co sd trach nhidm 
hinh sy), Dieu 8 (khai niem tdi pham), 
Dilu 35 (he thdng hinh phat)... 

0 mdt sd nude cd ndn kinh te thi 
trudng phit tridn thi pham vi phip nhan 
phai chiu TNHS tuong ddi rdng. Tuy 
nhien, tai Viet Nam, BLHS nam 2015 mdi 
chi dimg lai d vide xem xdt xir ly hinh su 

ddi vdi phap nhan thuong mai (PNTM). 
Quy dinh nay dugc ap dung ddi vdi 33 tdi 
danh thuoc nhdm cic tdi xam pham trat tu 
quan ly kinh te, cic tdi pham vd mdi 
trudng va eac tdi xim pham an toan edng 
cpng, trat tu cdng cdng (Dieu 76); trong 
do cd Tpi vi pham quy dinh vd bao ve 
ddng vat hoang da (Dieu 234) va Tdi vi 
pham quy dinh ve bio ve dpng vat nguy 
eip, quy, hiem (Dieu 244). 

Theo quy dinh cua Bd luit Din su 
(BLDS) nam 2015, de mdt td chiic dugc 
cdng nhan la phap nhan phii cd 04 dieu 
kien: (1) Dugc thanh lap theo quy dinh 
cua BLDS; (2) Cd ca eiu td chuc chat 

" Thac si Chuyen vien, Vu Phap luit hinh 

Sir - hanh chinh, Bp Tw phap. 
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che'; (3) Cd lii sin dgc lap vdi ca nhin, td 
chiie khic va ty chiu trach nhidm bing tai 
san do; (4) Nhin danh minh tham gia cic 
quan he phap luat mdt each dpc lap .̂ 
Ciing theo quy dinh ciia BLDS nam 2015, 
phip nhan dugc chia thanh PNTM va 
phip nhan phi thuong mai .̂ Phip nhin 
thuang mai dugc dinh nghia chinh thiic la 
"phap nhan cd muc tidu ehinh la tim kidm 
lgi nhuan va lgi nhuan dugc chia cho eac 
thanh vien". Phip nhin thuong mai bao 
gdm (i) doanh nghiep va (ii) cac td chuc 
kinh te khac. 

Nhu vay, PNTM phai chiu TNHS theo 
quy dinh ciia BLHS nam 2015 la mpt td 
chiic, cd tu each phap nhan va boat ddng 
vdi mye dich la tim kidm Igi nhuan. 

Bd luit Hinh sy nam 2015 khdng eoi 
cac phap nhan phi thuong mai, bao gdm co 
quan nha nude, don vi vii ttang nhan din, 
td chiic chinh tri, td chirc chinh tri - xa hpi, 
td cbiic chinh tri xa hdi - nghe nghiep, td 
chiic xa hpi, td ehiic xa hdi - nghe nghiep, 
quy xa bdi, quy tir thien, doanh nghidp xa 
hdi la chu the cua tdi pham. Bdi le, diy li 
cac phap nhan deu cd sii dung ngin sich 
nha nude cho boat ddng ciia minh. 

2. Xac dinh trach nhiem hinh sy cua 
phap nhan va ca nhan pham tpi ve bao ve 
dpng vat hoang da, nguy cip, quy, hilm 

Theo quy dinh tai khoan 1 Didu 75 
BLHS nam 2015, dieu kien bat budc dd ap 

1 Dieu 83 Bo luat Dan sir nam 2015 quy dinh phap 
nhan phai co co quan dieu hanh. To chiic, nhi?m v\i va 
quyen han ciia co quan dieu hanh cua phap nhan duac 
quy dinh trong dieu le cua phap nhan hoae trong quyet 
dinh thanh lap phSp nhan. Phap nhan co co quan khac 
theo quyet dinh cua phap nhan hoae theo quy dinh ciia 
phap luat 

2. DiSu 74 Bo luat Dan su nam 2015. 
3 Di^u 75, 76 Bo luat Dan sir nam 2015. 

dung TNHS ddi vdi PNTM ttong mdt vu 
an hinh su dd Ii hinh vi pham tdi phii 
dugc thuc hien nhin danh PNTM va thuc 
hidn vi lgi ieh eua PNTM va banh vi pham 
tdi dugc thye hien cd sy chi dao, dieu 
hinh hoae chip thuin cua PNTM va chua 
hit thdi hidu ttaiy cim TNHS^ Thye tl cho 
thiy, phap nhan khdng thi ty minh thuc 
hien tdi pham, ma hanh vi pham tdi cua 
phap nhan phai xuit phat tir hanh vi pham 
tdi cua ca nhan. Ndi each khac, TNHS cua 
phap nhan vi ci nhin ttong vu in hinh su 
li khdng thd tich rdi, cd mdi quan he chat 
che vdi nhau. Trong eung mdt vy vide, ndu 
xic dinh phip nhan phai ehiu TNHS thi ci 
nhin mdt hoae nhidu ngudi cd quydn 
quyet dinh hoae dai dien ddi vdi phip 
nhin khdng thd trdn ttanh khdi vide bi 
xem xet xir ly hinh sy. Quy dinh niy cua 
BLHS nham tranh viee ca nhan ngudi 
diing diu phip nhan, hoae ngudi ed quydn 
quyet djnh ddi vdi phap nhin "in minh" 
dudi danh nghia ciia tap thd dd ttdn tranh 
vide truy ciiu TNHS. Khoin 2 Didu 75 
BLHS nam 2015 da quy dinh rd "vide 
phap nhan thuong mai ehiu trich nhidm 
hinh sy khdng loai trir trich nhidm hinh sy 
ciia ca nhan". 

Trong mdt vu an lien quan ddn phap 
nhan, cd the ed mgt hoae nhieu ca nhin cd 
lien quan, vi du nhu giam dde, trudng bd 
phan, nhan vien. Giam dde cd the la ngudi 
diing diu ciia phap nhan, cd thim quyln 
true tiep ttong viec dua ra cic menh lenh 
ttong cdng ty, trudng bd phan ed thi la 
ngudi tao dieu kien hoae cung cip nhiing 
cdng cu cin thiet, truyin tai menh lenh ciia 

4. Khoan 2 va khoan 3 Di6u 27 Bp luat Hinh sy 

tm 2015. 
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ngudi dung dau tdi nhan vidn, l i ngudi trye 

tilp thye hidn hanh vi pham tdi. Vay ttong 

trudng hgp nay, ndu thda man t i t ea cac 

dilu kidn tai khoin 1 Dieu 75 BLHS, tiic la 

hanh vi pham tdi dugc thye hidn nhan danh 

phap nhan, vi lgi ich cua phap nhan va 

dugc thye hidn dudi su ehi dao, dieu banh 

ciia phap nhin/ngudi dung dau phap nhan 

thi viec xem xet xix ly hinb su ddi vdi phap 

nhan se duge dat ra. Tuy nhien, ddi vdi c i 

ba ea nhin da ndi d ttdn, thi vide xem xet 

tmy eiiu TNHS ddi vdi c i ba, hay chi ddi 

vdi ngudi dimg dau phap nhin? 

Ve nguydn tac, ngudi diing d iu phip 

nhan, l i ngudi dai dien hgp phip ciia 

phap nhin, ed quyen dua ra menh lenh, 

chi thi l i hanh vi pham tdi duong nhien se 

bi truy ciiu TNHS. Mac du vay, ddi vdi 

trudng hgp ngudi trye tidp thye bien 

hanh vi pham tdi la nhin vidn edng ty 

hoae ngudi truydn dat menh lenh ciia cap 

tren, tao dieu kien cho vide thye bien 

hanh vi pham tdi la trudng bp phan cua 

phap nhan cd bi xem xet truy ciiu TNHS 

hay khdng? Trong trudng hgp dimg diu 

phap nhan la mdt t ip the (vi du nhu Hdi 

ddng quan tri eua cdng ty cd phan) thi 

viec xem xet trich nhidm cua ngudi diing 

dau la Chu tieh Hdi ddng quin tri hay cac 

thanh vien eua Hdi ddng quan tti can 

dugc dat ra. 

Tic gia cho ring, se can nhie viec truy 

cihi TNHS ddi vdi c i nhan trong tirng vu 

viec cu the. Trdn co sd can nhie viec 

thdng nhit ve y chi trong viec dua ra 

quyet dinh thye hien mpt hoae nhieu hinh 

vi vi pham din tdi phip nhin pham tdi va 

phai chiu TNHS. Ndu cd chiing cii chiing 

minh ca nhin mac du thuge thanh phin 

lanh dao phap nhan, vi du nhu thinh vien 

Hdi ddng quin tri, khdng biet hoae phin 
ddi viec thye hien hanh vi pham tdi eua 
phap nhin, thi cd the xem xet khdng phii 
ehiu ehung mdt tdi danh cung vdi phip 
nhan. Tuy nhien, vide truy cim TNHS ddi 
vdi nhung c i nhan n iy ciing cd thd duge 
dat ra vi ban thin hg cung cin cd traeh 
nhidm trong vide thye hidn c ic hanh vi 
cua phip nhan. 

Theo c i nhin t ic gii, c i hai trudng hgp 
tren ddu lien quan true tidp tdi vide thye 
hidn hinh vi pham tdi cua phap nhan, do 
do, cd the eoi hp true tiep thuc hien hanh 
vi pham tdi va duong nhien phii ehiu 
TNHS ve Cling tdi danh vdi phap nhan trir 
trudng hgp thupc mot trong eac trudng 
hgp loai trir TNHS, vi du nhu trudng hgp 
thi hanh menh lenh ciia chi huy hay cap 
tten (Dilu 26 BLHS nam 2015). 

Ddng vat hoang da v i ddng vat nguy 
cip, quy, hiem la hai ddi tugng dugc b io 
vd vdi muc do khac nhau, do do, vd che 
t i i xir ly cung cd muc do nghiem khac 
khac nhau. Trong trudng hgp PNTM vi 
pham quy dinh ve b io ve ddng vi t hoang 
da, ddng vat nguy cap, quy, hidm (quy 
dinh tai Dilu 234 va Dieu 244) se bi ap 
dung cae hinh phat chinh la binh phat 
tiln, dinh chi boat dpng ed thdi han hoae 
dinh cbi boat dpng vTnb viln. Ngoii ra, 
PNTM pham tdi cdn ed the bi ap dyng 
hinh phat bd sung la phat tien, c im kinh 
doanh, c im boat ddng trong mdt sd Iinh 
vyc nhat dinh hoae cam huy dpng vdn 
trong mdt thdi ban eu the. C i bai tdi danh 
nay d lu quy dinh hinh phat nghiem khic 
nhit ddi vdi PNTM la hinh phat dinh chi 
vmh vien. 

Theo quy dinh tai Dilu 79 BLHS nam 
2015, dinh chi boat dong vmh vidn neu 

So 05^2020 
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PNTM pham tdi giy thidt hai hoae cd kh i 
nang thuc te giy thiet hai den tinh mang 
ciia nhidu ngudi, gay sy cd mdi trudng 
hoae gay anh hudng xau ddn an ninh, trat 
ty, an toan xa hdi va khdng co kbi nang 
khac phuc hau qui giy ra; hoae dinh chi 
vTnh vien toin bd hoat ddng neu PNTM 
duge thinh lap chi dd thuc hien tpi pham. 
Luu y rang viec dinh chi boat ddng vinh 
vidn dugc hieu Ii chim diit boat ddng ciia 
PNTM trong mdt hoae mdt sd ITnh vue ma 
PNTM pham tdi. 

Phap nhan thuong mai vi pham quy 
dinh tai Didu 234 BLHS nam 2015 v l Tdi 
vi pham quy dinh ve bio ve ddng vi t 
hoang da, tiiy timg miic do vi pham cd the 
bi ap dung binh phat chinh la phat tien vdi 
mire tidn tir 300 trieu ddng ddn 05 ty ddng 
hoae dinh cbi boat ddng cd thdi ban hoae 
dinh chi boat ddng vTnb vien. Ve hinh 
phat chinh ddi vdi phip nhin dugc chia 
l im 04 khung tuang iing vdi miic hinh 
phat la: (1) Phat tien tu 300 trieu ddng tdi 
01 ty ddng ndu vi pham quy djnh tai 
khoan 1 Dilu 234; (2) Phat tiln 01 ty din 
03 ty ddng trong trudng hgp thupc mdt 
trong quy dinh tai cac diem a, d, d, e, g, h 
va i khoan 2 Dilu 234^; (3) Phat tidn tir 03 
ty ddn 06 ty ddng hoae dinh chi boat dpng 

5. Tnrong hpp pham tgi co to chiic; sii dung eong cu 
hoae phuong lien san bat bi cam; san bat trong khu vue 
bj cam hoae vao Ihiyi gian bi c3m; van chuyen, buon ban 
qua bien gi6i; dong vSt, bg phan ccr the hoae san pham 
ciia dpng vat thupc Danh muc thirc vat riing, dgng vat 
ning nguy cap, quy, hiem Nhom IIB hoae Phu lyc II 
Cong uoc ve buon ban quoc te eae loai dong vat, thirc vat 
hoang da nguy cap (C6ng u6e CITES) tn gia tir 
500.000.000 dong dgn ducri 1.000.000.000 dong hoae 
ciia dgng va! hoang da khae tn gia tii 700 000 000 dong 
dSn ducri 1.500-000.000 dong. thu lgi bat chinh tir 
200.000.000 dfing d^n ducri 500,000.000 d6ng; va tai 
pham nguy hiem. 

CO thdi ban tir 06 thing d in 03 nam neu o 
trudng hgp thude khoan 3 Didu 234; v i 
(4) miic hinh phat eao nhit Ii trong 
trudng hgp phip nhan pham tpi thude 
trudng hgp quy dinh tai Dieu 79 BLHS 
nam 2015 thi cd thd bi dinh cbi boat dgng 
vmh vien. Vide xae dinh "cdng cu hoae 
phuang tien sin bi t bi cam", "sin bat v io 
thdi gian bi c im", dugc hudng dan cu the 
tai khoan 1, 2, 3 Dieu 3 Nghi quydt sd 
05/2018/NQ-HDTP ngiy 05/11/2018 ciia 
Hpi ddng Thim phin Tda an nhan din tdi 
cao hudng din i p dung Dieu 234 ve Tdi 
vi pham quy dinh vd bio vd ddng vit 
hoang da, Didu 244 ve Tdi vi pham quy 
djnh ve b io vd ddng vat nguy cip, quy, 
hiem ciia BLHS^. Ngoii ra, PNTM cdn cd 
the bi ap dung hinh phat bd sung la phat 
tidn tir 50 trieu ddng den 200 trieu ddng, 
c im kinh doanh, cam boat ddng trong mpt 
sd ITub vyc nhat dinh hoae cam huy ddng 
vdn tir 01 nam den 03 nam. 

So sanh vdi quy dinh ve bao ve ddng 
vit hoang da tai Didu 234, PNTM vi pham 
quy dinh vd bio vd dgng vi t nguy cap, quy 
hidm quy dinh tai Dilu 244 BLHS cd chd 
t i i xir ly nghiem khac ban. Dieu nay thd 

6 Theo do, san bat trong khu virc bi cam la san bat 
dgng vat hoang da, dgng vat nguy eSp, quy, hiem trong 
khu bao ton, vuon qu6c gia, khu du trir thien nhien, khu 
bao Ion loai - sinh canh, khu bao ve canh quan hoiic san 
bat trong cac khu virc khae co quy dmh dm theo quy dinh 
ciia CO quan nha nuoc co tham quyen, San b3t vao thoi 
gian bi cam la san bat dong v?t hoang da, dong vat nguy 
cap, quy, hiem vao mua sinh san hoae miia di cir eua 
ehiing, Viec xac dinh miia sinh san, miia di cu ciia timg 
loai theo quy dinh ciia co quan co thSm quySn, Sii dung 
eong cy ho^c phirong tien san bat bi dm la sii dung cac 
loai va khi, ten t4m thuoc dgc, chat nd, chll dgc, dao ham, 
ho, e5m chong, biy kiSng Ion, biy eiim ehong, biy gai lao, 
bay dien, bay s?ip. khiic gfl Ion, rang sit Icm hoae cSc c6ng 
ey, phuong tien nguy hiem khae ma co quan co thSm 
quyen quy dinh khong duge phep sii dung d6 san bat. 
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hidn rat ro tinh than cua phap luit trong 
vide bao ve cac loii ddng vat nguy cip, 
quy, hidm duge uu tien bio ve, cae loii 
dpng vat thude Danh mue Nhdm IB vi 
Phu luc I Cdng ude CITES. Day la Phu luc 
quy dinh danh sach nhiing loai bi de dpa 
tuyet diet do hoae cd thd do budn ban. 
Vide budn mau vat eiia nhung loii niy 
phii tuan theo nhirng quy che nghiem ngat 
de khdng tiep tuc de dga sy tdn tai ciia 
ehung va chi cd the thye hien duge ttong 
nhung trudng hgp ngoai Id. Vd hinh phat 
chinh, chd tai dugc ap dung la hinh phat 
tien, dinh chi boat ddng cd thdi ban hoae 
dinh chi vinh vien. Tiiy tirng trudng hgp 
cu the cd thd bi phat tidn tdi thidu tu 01 ty 
ddng va tdi da len tdi 15 ty ddng, hoae 
dinh chi boat ddng cd thdi han tir 06 thing 
den 03 nam hoae dinh chi hoat ddng vTnh 

7. Cac tnrong hgp cy the bao gom: a) So luong dgng 
vat hofic bo ph|n co the khong the tach rdi sy song ciia 
tir 03 ea the d^n 07 ca tha lop thii, hi 07 ca the dSn 10 ca 
the lop chim, bo sat hoae tir 10 ca the dSn 15 ca the dgng 
vat lop khac quy dinh tai diem a khoan 1 Dieu nay; (b) 
S6 lucmg dgng vat hoae bg ph$n eo the khong the taeh 
rcri su song etia tii 08 ca the den 1 i ci the lop thii, tir 11 
ca the dhn 15 ca the lop chim, bo sat hoae tir 16 ca the 
dSn 20 ca thS dgng vat lop khac quy dinh tai diem d 
khoan I Dieu nay; (c) Tir 01 ea the den 02 ca the voi, te 
giae boac bo ph?in co the khong the tach rai sir song ciia 
tir 01 ca thg din 02 ca the voi, te giac; tir 03 ea the dgn 
05 ea the gau, ho hoae bg phan co thS khong the tach roi 
SV s6ng ciia tu 03 ca thS din 05 ca th6 gdu. h6; (d) Nga 
voi CO khoi luong tii 20 kilogam den duoi 90 kilogam; 
simg te giac co kh6i lui?ng tir 01 kilogam din duoi 09 
kilogam, (d) Co to chiic; (g) Sir dung eong cu hoae 
phuong ti$n san bit bi dm, (h) San bat trong khu vyc bi 
cam ho^c vao thoi gian bi dm; (i) Buon ban, van chuyen 
qua bien gioi. 

Tinh tiet sir dyng eong cy hoae phuong tien san bat 
b| cam; san bat trong khu vyc bi cam hoae vao thoi gian 
bi earn; va buon ban, v|n chuyen qua bien gioi cung 
duye hucmg dan tai Nghj quyk s6 05/2018/NQ-HDTP 
ng^y 05/11/2018 cua Hpi d6ng Thim phan Toa an nhan 

vidn. Tuong ty vdi quy dinh vd bio ve 
ddng vit hoang da, khung hinh phat ap 
dung ddi vdi PNTM pham tdi tai Didu 244 
ciing dugc chia thinh bdn khung: (1) Tir 
01 ty ddn 05 ty ddng, (2) Tir 05 ty ddn 
dudi 10 ty ddi vdi trucmg hgp vi pham quy 
dinh tai didm a, b, c, d, d, g, h, i khoan 2 
Didu 244''; (3) Tir 10 ty ddn dudi 15 ty 
hoae dinh chi boat ddng ed thdi han va 
miic nang nhat la (4) Dinh cbi boat dpng 
vinh vien. 

Ve hinb phat bd sung, miic hinh phat 
tidn ddi vdi PNTM eiing nghiem khac hon, 
vdi miic hinh phat tidn bd sung la tdi thidu 
tir 300 trieu ddng va tdi da den 600 trieu 
ddng, cam kinh doanh, cam boat ddng 
trong mpt sd ITnh vue nhat dinh hoae cam 
huy ddng vdn tii 01 nam ddn 03 nam, 

Mae dii viec quy dinh TNHS ciia phip 
nhan la budc tien ttong khoa hpc luat hinh 
sy va se ddng gdp dang ke trong viee xu 
ly, ngan chan cic hanh vi nguy hiem do 
phip nhan thuc hien; tuy nhidn, vi la lan 
diu tien quy dinh van de TNHS cua phap 
nban, BLHS nam 2015 vin tdn tai mdt sd 
vin dd ein tidp tuc nghien cuu hoan thien 
them ve ehd dinh niy nhu sau ben canh 
vide xem xet md rdng ngudn cua BLHS 
dd dim bao kip thdi dau tranh xir ly tdi 
pham ,̂ vin de chu the phai chiu TNHS 
cua phap nhin eung cin ndn tiep tuc ein 
nhie dd hoan thien them. Nhu da ndi d 
tren, viec nghien cuu vin de TNHS mdi 
dugc dat ra lin dau tien, vi the, vide 
khoanh viing nhiing chii thd cd khi nang 
thue hidn eac hinh vi vi pham phip luit 

8. Xem them, Nguyin Phirong Anh, Ddnh gid tinh 
luong thich cua Bd ludt Minh su ndm 2015 vd Ludt lam 
nghidp voi yeu cdu cua Cong udc CITES vi bdo vp dong 
war Aoang (/a. Tap chi Kilm sat, s6 18 (2019), tr 57-64. 
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PNTM pham tdi gay thiet hai hoae cd khi 

nang thuc td gay thiet hai ddn tinh mang 

cua nhieu ngudi, gay sy cd mdi trudng 

hoae giy inh hudng xau den an ninh, ttat 

ty, an toan xa hdi va khdng cd kha nang 

khac phye hau qui giy ra; hoae dinh chi 

vTnh vien toan bd boat dpng neu PNTM 

dugc thanh lap chi de thye hien tdi pham. 

Luu y rang vide dinh chi hoat ddng vTnh 

vidn dugc hidu l i cham diit boat ddng ciia 

PNTM trong mpt boac mdt sd ITnh vue ma 

PNTM pham tpi. 

Phap nhan thuang mai vi pham quy 

dinh tai Dieu 234 BLHS nam 2015 vd Tdi 

vi pham quy dinb vd bao ve ddng vat 

hoang da, tuy tirng mirc dp vi pham ed the 

bi ap dung hinh phat ehinh l i phat tien vdi 

miie tten tir 300 trieu ddng ddn 05 ty dong 

hoae dinh chi boat ddng cd thdi ban boac 

dinh cbi hoat ddng vTnh vien. Ve hinb 

phat chinh ddi vdi phip nhin dugc ehia 

l im 04 khung tuong iing vdi miic hinh 

phat la; (1) Phat tidn tir 300 ttieu ddng tdi 

01 ty ddng neu vi pham quy dinh tai 

khoin 1 Didu 234; (2) Phat tidn 01 ty ddn 

03 ty ddng trong trudng hgp thude mdt 

trong quy dinh tai eac diem a, d, d, e, g, h 

va i khoan 2 Didu 234^ (3) Phat tidn tir 03 

ty den 06 ty ddng hoae dinh chi hoat ddng 

5 Truong hgp pham toi co to chiic, sii dung eong ey 
hoae phuong tien san bat bi cam; san bat trong khu vyc 
bi cam hoae vao thoi gian bi cam; van chuyen, buon ban 
qua bien gioi, d^ng vat, bg phan eo the hoae san phSm 
eiia dgng v$t thuoc Danh mye ihye vat rimg, dgng vat 
rimg nguy cap, quy, hiem Nhom IIB hoae Phu lyc 11 
Cong uoc ve buon ban quoc te cac loai dgng vat, thuc vat 
hoang da nguy cap (Cong uoc CITES) tri gia tir 
500.000.000 d6ng din dvroi 1.000,000,000 d6ng hoae 
etia dong vat hoang da khac tri gia tir 700 000 000 d6ng 
din ducri 1.500.000.000 dflng, thu lgi bit chinh ni 
200,000.000 dfing din duoi 500.000 000 ddng; va tai 
pham nguy hiem 

CO thdi han tir 06 thing den 03 nam neu o 

trudng hgp thude khoin 3 Dieu 234; va 

(4) mue hinh phat cao nhit la trong 

trudng hgp phap nhan pham tdi thupc 

trudng hgp quy djnh tai Dieu 79 BLHS 

nam 2015 thi cd thd bi dinh chi boat ddng 

vTnh vidn. Viec xac dinh "cdng cu hoae 

phuong tien san bi t bi cam", "sin bat vao 

thdi gian bi cim", dugc hudng dan cu the 

tai khoin 1, 2, 3 Didu 3 Nghi quyet sd 

05/2018/NQ-HDTP ngiy 05/11/2018 ciia 

Hpi ddng Thim phin Tda an nhin dan tdi 

cao hudng dan ip dung Didu 234 ve Tdi 

vi pham quy dinh ve bao vd ddng vat 

hoang da, Dieu 244 ve Tdi vi pham quy 

dinh vd bio ve ddng vat nguy cap, quy, 

hidm cua BLHS^ Ngoii ra, PNTM cdn cd 

the bi i p dung hinb phat bd sung la phat 

tien tu 50 trieu ddng ddn 200 trieu ddng, 

cam kinh doanh, c im boat ddng trong mdt 

sd ITnh vyc nhit dinh boac cam buy ddng 

vdn tli 01 nam den 03 nam. 

So sanh vdi quy dmh vd bao ve ddng 

vat hoang da tai Didu 234, PNTM vi pham 

quy dinh ve bio vd ddng vat nguy cip, quy 

hiem quy dinh tai Didu 244 BLHS ed chd 

tai xu ly nghiem khac hon. Dieu n iy the 

6. Theo do, san bat trong khu vue bi cam la san bat 
dgng vat hoang da, dgng vat nguy eap, quy, hiem trong 
khu bao Ion, vuon qu6c gia, khu du tru thien nhien, khu 
bao ton loai - sinh canh, khu bao ve eanh quan hoae san 
bat trong cac khu vue kliac co quy dinh cam theo quy djnh 
ciia CO' quan nhii nude co tham quyen. San bat vao then 
gian bj cam la san bat dpng vat hoang da, dpng vat nguy 
cap, quy, hiem vao miia sinh san hoae miia di cu eiia 
chiing Viee xae dinh miia smh san, miia di cu ciia tiing 
loai theo quy dinh ciia co quan co thim quyln. Sir dung 
eong cy hoae phucmg tien san bat bi dm la sii dung cac 
loai vu khi, ten tam thuoc dpc, chat nd, chat dgc, dao him, 
ho, cam chong, bay kieng Ion, biy dm chong, biy gai lao, 
bay dien, bay sap, khiic g§ Ion, rang sit Ion hoae cac eong 
cu, phuong tien nguy hilm khac ma co quan co thim 
quyen quy dinh khong duoc phep sii dyng dl san bit. 
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bien rat rd tinh thin cua phip luat ttong 
vide bio ve cae loai ddng vat nguy cap, 
quy, hidm dugc uu tien bao vd, cie loii 
ddng vat thupc Danh muc Nhdm IB va 
Phy luc I Cdng ude CITES. Day la Phy lyc 
quy dinh danh saeh nhiing loii bi de dpa 
tuyet diet do hoae cd thd do budn ban. 
Vide budn mau vat cua nhiing loii niy 
phai tuan theo nhiing quy chd nghiem ngat 
de khdng tiep tuc de dga su tdn tai ciia 
chiing vi chi cd the thuc hien duge ttong 
nhung trudng hgp ngoai Id. Ve hinh phat 
chinh, ehd tii duge ap dung li hinh phat 
tien, dinh cbi hoat dpng cd thdi ban boac 
dmh chi vTnh vidn. Tuy timg trudng hgp 
cu the cd the bi phat tien tdi thieu tir 01 ty 
ddng vi tdi da len tdi 15 ty ddng, boac 
dinh chi boat ddng cd thdi han tir 06 thing 
den 03 nam hoae dinb chi boat ddng vTnh 

7. Cac truang hgp cu the bao gom: a) So lupng dgng 
vat hoae bp ph^n ca the khong the tach roi sy sing ciia 
tir 03 ca thi din 07 ca thi lop thii, tir 07 ca thi din 10 ca 
the lop chim, bo sat hoae tir 10 ca the den 15 ea the dgng 
vat idp khac quy dinh tai diem a khoan 1 Dieu nay, (b) 
So lugng dong vat hoae bg phan co the khong the tach 
roi su sdng cua tir 08 ca the den 11 ca the lop thii, tir 11 
ca the den 15 ca the lop chim, bo sat hoae tir 16 ca the 
den 20 ca thi d^ng vat lop khac quy dinh t^i dilm d 
khoan 1 Dieu nay; (c) Tir 01 ca the den 02 ca the voi, te 
giac hoae bg phgn co the khong the tach rdi sy song ciia 
tir 01 ea the den 02 ca the voi, te giac; tir 03 ca the den 
OS ca the gau, hd hoae bg phan co the khdng the tach rdi 
su song cua tir 03 ca the den 05 ca the gau, ho, (d) Nga 
VOI cd khdi luong tir 20 kilogam den dudi 90 kilogam; 
simg te giac cd khoi lugng tir 01 kilogam den duoi 09 
kildgam; (d) Cd to ehiic; (g) Sii dyng eong ey hoae 
phuong ti?n san bat bi cam; (h) San bat trong khu vue bi 
cam ho|c vao thdi gian hi cam; (i) Buon ban, van chuyen 
qua bien gidi, 

Tinh tiet su dyng cdng cy hoae phuong ti^n san bat 
bj cam, san bat trong khu vye bi cam hoae vao thai gian 
bj cam; va buon ban, van chuyen qua bien gidi ciing 
duge hudng din t?ii Nghi quylt so 05/20 i8/NQ-H0TP 
ng^y 05/11/2018 cua H6i ddng Tham phan Tda an nhan 
dan loi eao. 

vidn. Tuong ty vdi quy dinh vd bao ve 
ddng vat hoang da, khung hinh phat ip 
dyng ddi vdi PNTM pham tdi tai Didu 244 
ciing dugc chia thinh bdn khung: (1) Tir 
01 ty ddn 05 ty ddng, (2) Tir 05 ty ddn 
dudi 10 ty ddi vdi trudng hgp vi pham quy 
dinh tai diem a, b, c, d, d, g, h, i khoan 2 
Didu 244 ;̂ (3) Tir 10 ty ddn dudi 15 ty 
hoae dinb ehi hoat ddng ed thdi han vi 
miic nang nhat la (4) Dinh cbi boat ddng 
vTnh vidn. 

Vd binh phat bd sung, miic hinh phat 
tien ddi vdi PNTM ciing nghiem khie hon, 
vdi mirc hinh phat tien bd sung la tdi thieu 
tir 300 trieu ddng va tdi da ddn 600 trieu 
ddng, cam kinh doanh, cam boat dpng 
ttong mpt sd ITnh vue nhat dinh hoae cam 
huy ddng vdn tir 01 nam den 03 nam. 

Mac dii vide quy dinh TNHS cua phip 
nhan li budc tien trong khoa hpc luat hinb 
su va se ddng gdp dang ke ttong viec xir 
ly, ngan chan cac banh vi nguy hiem do 
phap nhan thye bien; tuy nhien, vi li Ian 
diu tien quy dinh van de TNHS ciia phap 
nhin, BLHS nam 2015 van tdn tai mot sd 
vin de can tiep tye nghidn ciiu hoan thien 
them ve che dinh nay nhu sau ben canh 
viec xem xet md rdng ngudn ciia BLHS 
de dam bao kip thdi diu tranh xir ly tdi 
pham ,̂ vin de chu the phai chiu TNHS 
eua phap nhan eiing can nen tiep tuc cin 
nhae de hoan thien them. Nhu da ndi d 
trdn, vide nghien ciiu van de TNHS mdi 
dugc dat ra lan dau tien, vi the, vide 
khoanh vung nhung ehii thd ed kha nang 
thye hien cic banh vi vi pham phip luat 

8. Xem them: Nguyin Phuong Anh, Ddnh gid tinh 
tuong thich cua Ba luat Hinh su nam 2015 vd Ludt Idm 
nghiip v&i yeu cdu cua Cdng uac CITES ve bdo ve dong 
vdt hoang da, T^p ehi Kilm sat, sd 18 (2019), tr, 57-64 
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dd ip dung budc d iu la e in thidt. Mac du 
vay, trong thdi gian tdi, cin tidp tuc dat 
v in dd md rdng khi nang ap dung TNHS 
ddi vdi eic loai hinb doanh nghiep khac, 
bao gdm c i cae doanh nghiep khdng cd tu 
each phip nhan. 

Nhin ehung, BLHS nam 2015 d i sira 
ddi, bd sung de d im bio xu ly nghiem 
khae bon eic hanh vi pham tdi lien quan 
den bio ve ddng vi t hoang da, nguy cip, 
quy, hidm. Mac dii so vdi 31 tdi pham 
khac ciing quy dinh vd bien phip xii ly 
hinh su ddi vdi phap nhin pham tdi, 
BLHS nam 2015 khdng ed bit ky quy 
dinb ridng biet nao ve nguydn tac xu ly. 

ciing nhu didu kien ip dung trich nhiem 
hinb su ddi vdi PNTM pham tdi vi ph^m 
vd bao ve dgng vit hoang da, nguy cap, 
quy, hidm, Tuy nhien, miie hinh phat ddi 
vdi tdi pham nay ed the xem la ri t nghidm 
khic vdi muc hinh phat toi thieu la 300 
ttieu ddng (Didu 234 khoin 1) va tdi 15 ty 
ddng (Didu 244 khoin 3). Didu nay da 
phan anh ro su nhan thtre cua Viet Nam 
ddi vdi tinh chit, miie do nguy hiem cua 
nhdm tpi vi pham quy dinb ve bao ve cac 
loai ddng vat hoang da, nguy cap, quy, 
hidm va t im quan trpng cua viec xu ly 
nghiem khic ddi vdi loai tdi pham nay, 
dac biet la ddi vdi PNTM.CI 

KYNANGVA... 
lTi6p theo trang 25) 

VKSTC ngay 01/8/2017 eiia Vien trudng 

Vipn kiem sat nhan dan tdi eao". Theo quy 

dinh nay, ed bai trudng hgp xay ra nhu sau: 

Trudng hgp khi Vien kiem sat tiep 

nban duge tin bao tai nan giao thdng 

dudng bd tbi da chi dao KSV du thao 

ngay bio cao ban dau va phe duyet bao 

cio ve Vien kiem sat cap tten. Ddng thdi, 

Lanh dao Vidn phan cdng KSV hoae ciing 

KSV boac ty minh tham gia kiem sit viec 

kham nghiem hidn trudng vu tai nan giao 

thdng dudng bd xiy ra, khdng chd den ket 

thuc kham nghidm hien trudng tai nan 

giao thdng mdi bao cao ban dau. 

- Trudng hgp dy th io b io cao ban dau 

vd kdt thiic kham nghiem bien trudng hay 

l i du thao b io cao ban dau vu tai nan giao 

thdng dudng bd de Lanh dao Vien duyet 

bao cao Vien kiem sat cap tten. Vi theo 

doan 1 Didu 11 Quy chd sd 170/2018 thi 
ehi quy dinh khi ket thiie viec kham 
nghiem, KSV bio cio bang v in b in trinh 
Lanh dao Vien vd ket qua khim nghiem, 
chii khdng cd quy dinh bao cao cap tren. 

Tir nhirng bat cap tten tac gia kidn nghi 
vdi cap cd thim quyen can sira ddi mdt sd 
bat cap neu trdn tai Quy chd sd 170/2018 
ndi ttdn de vide thye hien dam bao dat 
chat lugng, hieu qua. 

Tom lgi, cdng tac khim nghidm hien 
trudng vu tai nan giao thdng dudng bd l i 
mdt trong nhiing khau then chdt, la co sd 
phap ly khaeh quan va d ie biet quan 
trpng dd giii quyet cie vu vide, vu an lien 
quan ddn tai nan giao thdng dugc chat 
che, khaeh quan, diing quy dinh phap 
luit. Thuc hien tdt chiic nang kidm sat 
vide kham nghiem hien trudng trong cic 
vu tai nan giao thdng dudng bp cd vai trd 
quan trpng trong vide giai quydt vy viec, 
vu in lidn quan ddn giao thdng dudng bd 
dugc kip thdi, dung ngudi, dung tdi, diing 
phip l u i t . n 
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