
BAO VE BONG VST HOANG BA, NCVY CAP, QVY, HIEM 

PHAN BIET BO PHAN KHONG THE TACH Rdi SV SONG 
VA SAN PHAM CUA DONG VAT HOANG D A 

v i THI HIEN* 

T h ^ tiln ip dyng Dilu 244 BS lukt Hinh stf nam 2015 van con 
quan diim chva tiiong nhdt v l vif c xac dinh phSi cua dpng vat nguy 
eip, qu^, hiim la "b$ ph$n ca thi khong thi tach rdd viH sy s6ng" hay 
li n$i tjng, do van ban hudng dSn chua ro ring. T ic gia nSu vy vifc 
cu thi di ban doc cung trao d6i, g6p y. 

Tie khoa: Dong vdt hoang da; dpng vdt nguy cap, quy, hiem; bo phdn ca 

the khong tach rai vai sir song. 

Nhdn bdi: 17/02/2020; bien tdp xong: 25/02/2020; duyet bdi: 02/03/2020 

So voi quy dinh tai Dieu 190 Bp luat 

Hinh su (BLHS) nam 1999 (sua d6i, b6 

sung nam 2009), Diiu 244 BLHS nam 

2015 dugc nha lam luat quy dinh theo 

huong chi tiet hon, ro rang hon tren co so 

luong hoa cu the cac tinh tiet dinh Ichung, 

tao thuSn lgi cho viec dieu tra, truy to, xet 

xii dugc chmh xac hon. Tuy nhien, ben 

canh nhiing thuan lgi thi v ln con tdn tai 

nhung vuong mac, bat cap trong ap dung 

phap luat, can som nghien ciiu thao go 

nhjm hoan thi6n he th6ng phap luat trong 

linh vue nay, gop phan vao eong tac dau 

tranh phong, chong toi pham ve quan ly, 

bao ve dong vat hoang da, nguy cip, quy, 

hiem Men nay. 

N§i dung vy vif c: 
Ngay 20/11/2019, Dgi kiim lam co 

dgng va phong chSng chay rimg nhan tin 

bao CO doi tugng dang van chuyin lam 

san (dgng v$t rung) trai phap luat. Tiin 

hanh kiem tra xe 6 to tai bien kiSm soat 

2AABBCC tai khu vue nha may xi mang 

tren dia phan xa P, huyen D, tinh B, phat 

hien tren xe 6 to tai do Le Dinh D dieu 

khien co: 01 ca the te te (con song); 08 ca 

thi rua d iu to (con song); 03 la phi i (nghi 

cua loai h i ) . D khong xuat trinh dugc ho 

so lam san hgp phap. Dgi kiem lam co 

dgng va phong chong chay rung da tien 

hanh lap bien ban tam giii tang vat, 

phuong tien de tiep tuc xac minh lam ro 

theo quy dinh. 

Qua trinh xac minh, Le Dinh D khai 

nhan: Ngay 17/11/2019, D diiu khiin xe 

6 to tai cho vat lieu xay dung tit nha may 

xi mang tinh B, Viet Nam sang ban cho 

dai ly xi mang ciia tinh U, Lao. Sau khi 

giao hang xong, sang ngay 20/11/2019, 

' Thac sT, Kiem sal vien, Vien Idem sat 
niian dan tinii Di?n Bien. 
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tren duang ve, D da mua ciia mot nguai 
dan ong ban thit ven duang, khong ro ten 
va dia chi 03 la phoi (ma nguai ban noi la 
phoi ho) gia 1.500.000 dong de mang v^ 
Viet Nam ban kiem lai, vi D tung nghe 
noi eong dung chua benh cua no. Khi ve 
den dia phan tinh P, c6 mot chi ten T a 
tinh D goi cho D thue cha 01 con te te va 
08 con rua vai gia la 200.000 d6ng/01kg, 
D dong y. Khoang 10 phut sau co mpt 
nguai dan ong di xe may den dua cho D 
01 bao te te, rua va noi la dua cho chi T. 
D cho tat ca len xe roi cha ve. Tren duong 
ve den khu vue nha may xi mang tinh B, 
xe 6 to ciia D bi hong nen da re vao mot 
ga ra 6 to de sua. Trong luc cha sira 6 to 
thi bi Doi kiem lam ca dpng ve phong 
chong chay rung tinh B kiem tra xe va 
phat hien so lam san noi tren. 

Tai Ket luan giam dinh so 1016 ngay 
29/11/2019 cua Vien sinh thai va tai 
nguyen sinh vat thupc Vien ban lam khoa 
hpc va eong nghe Viet Nam ket luan: 01 
ca the dpng vat con song la te te Java co 
ten khoa hpc Manis javanica; 08 ca the 
dpng vat con song la loai rua dau to, co 
ten khoa hpc la Platysternon 
megacephalum; 03 la phoi la ciia loai h6 
ten khoa hpc Panthera tigris. Tat ca cac 
loai tren deu c6 ten trong Phu luc I, Danh 
muc cac loai nguy cap, quy, hiem duac 
uu tien bao ve. Hanh vi van chuyen lam 
san ciia Le Dinh D duac cac ca quan to 
tung tinh B xac dinh da du y8u t6 cau 
thanh Tpi vi pham quy dinh ve bao ve 
dpng vat nguy cap, quy, hiem, quy dinh 
tai diem a khoan 2 Dieu 244 Bp luat Hinh 
su nam 2015. 

Doi voi hanh vi buon ban trai phep 03 
la phoi ho cua Le Dinh D hien dang co hai 

y kien khac nhau lien quan din xu \f hanh 
vi cua D, cy the nhu sau: 

Y kien thu nhdt cho rang, ckn xeffl xet 
03 la ph6i h6 la "bp phan ca thi khdng thi 
tdch roi su song" dk truy cuu trach nhiem 
hinh su Le Van D theo quy dinh tai diem a 
khoan 2 Digu 244 B6 luat Hinh su nam 
2015, bai le: 

- Phdi la mpt bp phan thuc hien cac 
chuc nang chuyen biet, viec tach phoi ra 
khoi CO thS se lam h6 khong thi song tiep 
dugc. Viec l4y phdi tuang duang vai giet 
chet mpt ca the ho. 

- Viec hilu phfii ho la bp phan khong the 
tach rai su song hoan toan phu hap voi 
huong din tai khoan 5 Dilu 2 Nghi quylt 
s6 05/2018/NQ-HDTP huong d in ap dung 
Dieu 234 ve Tpi vi pham quy dinh ve bao 
ve dpng vat hoang da va Dieu 244 ve Tpi 
vi pham quy dinh ve bao ve dpng vat nguy 
cap, quy, hiem ciia Bo luat Hinh su (Nghi 
quyet so 05/2018): "^'Bpphdn ca thi khong 
thi tdch rai su song la nhung bp phan thuc 
hien cac chuc nang chuyen biet cua ca 
the dpng vat, ngay khi tach rai nhiing bp 
phan nay khoi ca the song cua dpng vat thi 
dpng vat do chet". 

Y kien thir hai cho rdng, chi nen xem xet 
03 la phoi ho la npi tang de truy cuu trach 
nhiem hinh sir cua Le Van D theo quy dinh 
tai dilm b khoan 1 Dilu 244 Bp luat Hinh 
su nam 2015, bailer 

Tai khoan 6 Dieu 2 cua Nghi quylt s6 
05/2018/NQ-HDTP da huang dan "San 
phim ciia dpng vat hoang da, dpng vat 
nguy c4p, quy, hi lm la cac loai san phim 
CO nguIn g6c tu dpng vat (Vi du: ... npi 
tang . . . ) " , ma theo tir dien Tieng Viet thi' 
"Npi tang la cac co quan nam ben trong ca 
thi nhu tim, phoi, gan, than". Nhu vay. 
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trong truong hgp nay, Nghi quyet so 
05/2018 hudng din chua ro rang nen ein 
ap dung quy djnh co lgi hon cho nguoi 
p h ^ tdi. 

Lien quan din giai quyit vin dS nay, tac 
gia CO y kien nhu sau: 

Mjc du Nghi quyit s6 05/2018 khong 
hufag din cy thi, nhung ein phai hiiu 
"npi t?ng" huong dan o khoan 6 Dieu 2 
cua Nghi quyit la nhiing bg phan ma khi 
mit di thi co thi dgng vat van sing, vi du 
nhu tiii mat gau chang h?n. Nhu vay, doi 
voi vu an xay ra tai huySn D tinh B, phoi 
\k bg phan thuc hiSn chiic nang trao doi 
khi giiia co the va moi trucmg ben ngoai, 
cac CO quan trong co the co the hoat dgng 
dugc la nho vao viec v^n chuyen oxy tu 

phoi vao cac te bao, niu mit di phi i thi co 
the dgng vat khong thi duy tri su s ing 
dugc nen can phai xac dinh phi i la bo 
phan CO the khong thi tach roi su sing. 
Ve mat y chi, Le Dinh D hoan toan nhan 
thiic dugc neu khong co phii thi h i khong 
the song, viec mua ban phii h i d i lam 
thuoc chua benh se tiip tay cho viec san 
bat, giit dong vat hoang da vi vu lgi, 
nhung D vin thuc hien hanh vi pham tgi 
nen ein truy ciiu trach nhiem hinh su di i 
voi Le Dinh D theo quy dinh tai diim a 
khoan 2 Diiu 244 Bg luat Hinh su nam 
2015 moi diing voi tinh chit, miic d6 
pham tgi cua D. 

Tac gia rat mong nhan dugc y kiin dong 
gop, trao d i i cua ban dgc vi vin di nay.D 

HOP BONG VI PHAM.. . 

ITIip theo trang 60I 

dinh cu thi tai Diiu 128 BLDS nam 2015. 

Song viec t in tji nhiiu quan di im trai 

nguge ciing co thi dan d in su khong 

th6ng nhiit trong viec ap dung eg so phap 

ly trong giai quyit cac vy viec co lien 

quan din truong hgp nay. Co truong hgp 

se xac dinh hgp dong dugc giao ki t ma 

chii thi khong nhan thiic va lam chu dugc 

hanh vi la trugng hgp v6 hi$u do vi pham 

dieu kien ve nang luc chu thi tai d i im a 

khoan 1 Diiu 117 BLDS nam 2015. 

Nhung CO thi c6 truong hgp xac dinh day 

la truong hgp vi pham diim b khoan 1 

Diiu 117 BLDS nam 2015. 

Mac du chi gian tiip ghi nhjn truong 

hgp hgp ding dugc giao kit ma chii thi 

khong nhan thiic va lam chu dugc hanh vi 

la truong hgp vi pham diiu kien vi nang 

luc chu thi , nhung quy dinh ciia BLDS 

Phap CO su ro rang va cu thi hon. Tac gia 

cho rang, cho dii hgp dong dugc giao kit 

trong trucmg hgp nay la vi pham diiu kien 

ve nang luc chu the hay dieu kien vi sy ty 

nguyen thi cung can phai dugc xac dinh cu 

the. Dieu nay bag dam viec dan chieu 

thong nhat co so phap ly khi cac co quan 

CO tham quyen cung dua ra quyet dinh giai 

quyet nhiing vu viec tuong tu nhau. Theo 

do, phap luat Viet Nam ciing nen dugc dieu 

chinh theo huong ghi nhan cu thi nhu 

trong BLDS Phap.Q 
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