
CONC TAC KIEM SAT 

M d i SO VAN DE CAN LUU Y KHI KIEM SAT 
VIEC AP DUNG CAC HIEN PHAP BAO DAM 

THI HANH AN DAN SU 

NGUYEN THI DUNG 

Cdc bifn phdp bao dam thi hanh dn giu* vai trd ho try cho vifc thi 
hanh cdc ban dn, quyet dinh, gop phan bao ddm hifu lyc thi hanh bdn 
dn, quylt dinh cua co quan nha nirdc c6 tham quyln; bao vf quyln va 
nghia vy dan sy diryc ghi nhain trong ban an, quylt dfnh ciing nhir 
quyen, lyi ich hyp phdp cua nhd nirdc, t̂ p thi, ca nhdn. Bdi vilt tdc 
gia trao dSi vl mf t s6 n$i dung Kilm sdt vign can chu ^ khi kilm sdt 
vifc dp dyng cdc bifn phdp bao ddm thi hdnh dn dan sy. 

Tie khda: Bien phdp bdo ddm thi hdnh dn ddn su; thi hdnh dn ddn su; bien 
phdp bdo ddm; kiem sdt thi hdnh dn ddn sir; kiem sdt viec dp dung cdc 
bien phdp bdo ddm. 
Nhdn bdi: 21/11/2019; bien tapxong: 30/11/2019; duyet bdi: 16/12/2019. 

Vide ap dyng bien phap bao dim thi 
hanh an din sy la mdt ttong nhiing boat 
ddng eua co quan thi hanh in dan sy ttong 
qua trinh thi hanh bin an, quyet dinh cua 
Tda in. Vi vay, nhiem vy, quydn ban eua 
Vien kiem sit (VKS) khi kiem sat thi hanh 
an dan sy quy dinh tai Didu 28 Luit td 
ehiic Vien kiem sat nhan dan (VKSND) 
nam 2014 bao gdm ca hoat ddng kiem sat 
vide tuin theo phip luit ttong viec ip dyng 
bien phip bao dim thi hanh an dan su. 

Theo quy dinh tai khoin 1 Didu 66, 
khoin 5 Dilu 20 Luit thi hanh an din sy 
(THADS) nam 2008, sua ddi, bd sung nam 
2014 (gpi tit la Luat THADS), Chip hanh 
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vien cd quyen ty minh hoae theo yeu eau 
bang van ban eua duong sy ip dyng ngay 
hipn phip bio dam thi hanh an nham ngan 
ehan vide tau tan, buy hoai tai sin, ttdn 
ttanh viec thi hanh in. Kbi td chiic 
THADS, tuy tung trudng hgp ma Chip 
hanh vien ed the ap dyng cic bipn phap 
bao dam dugc quy dinh tai khoan 3 Dieu 
66 Luat THADS bao gdm: (1) Phong toi 
tai khoin; (2) Tsim giii tii sin, gily td; (3) 
Tam dimg viec dang ky, chuyen dich, thay 
ddi hien ttang vd tai sin. 

Thac sy, Giang viin Khoa phip luit din sw 
vi kiem sit dan sp, Trwdng D$i hpc Kiem sit 
Hi Npi. 
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Cung tai Dieu 13 Quy ehe cdng tic 
kilm sat thi hanh an din sy, thi hinh an 
hanh chinh ban hanh kem theo Quyet dinh 
sd 810/QD-VKSTC-Vll ngay 20/12/2016 
cua Vien trudng VKSND tdi cao (sau day 
vilt tit la Quy che sd 810) quy dinh khi 
kiem sit viec ap dyng cic bidn bao dam thi 
hanh in ndi tten, VKSND ein kiem sat 
thlm quyen, can cu, thdi hgn, thu tuc ap 
dyng tung bidn phap. 

1. Ki§m sat tham quyen dp dung bifn 
phdp hdo dam 

Theo quy dinh tai khoan 1 Dieu 67, 
khoin 1 Dieu 68, khoan 1 Dieu 69 Luat 
THADS thi tham quyen ap dyng timg bipn 
phip bao dam thi hanh an dan sy do Chap 
hanh vien ra quyet dinh va thuc bien tten 
thuc te. Tuy nhien, khdng phai mgi Chap 
hanh vien deu ed tham quyen ap dyng bien 
phap bao dim, ma Chap hanh vien thuc 
hien viec ip dyng bien phap bao dam thi 
hanh an dan sy phai la nhiing ngudi du 
dieu kien dugc bd nhiem theo quy dinh tai 
Dieu 18 Luat THADS va phai dugc phan 
edng td chiic thi hanh an theo quyet dinh 
cua Thii trudng eo quan THADS. 

Do vay, Kiem sat vien (KSV) dugc phan 
cdng kiem sat boat ddng THADS ed nhiem 
vy so sinh, ddi chieu tham quyen ap dyng 
bifn phip bao dam ttong quyet dinh ap 
dung bien phap bao dam xem ngudi co 
thlm quyen ap dung ed phu hgp vdi eac quy 
dinh tai Luat THADS eiing nhu vdi sy phan 
cdng td ehiic thi hinh quydt dinh thi hinh in 
hay khdng. Hien nay tten thuc te, Bieu miu 
BOla-THA (Quylt dinh thi hanh an theo 
yeu eiu) ciing nhu Bidu mlu BOI-THA 
(Quyet dinh thi hanh in chu ddng) quy dinh 
tai Phy luc IV Thdng ttr sd 01/2016/TT-BTP 

ngay 01/02/2016 ciia Bd Tu phap vl hudng 
din thye hien mdt so thu tyc vl quan ly 
hinh chinh va bieu mau nghiep vu ttong 
THADS (sau day vilt tit li Thdng tu sd 01) 
khdng neu cu the ten Chip hanh vien dugc 
phan cdng. Do vay, ndu quylt dinh phan 
cdng Chip hanh vien khdng phan cdng eho 
mdt Chap hanh vien cu the (vi dy, phan 
edng Chip hanh vien td chiic thi hanh quylt 
dinh thi banh an) thi KSV cln phii de nghi 
CO quan THADS ban hinh quydt dinh phan 
cdng Chap hanh vidn td chiic thi hinh in va 
gui quyet dinh nay cho VKSND. 

Trong trudng hgp uy thac THADS, 
KSV dugc phin cdng ein phii kidm sit 
can cii uy thic, thim quyen uy thic va vide 
thye hien iiy thac theo quy dinh tai cae dieu 
55, 56, 57 Luat THADS; Dilu 16 va khoan 
2 Dilu 35 Nghi dinh sd 62/2015/ND-CP 
ngay 18/7/2015 cua Chinh phu quy dinh 
chi tiet va hudng dan thi hanh mdt sd dieu 
cua Luat THADS (vilt tit la Nghi dinh sd 
62). Khi nhin duge quyet dinh iiy thac ciia 
CO quan THADS ma nhan thiy quyet dinh 
khdng cd can cii hoae ttii phap luat thi 
VKSND cd van ban yeu eiu, kien nghi 
hoae khing nghi vdi co quan THADS da 
uy thic thu hdi quyet djnh uy thac thi hinh 
in. Trudng hgp quydt dinh uy thac cd can 
cii, diing phap luat thi ttong thdi ban 03 
ngay lam viec ke tii khi nhan dugc quyet 
dinh uy thac, VKS noi iiy thac thdng bao 
blng van ban cho VKS nai nhin uy thac 
bilt dl kilm sat. Trong thdi ban 03 ngay 
lam viec kl tir khi nhin dugc thdng bao 
cua VKS noi uy thic, VKS noi nhan uy 
thic thdng bio lai blng van ban cho VKS 
noi uy thac biet (khoan 2 Dieu 9 Quy che 
sd 810). 
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2. Kiem sat can cir dp dyng cdc bifn 
phap bao ddm 

Can cii ap dyng bien phip bao dim la 
npi dung quyet djnh bien phap bio dim 
duge ip dyng, li can cii dd bao dim ring 
quyen va lpi ich hgp phip ciia duong sy 
dugc bao ve. Kiem sit vien dugc phan 
cdng theo ddi, danh gia can cii ip dyng 
bien phap bao dim vdi quy dinh tai Dilu 
66 Lu^t THADS va eac quy dinh vl mdi 
bidn phip bao dam ttong Luat THADS. 

Chip hanh vien cd quyln tu minh hoae 
theo yeu eau bang van bin cua duong sy 
ap dung bien phap bao dim THADS. Do 
vay, ttong trudng hgp Chip hanh vien ty 
quylt dinh, KSV eln xem xet mdt each 
toan didn cic vin de nhu ndi dung bin an, 
quylt dinh; quyet dinh thi hanh in; tmh 
chat, mite do, nghia vy thi hanh an; neu 
ngudi phai thi hanh an cd hinh vi, dau hieu 
ciia viec tau tan, buy hoai tai san nham ttdn 
ttanh viec thi hinh an va tinh hmh thye te 
dd quyet dinh viec ip dyng bien phap bio 
dim cd phu hgp hay khdng. Kiem sat vien 
luu y rang, trudng hgp ap dyng bien phap 
bio dam. Chap banh vien khdng can phii 
chiing minh duong sy c6 hinh vi tau tan, 
buy hoai tii san. 

Mat khic, ttong ttudng hgp bien phip 
dugc ip dung theo yeu cau cua duong sy, 
trudc het, KSV can xem xet ky ndi dung bin 
an, quydt dinh lim can cii ban hinh quyet 
dinh thi hanh an (ndi dung don yeu eau ed 
phii hgp vdi bin an, quyet dinh; quyet dinh 
thi hanh an cd phu hgp vdi ban an, quyet 
dinh, don yeu eau). Kidm sit vidn ciing ein 
xem xet ttich nhiem cua duang sy ttong vide 
yeu cau ip dyng bien phap bao dam khdng 
diing ma giy thiet hai cho ngudi bi ap dung 

bien phip bio dim hoae cho ngudi thu oa un 
phii bdi thudng. Kidm sit vien cln kidm sit 
toan dien vide ap dyng bien phap bao dam 
ciia Chip hanh vien, ttong dd ed viec Chap 
hanh vidn danh gii toan bd nhiing tai lieu da 
thu th|.p dugc, don ydu cau ap dyng bien 
phip bao dim ciia duong sy va can thiet 
dinh gia bien ban xac minh dieu kien tbi 
hanh an do duong sy cung cap hoae Chap 
hanh vien ty minh xic minh. Mac du vide 
xac minh dilu kien thi hanh an cd thd khdng 
ein thilt ttong viec quylt dinh ap dung bien 
phip bao dam, nhung danh gii bidn bin xae 
minh thi hanh an la can cir quan ttgng de 
quylt dinh ap dung bien phap bio dam va ap 
dung nhu thi nao. Vi vay, KSV can kidm tra 
va dinh gia toan bd bien ban xic minh de 
lam can cii kiem sat vide ap dyng bien phap 
bao dam cua Chip hanh vidn. 

Ngoai ra, vide ip dyng bien phip bao 
dim thi hanh an phii tuong iing vdi nghia 
vy cua ngudi phai thi hanh an va cae ehi 
phi cln thilt, trir trudng hgp ngudi phai thi 
hatih an ty nguyen dd nghi ke bien tai san 
cu thi ttong sd nhieu tai sin; do do, ttong 
qua trinh kiem sit THADS, neu KSV phat 
hien Chap banh vien ed mdt hoae nhieu vi 
pham ttong viec xae dinh can eii ap dung 
bien phip bao dam, chang han, ddi tugng 
bi ip dung bien phap bao dam khdng phu 
hgp vdi npi dung quyet dinh THADS; hoae 
Chip hanh vien quyet dinh ap dung bien 
phip bio dim vugt qua mirc dp nghTa vy 
thi hinh an dan den quyen vi igi ich ciia 
ngudi bi ap dung bi inh hudng nghiem 
ttpng tbi KSV dd xuat, bio cio lanh dao 
don vi, Lanh dao Vien ap dung cic phuong 
thiic kidm sat yeu cau khac phye nhung vi 
pham tten. 
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Trudng hgp ngudi phai thi hanh in ty 
nguyen de nghi ke bien tai san cu the ttong 
sd nhilu tii sin mi khdng gay ttd ngai cho 
vide thi hanh in va tai san do du de thi 
hinh an, eac chi phi lien quan thi Chap 
hanh vidn lap bien ban giii thieh eho hp ve 
viec phii ehiu mpi ehi phi lien quan din 
viec xd ly tii san dd va tien hanh ke bien 
tai san de thi hanh an. Ngudi phii thi hanh 
in bi han che quyen thye hien giao dich ddi 
vdi eae tai san khac cho den khi thye hien 
xong nghia vu thi hanh an va khdng ap 
dung bien phap bao dam. 

3. Kilm sdt thdi h^n dp dung bifn 
phap bao dam 

Bien phap bao dam duge ap dyng tai 
nhieu thdi diem khae nhau, ed thd trudc 
hoae ttong qua ttinh cudng ehe THADS 
neu xet thiy can phii ngan ehan ngay hinh 
vi tau tan, hiiy hoai tai sin hoae trdn tranh 
viec thi hanh an eua duong sy. 

Trong thdi gian ty nguydn THADS, 
trudng hgp ein ngan chan ngudi phii thi 
hanh an ed hanh vi tau tin, buy hoai tai sin 
hoiic hanh vi khac nham ttdn ttinh vide thi 
hanh an thi Chap hinh vien cd quydn ip 
dung ngay bien phip bao dim THADS theo 
quy dinh tai khoin 2 Dilu 45 Luat THADS. 
Kiem sit vien xac dinh thdi diem ban hanh 
quyet dinh thi hanh an nham xac dinh thdi 
diem bien phap bao dam ed the dugc ip 
dung la sau khi co quydt dinh thi hanh an, 
ben canh do, KSV cdn phai kidm tta ket qua 
xac minh dieu kien thi hanh in, don yeu eau 
ap dyng bien phap bao dam thi hanh an 
nham xac dinh dieu kien thi hanh an vi can 
cii ap dyng bien phap bio dim. Dac biet, 
KSV dugc phin cdng can luu y trudng hgp 
Chap hinh vien ap dyng bidn phap tam giii 

tai san, giay td cua duong sy phai ttong thdi 
gian Chip hinh vidn dang thye hien nhiem 
vy thi hinh an. Trudng hgp ttong ngay nghi, 
ngay Id thi phii can nhle, thin ttgng ttong 
vide ap dung bidn phip tam giii tai sin, giiy 
td cua duong sy. 

Ddi vdi mdi bien phap bio dam thi hinh 
an, KSV phii ddi chieu vdi quy dinh phap 
luat tuong ling. Tuy thupc vao bien phap 
bao dam thi hinh an dugc ip dyng ma thdi 
ban ap dyng mdi bien phip lai khac nhau. 
Vi dy, theo quy dinh tai khoan 3 Dieu 67 
Luat THADS thi ttong thdi ban 10 ngay, kl 
tii ngay ra quyet dinh phong tda tai khoin, 
tai sin d noi gui giii. Chap hanh vien phai 
ap dimg bidn phip eudng ehd hoae ra quydt 
dinh cham diit vide phong tda; khoan 3 
Dieu 68 Luit THADS quy dinh: "Trong 
thdi han 10 ngiy, kd tir ngiy c6 can cii xac 
dinh tii sin, giiy td tam giu thude quydn 
sd hiru, su dyng eua ngudi phai thi hanh 
an. Chap hanh vien phai ra quyet dinh ip 
dyng bidn phap cuong che theo quy dinh 
tai Chuong IV ciia Luat niy; trudng hgp cd 
can eii xac dinh tii sin, giiy td tam giir 
khdng thupc quyen sd hiiu, sir dyng eua 
ngudi phai thi hinh in hoae thude quyen 
sd hiiu, sir dung ciia ngudi phii thi banh an 
nhung da thye hidn xong nghTa vy cua 
minh thi Chap hinh vidn phai ra quyet dinh 
tri lai tai sin, giiy td eho ngudi cd quyen 
sd hiiu, sii dung"; khoan 3 Dieu 69 Luat 
nay quy dinh thdi ban ip dyng bien phap 
tam dimg viec dang ky, chuydn quyen sd 
hiiu, su dyng, thay ddi hien ttang tai san li 
10 ngay kd tir ngay ed can cii xac dinh tai 
san thupc quydn sd hiiu, sir dung ciia ngudi 
phai thi hanh an hoae ed can cii xac dinh 
tii sin khdng thude quydn sd hiiu, sir dyng 
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cua ngudi phii thi hanh in. 
Cd the thly, can eir cham diit vide ap 

dyng mdi bidn phap bio dim lai khie nhau. 
Kiem sat vien ein kidm sat, theo ddi qui 
trinh ap dyng bien phap bao dam dl kip thdi 
nam bat can cii de chim dirt viec ap dyng 
bien phap bio dim, bao ve quyen va lgi ich 
hgp phap cua ngudi bi ap dung bien phip 
bao dam. Ddi vdi bien phip phong tda tii 
khoan, tai san d noi giii giii, Luat THADS 
quy dinh ro thdi ban ip dyng la 10 ngay kl 
tu ngiy ra quyet dinh nen KSV cln theo doi, 
kiem tta quyet dinh sau khi kit thue thdi ban 
ap dung bien phap phong toa tai khoan, tai 
sin d noi giri giii. Ddi vdi bien phip tam giii 
tai san, giay td cua duong sy; tam dimg vide 
dang ky, chuyen quyen sd huu, su dyng, 
thay ddi hien ttang tai san, KSV can lam rd 
quydn sd hiiu, su dyng ciia ngudi phai thi 
banh an ddi vdi tai san, giiy td cua duong 
sy qua ket qua xae minh dieu kien thi hanh 
an, kip thdi yeu eiu Chip hinh vien xic 
minh quyen sd hiiu, sii dung ddi vdi tai san, 
giay td bi t£un giii; tai san bi tam dung viec 
dang ky, chuyen quyen sd hiiu, su dung, 
thay ddi hidn ttang. 

4. Kiem sat thu tuc dp dung cdc bifn 
phdp bdo dam 

Ddi vdi viec ap dung eae bien phap bao 
dim, thu tye can phai tuan thii bao gdm: 
(1) Xac minh dieu kien thi hinh an; (2) Ra 
quydt dinh ap dung bien phip bio dim; (3) 
Giao, gui, thdng bao quydt dinh ap dyng 
bien phap bao dam. 

* Kiim sdt viec xdc minh dieu kien thi 
hdnh dn. 

Vide xae minh dieu kien thi hanh in la 
can cii, co sd de xac dinh cd dieu kien thi 
hanh hay chua; can cir ket qua xac minh ma 

Chip hinh vien hoae co quan thi hanh in cd 
nhiing quylt dinh tilp theo de giai quylt hd 
so thi hanh in. Khi kilm sat vide xic minh 
dilu kien thi hanh in, KSV ein tap trung 
kiem sat cae ndi dung sau: Co quan thi hanh 
in, Chip hanh vien da thue hien diing ttich 
nhiem vd viec td chirc va xac minh dieu 
kidn thi hanh in chua? Viec xac minh cd 
dam bao vd mat thdi ban ttong timg trudng 
hgp thi hinh in theo don yeu clu, thi hinh 
chii ddng khdng? Vide lap bien ban xac 
minh ed dim bao yeu eiu khdng? ndi dung 
xic minh cd dam bao tinh trung thye, cd can 
cii phap luat, cd thdng nhit ttong cung mdt 
bien bin khdng; bien ban cd phin anh diing 
tinh ttang ve tai san cung nhu dieu kien 
hoan cinh cua ngudi phai thi hinh in hay 
khdng? Bien bin ed day dii chu ky cua eac 
thinh phln tham gia nhu: Chap hanh vien, 
dai dien chinh quyen dia phuang hay 
khdng? Bien ban ban hanh cd diing the 
thiic, diing tham quyen, cd gach cheo nhiing 
phan con ttdng hay khdng? Cac bidn ban 
xac minh luu ttong hd so thi hanh an cd phai 
la ban gde hoae sao y ban ehinh khdng? Thii 
tyc va hinh thiic xac minh; thanh phan tham 
gia xac minh; viec uy quyen ttong xic 
minh; vide xic minh tii san li bit ddng san, 
dpng sin phai dang ky quyen sd huu ra sao; 
Thu trudng eo quan thi hanh an ra quyet 
dinh viec chua ed dieu kien thi hanh an cd 
can cii phap luat, ehinh xac chua; eo quan 
thi hinh an da thye hidn dung trinh tu, thu 
tuc cdng khai thdng tm eua ngudi phai thi 
hinh an chua ed dieu kidn thi hinh hay 
chua; hay co quan thi hanh an da thye hien 
xac minh tii san luu ky tai ttai giam ddi vdi 
ngudi phii thi hanh in dang chap hinh hinh 
phat tli chua? 
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Dd kilm sat chat che vide xae mmh dieu 
kien THADS, Vien kiem sit can thuc hidn 
kilm sat hd so thi hanh an thdng qua viec 
phan cdng KSV kiem sat vide thy ly, giai 
quylt timg hd so cua timg Chap hanh vien; 
kilm sat chat che cac quydt dinh xic dinh 
viec chua cd didu kidn thi hanh an cua Thu 
trudng CO quan thi hinh in; td chiic xac 
minh mdt sd trudng hgp nghi cd dlu hieu 
vi pham thdng qua viee theo ddi thudng 
xuyen hd so thi hanh an hoae thdng qua 
kiem sat vide giai quyet khieu nai, td cao 
cua duong su hoae cic thdng tin vi pham 
tir CO quan thdng tin dai chiing; kiem sat 
timg hd so thi hinh an ttong cic cupe ttye 
tilp kiem sit; kidm sit vide dang tii thdng 
tin cua co quan thi hanh an ttdn ttang thdng 
tin dien tu. 

Theo quy dinh eiia Luat THADS, Chap 
hanh vien khdng bude phai tien banh xae 
minh dieu kien thi hanh in trudc khi ap 
dung bien phap bao dim thi hinh in. Trdn 
thye te, ddi vdi bien phip phong toa tai 
khoan, tai sin d noi giri giii; tam dung vide 
dang ky, chuydn quyen sd htiu, sir dung, 
thay ddi hien ttang tai sin neu khdng cd 
thdng tin chmh xic, day du vd ehii tai 
khoin, ma tai khoin, chii sd hiiu, sir dung 
tai san, thi khdng thd ra duge quyet dinh 
phong toi tii khoan hoae quyet dinh tam 
dimg vide dang ky, chuyen quydn sd hihi, 
su dung, thay ddi hien ttang tii san hoae ra 
quydt dinh phong toa khdng diing ddi tugng 
va cic quyet dinh nay khdng the thye hidn 
dugc; do dd, khi ap dyng bien phap bao dam 
thi hanh an quy dinh tai Didu 67, 69 Luat 
THADS, Chip banh vien hoae ngudi yeu 
cau ap dyng can tien hanh cac hoat ddng xac 
minh, thu thap thdng tin lim co sd cho vide 

ra quyet dinh ip dyng bidn phap bio dim thi 
hanh in. Cdn ddi vdi bien phap tam giii tai 
sin, giiy td cua duong su, thi Chip hanh 
vien ed the ap dyng ngay bidn phap tam giii 
tai san, giiy td cua duong su ma khdng nhit 
thiet phai xae minh giay td, tai sin cd thupc 
quydn sd huu, su dung eiia hp hay khdng, 
bdi le, Luat THADS cd quy dinh vl viec tta 
lai tii sin, giay td tam giii ttong trudng hgp 
duong sy ehirng minh tai sin, giiy td tam 
giii khdng thude quyen sd hiiu cua ngudi 
phii thi banh in (diem b khoan 3 Dilu 68 
Luat THADS). 

Ngoai ra, vide xac minh didu kien thi 
hinh an c6 the do duong sy tien hinh, 
duong su ydu cau Chap hanh vien ap 
dyng bien phap bao dim va phii chiu 
ttich nhiem ve yeu eiu cua minh (khoan 
2 Didu 66 Luat THADS). Tuy nhien, can 
luu y trong trudng hgp duong sy da tien 
banh xac minh dieu kien thi hanh in thi 
Chap hanh vien ein xem xet tinh hgp ly 
eua viec xac minh dieu kien thi banh an. 
Trong trudng hgp nghi ngd hoae cd can 
cii xac dinh vide xae minh dieu kien thi 
hanh in cua duong su khdng diing, khdng 
dli, khdng phii hgp vdi tinh hinh thye te 
thi Chip hanh vien can quyet dinh tien 
hanh xic minh dieu kien thi hanh an trudc 
khi ip dyng bien phap bio dim tbi hanh 
in din sy. 

* Kiem sdt viec ra quyet dinh dp dting 
biin phdp bdo dam. 

Viec ap dung bien phip bao dim 
THADS phai duge the hien blng quyet 
dinh. Thlm quyen ra quyet dinh ap dyng 
bien phip bio dim thi hanh in thupc vd 
Chip hanh vien dugc phan cdng td chiic 
thi hanh an. Kidm sat vidn kiem sit viec ra 
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quyet dinh ap dyng bien phap b io d im thi 

hanh an thdng qua kidm sat thdi dilm, 

tham quyln, can eu, ndi dung va hmh thiic 

ciia quydt dinh ap dyng bidn phap bio dam. 

Theo quy dinh tai khoin 2 Didu 67 

Luit THADS thi quylt dinh phong tda tai 

khoan, t i i s in d nai giii giir phai xac dinh 

ro sd tien, t i i san bi phong tda; trudng 

hgp e in phong tda ngay tai khoan, tai s in 

ciia ngudi phi i thi h inh an d noi giri giu 

m i chua ban hanh quylt dinh phong tda 

thi Chap hinh vien lap bien bin ydu clu 

CO quan, td chiic, ca nhan dang quin ly t i i 

khoin, tai san cua ngudi phi i thi hanh in 

phong tda tai khoin, t i i s in dd. Trong thdi 

ban 24 gid ke tu khi l ip bidn bin. Chip 

hanh vien phai ra quyet dinh phong tda tai 

khoan, tai sin. Dieu 68 Luit THADS quy 

dinh Chap hanh vidn dang thye hien 

nhiem vy thi hinh an cd quyen tam giu t i i 

sin, giay td lien quan den vide tbi hanh i n 

ma duong sy, td chiie, c i nhin khac dang 

quan ly, sii dung. Quydt dinh tam giu t i i 

sin, giay td phai xac dinh ro loai tai sin, 

gi iy td bi tam giii. Ddng thdi, khoin 1 

Di lu 69 Luit THADS quy dinh: "Trudng 

hgp can ngan ehan hoae phi t hidn duong 

sy ed hanh vi chuyen quyen sd hiiu, sir 

dyng, tau tin, buy hoai, thay ddi hien 

ttang tai san, trdn ttinh viec thi hanh in. 

Chap hanh vidn ra quyet dinh tam dimg 

vide dang ky, chuyen quyen sd hihi, su 

dung, thay ddi hien trang t i i s in cua 

ngudi phi i thi hinh in, t i i san ehung ciia 

ngudi phii thi hinh an vdi ngudi khic". 

Nhu vay, trong bat cir trudng hgp nao, khi 

ap dyng bidn phip b io dam THADS, 

Chap hinh vien phii ra quyet dinh i p 

dung ddi vdi mdi bien phap bao dam dugc 

ap dyng. Kiem sit vien tidn hanh kiem sit 

ngi dung cua quydt dinh phii hgp vdi mdi 

bipn phap bao dam dugc quy dinh t^i 

khoan 2 Dilu 67, khoin 2 Dilu 68, khoan 

2 Didu 69 Luat THADS. 

* Kiem sdt vifc giao, giri, thong bdo 

quyit dinh dp dung bien phdp bdo ddm. 

Theo quy dinh t^i Dilu 39 Luit THADS 

thi quyet dinh i p dyng bien phap bao d im 

thi hanh in phai duge giao, giri cho ca nhan, 

CO quan, td ehiic cd tham quyen. Kiem sat 

vidn kidm sit vide giao, giri quydt dinh i p 

dung bien phip bio dam thi hinh in thdng 

qua kiem sat bien ban giao, nh^n quyet 

dinh, ddi chieu thdi didm ban hinh quyet 

dinh va thdi diem giao, giri quydt dinh; 

tham quyen ky bien bin giao nhan, ddi 

chieu nhiing ndi dung can kidm sat vdi quy 

dinh ciia phip luit tuong iing vdi mdi bien 

phap bao dam thi hinh an. Kidm sit vien cd 

the yeu eiu cung cap bien ban giao nhin, 

thdng bao ttong qua trinh kiem sat viec ap 

dyng bien phap bao dim thi hanh in hoae 

kidm sit thdng qua hd so THADS. 

Khoan 2 Dilu 67 Luit THADS va 

khoan 1 Dieu 20 Nghi dinh sd 62 quy dinh 

Chap hanh vidn giao quyet dinh phong tda 

tai khoan, tai sin d noi giri giu cho ngudi 

dai dien theo phap luat cua kho bae nha 

nude, td chdc tin dung, co quan, td chiic, 

e i nhin dang quin ly tai khoin, tai san d 

nai giii giii hoae ngudi cd ttich nhiem 

nhan van ban cua co quan, td ehiic do va 

lap bidn ban ve viec giao quyet dinh. Bien 

ban phai cd chii ky cua Chap hanh vien, 

ngudi nhin quyet dinh phong tda tai 

khoin, tai san d noi giri giii. Trong trudng 

hgp ngudi dai dien theo phip luit hoae 

ngudi cd ttaeh nhidm nhan van b in ciia co 
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quan, td chiic khdng nhan quyet dinh 
phong tda tai khoan, tai sin d noi giri giii 
thi Chip hanh vien lap bien bin vd vide 
khdng nhin quydt dinh, c6 chii ky ciia 
ngudi lam chiing hoae chiing kien va tien 
hanh niem yet quyet dinh phong tda tai 
khoin, tai sin d nai giri giii cua ngudi phii 
thi hinh an tai try sd co quan, td ehiic dd. 
Ddng thdi, ddi vdi bien phap bio dim li 
tam giii tai sin, giay td eua duong sy thi 
Quyet dinh tam giii tii san, giay td cua 
duong su phai dugc Chip hanh vien giao 
eho duong sy hoae td chuc, ca nhan dang 
quan ly, su dung. Chip hinh vidn phai giri 
ngay quyet dinh tam dimg viec dang ky, 
chuydn quyen sd hihi, sir dung, thay ddi 
hien ttang tai san cho co quan, td chiic, ca 
nhan ed lien quan de tam dimg viec dang 
ky, chuyen quyen sd hiiu, sir dyng, thay 
ddi hien trang tai sin do. 

Luat THADS khdng quy dinh eu the 
thdi ban giao, gui quyet dinh ap dung bien 
phap bao dam thi hanh in, tuy nhien, can 
cii vao myc dich ciia vide ap dyng bien 
phap bao dam thi hanh an nham nhanh 
chdng, kip thdi ngan chan banh vi tiu tan, 
hiiy hoai tai sin, trdn tranh viec thi hinh an 
ma quylt dinh ip dyng bien phip bao dam 
phai dugc giao, gui ngay den co quan, td 
chiie, ca nhan cd thim quyen. 

Ben e^nh do, quyet dinh ap dyng bien 
phap bao dam phai duge giri cho VKSND 
cimg clp ttong thdi ban 03 ngay lim viec, 
kl tu ngiy ra quylt dinh (Dilu 38 Luat 
THADS). Tuy nhien, trong trudng hgp cln 
phong tda ngay tii khoan, tai sin ma chua 
ban hanh quyet dinh phong tda thi Chip 
hanh vien lip bien ban yeu eiu ca quan, td 
chiic, ca nhin dang quan ly tai khoan, tai 

san eua ngudi phai thi hanh an phong tda 
tai khoin, tii sin do. Trong thdi han 24 gid 
ke tir khi lap bien bin. Chip hanh vidn phii 
ra quyet dinh phong tda tai khoin, tai san. 
Bien ban, quyet dinh phong tda tai khoan, 
tai sin ttong trudng hgp nay phii duge giii 
ngay cho VKSND ciing cap (khoan 2 Didu 
67 Luat THADS). Kidm sit vien kiem sat 
thdi han giii quydt dinh ip dyng bien phap 
bao dim THADS thdng qua ddi chieu thdi 
diem ban hinh quydt dinh va thdi didm giri 
quyet dinh. 

Ddi vdi viec thdng bao quydt dinh ap 
dyng bien phap bao dam thi hanh an: Theo 
quy dinh tai khoin 1 Dieu 66 Luat 
THADS thi khi ap dyng bien phap bao 
dim thi hinh an, Chap banh vien khdng 
phii thdng bao trudc cho duong su. Tuy 
nhien, Luat THADS quy dinh quydt dinh 
vl thi banh an phai thdng bao eho duong 
sy vi ngudi cd quyen lgi, nghTa vy lidn 
quan de hg thue hien quyen, nghTa vy theo 
ndi dung eua van bin do (khoin 1 Dieu 
39). Vi vay, mac du Chap hinh vien khdng 
phai thdng bio trude khi ap dung bien 
phap bao dam thi hanh an nhung Chip 
banh vien van phai tuan thii thdng bao 
quydt dinh ap dung bien phap bao dam cho 
duong sy trong thdi ban 03 ngiy lam vide, 
ke tu ngay ra van ban, trir trudng hgp can 
ngan chan duong sy tau tin, huy hoai tai 
sin, trdn tranh viec thi hanh in; do dd, 
KSV kilm sat thdng bao ve thi hanh an 
thdng qua kiem sat van bin thdng bao, 
kiem sit thdi han thdng bao ve thi hanh an, 
dae biet, xuit phit tir rauc dieh ciia vide ap 
dyng bien phap bao dim THADS Ii nham 
ngan chan vide tau tan, buy hoai tai san, 
trdn ttanh vide thi hanh an.O 
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