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DiSn dan - Trao doi: 

XAC DINK TM GIA TAI SAN 
BICKIEM DOAT NKVTKE NAO? 

L £ VAN QUANG* 

Van de xac dinh tri gi^ tai san hi chiem doat dd xac dinh tinh tiet 
dinh tpi, dinh Ichung hinh ph^t trong cac tpi trdm cip tai san, lira dao 
chilm doat tai san, Iam dung tin nhi^m chi^m doat tai san, cdn chira 
th6ng nhit. Trong pham vi bai vilt nity, t^c gia dira ra tinh hu6ng cy 
the trong thye tien de ban dpc ciing trao doi. 

Tic khoa: Xdc dinh tri gid tdi sdn bi ehiim dogt; cdc tpi xdm phgm sd hiru; 
Bd ludt Hinh sir ndm 2015. 
Nhgn bdi: 09/02/2020, biin tap xong: 17/02/2020; duyet bdi: 21/02/2020 

Bd luat Hinh su nam 2015 sua ddi, bd 
sung nam 2017 (ggi tat Ii BLHS nam 
2015) khdng quy dinh cbi tiet, cu the ve 
viec lay tri gii tai sin bi chiem doat lam 
can cii de xae djnh tinh tiet dinh tdi, tinh 
tiet dinh khung hinh phat trong cac tdi 
xam pham sd hiiu, tuy nhien den thdi 
diem hien nay chua cd van ban hudng din 
ciia CO quan cd thim quyen ve van de xic 
dinh gii tri tii sin bi chiem doat trong eac 
tdi trdm cap tai sin, lua dio chiem doat 
tai sin va lam dung tin nhiem chiem doat 
tai sin. 

Trong thuc tidn didu tra, truy td va xet 
xir thi viec ip dung lay tti gia tii san bi 
chiem doat lim can cii de xir Iy trich 
nhiem hinh sy trong trudng hgp thye hien 
nhidu lin ciing loai hinh vi xam pham sd 
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huu lien tuc kd tidp nhau vd mat thdi gian 
thi theo tinh than Cdng van sd 
64/TANDTC - PC ngay 03/4/2019 ciia Tda 
an nhan dan tdi cao thdng bio kdt qui giii 
dip trye myen mdt sd vudng mac ve hinh 
su, dan sy vi td tung banh ehinh thi trong 
trudng hgp nay vin van dung hudng dan 
tai Thdng tu lien tich sd 02/2001/TTLT 
-TANDTC-VKSNDTC-BCA-BTP ngiy 
25/12/2001 ciia lien nganh tu phap trung 
uong hudng din ip dung mdt sd quy dinh 
tai Chuang XIV ciia BLHS nam 1999 dl 
van dung thye bidn (ggi tit li Thdng tu 
lien tich sd 02). Nhu vay, Thdng tu lien 
tich sd 02 cua lidn nganh tu phap trung 
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uang chi mdi hudng dan quy dinh cy the 
vl trudng hgp hinh vi nhieu lan chiem 
doat tai san ma lien tye, ke tiep nhau vd 
mat thdi gian trong dd mdi lin chiem doat 
tii sin ddu dudi miic truy ciiu trach nhiem 
hinh sy thi cdng tdng gii tri chiem doat tai 
san tai cic lan de lam can cii truy ciru ttich 
nhiem hinh su ddi vdi nhung ngudi niy. 

Cy the: Tai tidu mue 5 Muc II Thdng tu 
lien tich sd 02 quy dinh: "Trong trudng 
hgp mdt ngudi thuc hien nhieu lan ciing 
loai hanh vi xam pham sd hiiu, nhung mdi 
lin gia tri tii sin bi xim pham dudi muc 
tdi thieu de truy ciiu trich nhidm hinh sy 
theo quy dinh eiia BLHS va khdng thude 
mdt ttong cie trudng hgp khac dd truy ciiu 
ttich nhiem hinh sy (gay bau qua nghiem 
ttpng; da bi xu phat hanh chinh; da bi kdt 
an nhung chua dugc xoa an tieh...), ddng 
thdi, ttong cac hanh vi xam pham do chua 
cd lan nao bi xir phat hinh chinh va chua 
het thdi hieu xu phat hanh chinh, neu tdng 
gii tri til sin cua cac lan bi xam pham 
bang hoae tten miic tdi thieu de truy ciru 
ttaeh nhidm hinh sy theo quy dinh ciia 
BLHS, thi ngudi thuc hien nhidu lan cimg 
loai hanh vi xam pham sd huu phai bi truy 
ciiu ttich nhiem hinh su ve tdi pham tuong 
ling theo tdng gia tri tai san cua cac lan bj 
xim pham, nlu: 

a) Cic hanh vi xim pham sd hiru dugc 
thye hien mdt each lidn tuc, kd tiep nhau 
ve mat thdi gian;...". 

Cdn ddi vdi trudng hgp cic ddi tugng 
thuc hidn hanh vi chilm doat tii sin nhu: 
Trdm cap tii sin, lua dio chiem doat tai 
san va lam dung tin nhiem chiem doat tii 
san, thye te tai sin chiem doat dugc (la 
tien) de xic dinh tmh tiet dinh tdi, tinh tiet 

dinh khung hinh phat dd truy ciiu ttich 
nhiem binh su thi hidn nay chua cd van 
ban nao quy dinh, hudng dan chi tilt dk thi 
banh ddi vdi vide xic dinh dinh lugng ddi 
vdi nhiing tii sin trdm cap, tai san lira dio 
va tai sin lam dung tin nhiem dd chiem 
doat dd lim tinh tiet dinh tdi, tinh tiet dinh 
khung hinh phat dan tdi van edn each hidu 
va nhan thiic khac nhau trong qua trinh 
giai quyet vu in. Cy the nhu sau: 

Thing 7/2019, Nguyen Van A nhilu 
lan den casino danh bae va thua het tien, 
sau dd A gap ehi Nguyen Thi P li ngudi 
thudng xuyen cho cic eon bae vay tien tai 
casino de danh bae. A vay eua chi P sd tidn 
150.000.000 ddng va danh bae thua hit. 
Do khdng cd tien tri ng cho chi P nen A 
nay sinh y dinh thud xe d td tu Iai cua anh 
Nguyen Thanh H rdi sau do chiem doat xe 
va giao xe cho chi P de trir ng. Ngiy 
01/5/2019, Nguyen Van A, den thue xe eua 
anh H vdi gia thud xe la 2.000.000 
ddng/ngay, thdi ban thue li 10 ngay cd lim 
hgp ddng. A tri trudc cho anb H sd tien 
6.000.000 ddng, do cd quen biet vdi A tir 
trudc nen anh H dong y cho A thue va A da 
su dung xe dugc 2 ngiy. Sau do, A mang 
xe d td den cam cd cho chi P, kbi cam xe A 
ndi chide xe do la ciia A de lay tiep 
100.000.000 dong va thda thuan vdi chi P 
la cim cd chide xe vdi gia 250.000.000 
ddng; trong do, tta cho chi P sd tien 
150.000.000 ddng tiln ng trudc dd; ndn 
tdng sd tiln A cam xe cho chi P la 
250.000.000 ddng. Sau khi liy dugc sd 
tiln 100.000.000 ddng, A tidp tuc danh bae 
thua hit sd tien ndu tren rdi bd trdn khdi 
dia phuang. Ddn hen tra xe thay A khdng 
tri nen anh H da lam don trinh bao co quan 
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Cdng an, Ca quan dieu tta da thu hdi chide 

xe neu tten v i tti Iai eho anh H. Kdt qui 

dinh gia chide xe d td eua anh H cho A thud 

tti gi i 800.000.000 ddng. 

Qua vu in neu tren, bidn nay dang cd 

nhieu y kien trai chieu, khdng thdng nhat 

ve vide xae dinh sd tien dd dinh tpi, sd tidn 

dd xic dmh tinh tiet dinh khung hinh phat 

do la: 

Y kien thir nhdt cho rdng. do Nguydn 

Van A cd vay cua chi P sd tidn 150.000.000 

ddng dd danh bae v i da thua het sd tidn ttdn. 

Den ban tta ng do khdng ed tidn tta ndn A 

da nay sinh y dinh gian ddi dd l i gii vd thud 

chide xe d td ciia anb H nham muc dich 

chiem doat chide xe d td ciia anh H dd cam 

cd cho ehi P do la tti ng sd tiln 150.000.000 

ddng va tiep tuc vay them sd tien 

100.000.000 ddng cua chi P la hanh vi lira 

dio chiem doat tai san. Tai sin chiem doat 

d day phai la chide xe d td cua anh H tri gia 

ta 800.000.000 ddng ndn phai khdi td, dilu 

tta, truy td va xet xir Nguyen Van A theo 

khoin 4 Dieu 174 BLHS nam 2015 (tai sin 

bi chilm doat la xe d td tti gii 800.000.000 

ddng). Bdi vi, neu Ca quan dieu tra khdng 

thu hdi dugc xe d td thi duong nhien A da 

chidm doat ehiec xe d td eua anh H de cam 

cho chi P liy so tien 250.000.000 ddng nen 

phii xic dinh tu each tham gia td tung cua 

anh H, ngudi cho thud xe l i bi bai, cdn chi 

P ngudi cim xe la ngudi cd quydn lgi va 

nghia vu lien quan ddn vu in. 

Y kiin thir hai cho rang, phai xac dinh 

hinb vi cua Nguyen Van A la lira dio 

chilm doat tai sin (la tien) tri gia la 

250.000.000 ddng ciia chi P, tuy A cd y 

thiic gian ddi thud xe ciia anh H nham mue 

dich cim cd eho chi P de vay sd tien 

250.000.000 ddng danh bae, A khdng co y 

thuc chilm doat xe d td ciia anh H, nen chi 

khdi td, dilu tta, ttuy td va xet xu Nguyen 

Van A theo khoan 3 Dilu 174 BLHS nam 

2015 vdi sd tiln chilm doat cua ehi P la 

250.000.000 ddng, v i xic dinh tu cieh 

tham gia td tung ttong vu an chi P ngudi 

e im xe l i bi hai, anh H ngudi cho thud xe 

Ii ngudi cd quyln lgi va nghia vu lien 

quan den vu an. 

Tdc tdc gid dong y vdi y kiin thu hai, 

bdi le, hinh vi cua Nguydn Van B la lira 

d io chi lm doat t i i san (tien) tti gi i la 

250.000.000 ddng cua chi P, ma B khdng 

cd y thuc chidm doat xe d td cua anh T, ndn 

ehi khdi td, dilu tra, truy td va xet xu 

Nguydn Van B theo khoan 3 Didu 174 

BLHS nam 2015 vdi sd tiln chiem doat la 

250.000.000 ddng. Bdi vi, ddng co, muc 

dich cua Nguydn Van A khdng phii nham 

chidm doat xe d td da thud ciia anh H ma 

mue dieh la chidm doat sd tien 

250.000.000 ddng eiia chi P, thye t l chile 

xe d td neu trdn van cdn nguyen ttang, ehi 

dich chuyen ngudi quan Iy, m i thdng qua 

vide thue xe d td cua Nguydn Van A nham 

muc dieh cudi ciing la lira dio chiem doat 

tien ciia ehi P thdng qua vide cam ed xe d 

td, khdng cd y thirc chiem doat xe d td ciia 

anh H nhu y kien thir nhat lap luin. 

Day l i nhiing khd khan, vudng mic 

ttong thye tidn hidn nay khi van dung phap 

luat ttong van de xic dinh gia trj tai sin bi 

chiem doat de lim can cii dinh tpi, dinh 

khung hinh phat. Rit mong nhin dugc cac y 

kien ttao ddi eua ban dgc d l hoan thien cac 

quy dinh eua phip luat ttong vide xir ly cac 

tdi pham vl hanh vi chilm doat tai sin.C!l 
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