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BAN VE THI HANH AN KHI CO THAY SOI 
GIA TAI SAN TAI THOI DIEM THI HANH 

NGUYEN MINH HANG 
BUI NGUYEN PHlTONG LE** 

Thye tien thi hanh an dan sy trong trirdmg hop co sy thay doi gia 
tai san tai thdi dilm thi hanh an, co* quan Thi hdnh an dan sy co 
nhimg lung tung nh^t dinh va chira thong nh^t trong pbuvng an, noi 
dung, cung nhir trinh ty, thu tyc xu ly. Vifn kiem sat khi Idim sat thi 
hanh an dan sy da co nhung kiln nghi khac biet so vdi each tilp c^n 
cua Cff quan Thi hanh an dan sy, do quy dinh Ididng ro rang cua phap 
lu^t vl vln dl ndy. 

Tir khda: Thi hdnh dn; thay ddi gid tdi sdn thi hdnh dn; Ludt thi hdnh dn 
ddn su. 
Nhdn bdi: 25/02/2020; bien tap xong: 05/3/2020; duyet bdi: 13/3/2020. 

1. Quy dinh cua phdp ludt vl viec thi 
hanh an khi cd thay dli gia tai san tai 
thdi diem thi hanh 

Dieu 59 Ludt thi hdnh dn dan sy 
(THADS) nam 2008, sua ddi, bd sung 
nam 2014 (gpi tdt la Ludt THADS nam 
2014) vd Dilu 17 Nghi dinh sd 
62/2015/ND-CP ngay 18/7/2015 eua 
Chinh phu quy dinh chi tiet va hudng dan 
thi hdnh mdt sd dieu ciia Lugt THADS 
(gpi tdt la Nghi dinh sd 62/2015) ghi 
nhgn: Trudng hgp theo bdn dn, quyet dinh 
ma mgt ben dugc nhgn tdi sdn vd phdi 
thanh todn cho ngudi khac gia trj tai san 
hp dugc nhan, nhung tai thdi diem thi 
hanh an (THA), gia tai sdn thay ddi vd 
mdt trong cdc ben duong su cd yeu cau 
dinh gid tai sdn do thi ca quan THADS 

phai td chiic dinh gid tai sdn vd td chiic 
THA cho cdc duong su theo gid da dugc 
thay ddi dd. Nhu vay, theo quy dinh dac 
thu ndy, co quan THA khdng td chiie THA 
theo diing ngi dung ban dn, quyet dinh da 
tuyen ma theo ket qud dinh gid duge thye 
hifn tren co sd yeu cau cua mdt trong cae 
ben duong sy bode cdc ben duang sy. 
Trong khi dd, ban chat ciia THADS Id 
boat dpng dua cac bdn an, quyet dinh da 

^ Phd Giao sif, Tien sT, Giing vien cao 

cip. Truing Khoa dao tpo Lupt sw, Hpc vien 

Tw phap. 

Thac sT, Truvng bo mon, Khoa dao tpo 

eic chuv danh thi hanh an dan sp; Hoc vien 

Tu-phap; Nghien cim sinh Khoa Luat, Dai hoc 

Quoc gia Ha Noi. 
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CO hieu lyc phap Iu|it hogc chua ed hifu 
lyc nhung dugc thi hdnh ngay ra thi hdnh 
tten thye tl. Khi td chiic thi hanh. Chip 
hanh vien cd nghia vy thi hdnh theo dimg 
ngi dung bdn dn, quylt dinh da tuyen. 
Viee phdp luat THA ghi nhdn ngoai If vl 
THA khi gid tri tdi san thay ddi dat ra 
nhung van de can ttao ddi vl ban chit cua 
boat dgng THADS vd nhifm vy, quyln 
hgn eua Chdp hanh vien ttong qud trinh 
thuc thi quy dinh THA khi gid tri tdi sdn 
thay ddi ttong thye tien THADS. 

Thye tien xet xu, khi Tda an ban hdnh 
cac phdn quyet giao tdi sdn bdng hifn vat 
hay bang gia tri thudng theo nguyen tdc eae 
ben duong sy thda thuan vd phii hpp vdi 
hien ttang phdp ly, thuc tien cua timg logi 
tdi san. Tnrdng hgp edc ben khdng thda 
thudn dugc thi viee quyet dinh mdt ben 
nhan tdi sdn vd mdt ben nhan gid tri cua tdi 
san thudng d cac vu, viec cdc ben cd ehung 
quyen sd hiiu, sir dyng ddi vdi mdt tai san 
nhung tai san dd khdng the phan chia hogc 
vifc phan ehia se 1dm gidm dang ke gid tri 
cua tai sdn. Khi mdt ben nhan dugc mgt 
khoan tien thi ve bdn chat day Id phdn tai 
sdn thupc quyen sd hiiu, su dung cua hp. 
Vdn dl la, tdi sdn dupe chia nay da phdn la 
cae bat ddng san thudng xuyen cd sy bien 
ddng ve gia tri phu thude vao dieu kien phdt 
trien kinh te, xa hdi vd nhu eau giao dich 
ttong timg thdi ky, gan vdi dac thu d timg 
dia phuang. Sy bien ddng ndy ddn den bf 
qua Id khodn tien md mdt ben dugc nhan se 
it bon bode nhieu ban phdn tdi sdn md dang 
le hg duge hudng. 

Vi du: Bdn dn cd hieu lye phdp lugt eiia 
Tda dn quylt dinh: A duge quyen sd hiiu, 
sir dyng nha ddt ed difn tich 50m tgi dia 
chi X. A phai ttd eho B sd tien chenh lech 

tai san Id 500 trifu ddng tucmg duong vdi 
1/2 gid tri tai sdn (tgi thdi didm xet xu, nha 
dat tai dia chi X dugc dinh gid vdi gia tri 1 
ty ddng). Tuy nhien, tai thdi diem THA, tdi 
sdn nay theo gid thi trudng thay ddi chi cdn 
600 trifu ddng. Ve nguyen tac, khi bdn dn 
da tuyen vdi ndi dung A phdi ttd cho B 
khodn tien Id 500 trieu ddng thi ca quan 
THA cd nghia vu phdi thi hanh diing khodn 
tien nay. Nhung neu B duge nhdn khoan 
tiln 500 ttifu ddng ndy thi phdn gid tri tai 
sdn md B nhdn dugc thay vi Id I /2 se la 5/6, 
dilu ndy khdng phu hgpVdi phan quyen sd 
hiiu, sir dyng ma B dugc hudng. Do dd, can 
phdi cd sy dieu chinh hgp ly de cdn bang lgi 
ieh eiia ede ben. Hien nay, nhifm vy ndy 
dugc giao cho ca quan THADS va dugc 
quy dinh tgi Dieu 59 Luat THADS va Dieu 
17 Nghi dinh sd 62/2015. 

2. Vudng mdc trong qua trinh t l 
chuc thi hanh an khi co thay dli gia tdi 
san tgi thdi diem thi hanh tir m9t vii an 
cy the 

Ndi dung vu dn: Trong phan quyet dinh 
ciia Bdn dn sd 23/HNGD-PT cua Toa an 
nhan dan tinh N cd ndi dung nhu sau: 

..."3. Ve tdi sdn ehung: Xdc dinh tai sdn 
ehung eua anh Trdn Van H, chi Nguyen Thi 
M ed tdng gid hi Id 1.627.000.000 ddng. 
Chia ddi tdi san ehung cho anh H, chi M 
mdi ngudi dugc hudng 1/2 gia tti tdi sdn la 
813.500.000 ddng. 

4. Giao tdi san eho edc ben nhu sau: 
Giao cho chi M dugc sd huu tai sdn chi 
dang quan Iy, sir dung gdm: Nhd 3 tang 
180m2 CO gid tti 607.000.000 ddng vd 
quyen sir dyng ddt dOm^ tai thira sd 173, td 
bdn dd sd 40 tai thdn H, xa L, huyen M, 
tinh N ed gid tri la 1.020.000.000 ddng. 
Tdng gid tri tai sdn Id 1.627.000.000 ddng. 
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Chj M phdi thanh toan tien chenh lech tdi 
sdn cho anh H sd tiln la 813.500.000 ddng. 

Kd tir ngay ngudi dupe THA cd don yeu 
cau THA thi hdng thdng ben phdi THA cdn 
phdi chiu lai suat cua sd tien chua THA 
theo lai suat co ban do Ngan hdng nha nude 
quy dinh tuong ung vdi thdi gian chua thi 
hdnh dn". 

Sau khi nhdn dugc don yeu cau THA 
hop If cua anh H, Chi eye THADS huyen 
M, tinh N da ra quyet dinh THA cd ndi 
dung: "Chi Nguyen Thi M phai thanh toan 
chSnh lfch tdi san cho anh Nguyin Van H 
sd tiln la 813.500.000 ddng. Kl tir ngdy 
ngudi dugc THA cd don yeu cdu THA thi 
hdng thdng ben phai THA cdn phdi chiu lai 
suat cua sd tien chua THA theo lai suat co 
bdn do Ngan bang nha nude quy dinh 
tuong dng vdi thdi gian chua THA". 

(Jua trinh THA, Chap hanh vien Chi cyc 
THADS huyfn M, tinh N da tiln hdnh 
thdng bdo quyet dinh THA, xdc minh dieu 
kifn THA, van ddng, thuyet phye ngudi 
phai THA tu nguyf n THA nhung khdng dgt 
kit qua. Chip hanh vien da ban hdnh Quylt 
dinh cudng che ke bien quyen sir dyng 
60m2 dat va tai san gan lien vdi dat tgi thua 
sd 173, td bdn dd sd 40 tai thdn H, xa L, 
huyfn M, tinh N ciia bd Nguyin Thi M. Sau 
khi ke bien. Chip hanh vien da thdng bdo 
cho cac ben duong sy thoa thuan ve gid va 
td chirc tham dinh gia nhung cdc ben duong 
sy khdng thod thudn dugc. Vi vay, Chap 
hdnh vi6n da lya chpn td chdc thdm dinh 
gia Id Cdng ty tham dinh gid T, chiing thu 
tham dinh gid da tham dinh tdi san Id quyen 
su dung dlt vd tdi san gin lien vdi dat ciia 
bd M vdi gia Id 844.000.000 ddng. Sau khi 
cd ket qua thlm dinh gid. Chap hdnh vien 
da thdng bao cho cdc ben duong sy vd 

hudng dan cae ben cd quyen yeu cau dinh 
gid lai tdi sdn nhung cdc ben khdng yeu edu 
dinh gid lai. Chdp hdnh vien da ky hgp 
ddng ban dau gid vdi td chiic ban ddu gia 
tai san la Cdng ty hop danh dau gid tai sdn 
Q. Do khdng cd ngudi ddng ky mua tdi sdn, 
cdc ben khdng cd thod thudn ve miic gidm 
gid tdi sdn, Chdp hdnh vien da thye hien 
vifc giam gid tai sdn theo quy dinh cua 
phdp luat. Sau 04 ldn gidm gid tdi sdn, Cdng 
ty hgp danh dau gid tai sdn Q da td chiie 
bdn ddu gid thanh, ngudi mua tning ddu gid 
la dng Nguyen Van D vdi gid Id 
587.000.000 ddng. Chip hdnh vien da tiln 
hanh giao tdi san eho ngudi tning dau gid, 
ddng thdi chi ttd cho anh H toan bd sd tien 
la 420.900.000 ddng sau khi frir di chi phi 
xii ly tai san, tien thue nhd cho ngudi phdi 
THA, tien dn phi. Tuy nhien, ed ngudi dugc 
THA vd ngudi phdi THA deu cd don khieu 
nai ddi vdi vifc thi hdnh an cua Chap hanh 
vidn. Trong dd, ngudi duge THA khdng 
nhgn tien do sd tien duge nhdn thdp hem so 
vdi quyen lgi dugc bdn an tuydn. Ngudi 
phdi THA khidu nai ve viec Chap hanh vien 
bdn tai san vdi gid qua thap dan den hp 
ttdng tay sau khi ly hdn. 

Vy viec nay ciing dugc Vien kiem sdt 
kiln nghi co quan THA phdi xem xet lai 
viec thanh toan tien thi hanh dn; theo dd, sd 
tiln 420.900.000 ddng phai dugc chia ddi, 
ngudi dupe THA dugc 1/2 tuong iing vdi 
210.450.000 ddng, ngudi phai THA dugc 
1/2 tirang dng vdi 210.450.000 ddng do 
day la bdn an ly hdn vd ttong ban dn, Toa an 
da phan quyet mdi ben duong sy dupe 1/2 
gid tri tdi sdn ehung. 

Chi cyc THADS huyfn M khdng ddng y 
vdi kien nghi cua Vien kiem sat nhan ddn 
tinh N. De ly giai cho y kien cua minh, Chi 
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cue THADS huyfn M da vifn ddn Dilu 59 
Lugt THADS nam 2014, tiieo dd, mdt ttong 
nhiing dieu kien dl td chiic THA khi cd gid 
tdi sdn thay ddi dd Id phai cd yeu cdu dinh 
gid tai sdn cua mpt ttong edc ben duong sy. 
Trong vu vifc ndy, anh H, chi M dlu khdng 
cd yeu cdu dinh gia tdi san, do dd, Chi cyc 
THADS khdng cd can cii dl td chiic thi 
hdnh theo dilu ludt ndy 

Tu kien nghi ciia Vien kiem sat din 
quan dilm ciia Chi cue THADS dat ra 
nhung van de phdp ly ma chimg tdi eho 
rang can dupe xem xet, trao doi vd dieu 
kifn, trinh tu, thu tye THA khi cd thay ddi 
gid tai sdn tai thdi diem THA theo quy 
dinh cua phdp luat hien hdnh. 

2.1. Ve dieu kien de thi hdnh dn khi 
co thay doi gid tdi sdn tgi thdi diim thi 
hdnh dn 

Theo quy dinh tgi Dieu 59 Lugt 
THADS nam 2014 thi: "Trudng hgp theo 
ban dn, quyet dinh md mdt ben duge nhdn 
tdi san vd phdi thanh todn cho ngudi khdc 
gia tri tdi sdn hg dupe nhdn nhung tgi thdi 
diem THA, gid tai sdn thay ddi va mdt 
ttong cdc ben duong su cd yeu eau dinh 
gia tdi sdn dd thi tai sdn dugc dinh gia 
theo quy dinh tgi Dieu 98 eua Luat ndy de 
THA". Nhu vdy, theo quy dinh eiia phdp 
luat THADS hien hanh, de thi hanh an khi 
cd thay ddi gia tdi sdn tai thdi diem THA 
cdn cd 03 dieu kien sau: 

(i) Phai la bdn an, quyet dinh ma mdt ben 
duge nhdn tai san vd phdi thanh toan cho 
ngudi khdc gia tri tdi sdn md hp dugc nhan; 

(ii) Tgi thdi dilm THA, gid tdi san phdi 
thay ddi dap iing ty If tang gidm theo luat 
dinh. Dilu 17 Nghi dinh sd 62/2015 quy 
dinh gid tai san tang hogc giam tic 20% ttd 
len so vdi gid tri tai sdn khi ban dn, quylt 

dinh cd hifu lyc phap lugt thi dugc eoi Id 
gid tai san thay ddi; 

(iii) Phdi ed yeu eau dinh gia tdi san cua 
mpt trong cdc bdn duong sy. 

Nhu vay, ddi chieu vdi tinh hudng tiiyc 
te dugc dua ra d tten, cd the thdy, lap lugn 
cua Chi cue THADS huyfn M la cd co sd. 
Do khdng cd bat ky yeu cau dinh gia ndo 
cua mdt hoae edc ben duong sy nen Chi cyc 
THADS huyen M da td chdc thi hdnh dn 
theo trinh ty thdng thudng, mac du da thoa 
man 02 dieu kifn cdn lgi. Theo trinh ty 
THA thdng thudng, chi M phdi ttd cho anh 
H sd tiln Id 813.500.000 ddng nen Chi cue 
THADS chi tta todn bd sd tiln 420.900.000 
ddng cho anh H la hgp ly. Tuy nhien, neu 
xem xet ban chat eua sy viec thi ed anh H 
vd chi M deu Id ehu sd hiru, sir dyng eua tai 
san va sau khi phdn chia thi Toa an xac dinh 
mdi ngudi dugc hudng 1/2 gid tri tai san. 
Do khdng chia duge bang hien vat nen chi 
M dugc nhdn nha, ddt vd phdi thanh todn 
cho anh H 1/2 gid tri tdi sdn. Vi vdy, sau khi 
xir ly tai san, neu cbi vi chi M khdng cd don 
yeu cau dinh gia tai san ma "tude bd" hoan 
todn quyen duge phdn ehia tdi sdn ciia chi 
M Id khdng hpp ly, di ngupe lai vdi ban 
chdt cua quy dinh phan chia tdi san cua vp 
chdng sau khi ly hdn. Day la quan diem 
hgp ly md Vien kiem sdt tiep can khi thye 
hien quyen kien nghi vdi co quan THADS. 

Ngoai ra, ttong trudng hpp tten, ehi M 
khdng biet quy dinh ve quyen dupe yeu eau 
dinh gid tdi sdn khi cd thay ddi gia tdi sdn 
tai thdi diem THA vd Chap hdnh vien lgi 
khdng hudng dan cho chi M ve quyen yeu 
cdu ndy. Van de dgt ra la phdp luat ve 
THADS hien hanh da bd ngd quy dinh xac 
dinh ttdch nhifm phap ly cung nhu ttaeh 
nhiem bdi thudng thiet hgi (neu ed) cua 
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Chap hdnh vien ve viec hudng ddn ngudi 
phdi THA quyln yeu cdu dinh gid tdi sdn 
khi gid tri tdi san thay ddi. Do dd, khi sira 
ddi Ludt THADS nam 2014 tiii ndi dung 
nay can dugc bd sung de hodn thien hdnh 
lang phdp ly, bdo ddm quyen va lgi ich hop 
phdp cua duong sy; ben cgnh dd, cln cd 
nhiing quy dinh hudng dan cy thi vl dilu 
kien de THA khi cd thay ddi gid tai san tai 
thdi diem THA. Trong ndi dung van bdn 
hudng dan, chimg tdi cho rang se hgp ly 
hon neu phdp ludt phdn bift ro 02 trudng 
hgp cy the sau: 

- Trudng hpp ca quan THA da ki biin, 
dinh gid, bdn ddu gid md phdt hien thdy cd 
thay doi gid tdi sdn so vtn gid tri tdi sdn khi 
bdn dn, quyet dinh cd hiiu luc: Vdi trudng 
hgp ndy. Chap hanh vien cd van ban thdng 
bdo cho duong sy ve quyen yeu cau ca 
quan THA td chiie THA theo gia tri tdi sdn 
da thay ddi. 

- Trudng hpp ca quan THA chua ke 
bien hogc da ki biin nhung chua dinh gid: 
Trudng hgp ndy. Chap hdnh vien can thye 
hifn theo thii tye thdng thudng Id mdt ttong 
cac ben cd yeu cau dinh gia vd cd tai lifu 
chiing minh ve vifc cd thay ddi gia tai san. 

2.2. Ve trinh tu, thii. ti^c td chirc dinh 
gid tdi sdn 

Theo quy dinh tgi khodn 2 Dieu 17 Nghi 
dinh sd 62/2015, sau khi thoa man dieu 
kifn cd don yeu cdu dinh gid tai san vd gia 
tai sdn thay ddi tang hoae giam tir 20% ttd 
len so vdi gid tri tai sdn khi bdn dn, quyet 
dinh cd hieu lyc phap lugt, viec dinh gid tdi 
sdn duge thuc hien nhu sau: 

Ngudi cd don yeu cdu dinh gia tdi san cd 
ttdch nhiem cung cap tai lieu ehiing minh 
cd thay ddi gid tdi sdn, kem theo don yeu 
cau dinh gid tdi san. Tai lieu chiing minh cd 

thay ddi gid tai san cd the la khung gid do 
CO quan nha nude cd tham quyln quy dinh 
dugc ap dyng tai dia phuong hogc gia thi 
trudng phd bien cua tdi san gidng het hoae 
tuong ty vdi lai sdn can dinh gid tgi dia 
phuong hogc gid ehuyen nhupng thye tl d 
dia phuang cua tdi sdn cung logi. 

Trong thdi hgn 30 ngay, ke tir ngdy nhan 
dugc dan yeu cau dinh gia tai sdn eua 
duong sy vd tai lifu chiing minh cd thay 
ddi gid tdi san, Chap hanh vien phdi tiln 
hanh thu tue djnh gia tai san theo quy dinh 
tgi Dilu 98 ciia Lugt THADS. Chi phi dinh 
gia do ngudi yeu cau dinh gia ehiu. 

Quy dinh tten se hodn todn phu hgp nlu 
tai thdi diem cd yeu eau dinh gid, ca quan 
THA chua thye hien viec dinh gia, ban dau 
gid de THA. Tuy nhien, ddi chieu vdi tinh 
hudng d tten, chiing ta thdy, khi ngudi phai 
THA Id chi M khdng ty nguydn THA, co 
quan THADS phai tien hdnh thii tuc ke bien 
tdi san, sau dd, tien hanh thu tuc dinh gia, 
bdn dau gid tdi sdn vd tdi sdn da gidm gid rat 
nhieu lan nhung khdng cd ngudi dang ky 
tham gia dau gid. Ddt gid thiet, sau khi dinh 
gia tai sdn vdi ket qud dinh gid la 
844.000.000 ddng, ngudi phdi THA cd don 
yeu cau dinh gia tai sdn vd tdi sdn dugc 
dinh gid lai ciing vdi gia Id 844.000.000 
ddng, CO quan THA tien hanh ky hpp ddng 
dau gia tai san. Tuy nhien, khi gia da gidm 
xudng cdn 500.000.000 ddng nhung van 
khdng cd ngudi dang ky tham gia ddu gid 
thi ngudi phdi THA cd tiep tue dupe yeu 
edu dinh gid tdi sdn hay khdng? Nhu vay, 
khi eo quan THA da thye hien vifc dinh gid 
tai san thi yeu cau dinh gia tai san ciia 
duong sy ttd nen khdng can thiet. Do dd, 
viec yeu edu dinh gia nen Id sy lya chpn cua 
duong sy thay vi quy dinh bat huge, bdi le, 
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vifc dinh gia se Idm cham tien hinh thi 
hanh an va tdn kem ehi phi vi phdi dinh gid 
tdi sdn nhilu lln. 

Ddng thdi, nlu duong sy khdng yeu cdu 
dinh gid nhung thuc tl gid tdi san ngay tai 
thdi diem co quan THA dinh gid tdi san da 
tang hoae giam tir 20%o ttd len thi co quan 
THA ed phdi thdng bao cho duong sy vl 
quyln yeu clu dinh gid dl bdo ve quyln lgi 
cua hg theo quy djnh hay khdng. Vdn dl 
ndy cln thilt cd van ban hudng ddn cy thi 
cua CO quan nhd nude cd thdm quyln dl 
thdng nhdt dp dyng phap luat ttong thye 
tiln THADS. 

2.3. Ve trinh tir, thu tifc td chuc thi 
hdnh dn khi cd thay doi gid tdi sdn tgi thdi 
diem thi hdnh dn 

Sau khi cd ket qud dinh gia, theo khoan 
3,4 Dilu 17 Nghi dinh sd 62/2015/ND-CP, 
ca quan THA td chiic thi hdnh dn nhu sau: 

..."3. Trong thdi hgn 5 ngdy Idm viec, ke 
tii ngdy ed ket qua dinh gid. Chap hanh vien 
thdng bao bang van ban yeu cau ngudi 
dugc nhdn tai san nop sd tien tuong iing vdi 
ty If gia tri tdi sdn ma duong sy dugc nhan 
theo ban dn, quyet dinh so vdi gid tai san da 
quy dinh tgi khodn 2 Dieu nay de thanh 
toan cho ngudi duge nhan tien thi hdnh dn. 

Trong thdi ban 30 ngay, ke tir ngdy nhan 
dupe van ban yeu cau nop tien thi hdnh an, 
neu ngudi duge nhdn tdi sdn khdng ty 
nguyen nop tien THA thi chdp hdnh vien ra 
quylt dinh ban dau gia tdi sdn de THA. Sd 
tien thu dugc thanh todn theo ty If tuong 
ling vdi sd tien, tai san md cac duang sy 
dugc nhdn theo ban an, quyet dinh nhung 
khdng tinh Iai cham THA. 

4. Chi phi ke bien, xir ly tdi sdn quy dinh 
tai khodn 3 Dilu ndy do duong sy ehiu 
tuong ling vdi ty If sd tien, tai sdn md hp 

thye nhdn theo quy dinh cua phdp luat ve 
chi phi cudng ehl THA". 

Tir quy dinh tten, chimg ta thay rang, 
khdc vdi trinh ty, thu tyc td chiic THA 
thdng thudng Id sau khi ed ket qud dinh gid, 
Chdp hdnh vidn tien hdnh ky hop ddng bdn 
dau gid tdi sdn vdi td chiic bdn dau gid cd 
tham quyen hogc td chiic ban tai san (theo 
thii tyc dau gia hogc khdng theo thu tyc dau 
gid) theo quy dinh tai Dieu 101 Luat 
THADS nam 2014 thi trudng hpp td chuc 
THA khi cd thay ddi gid tdi sdn tai thdi 
diem THA, Chdp hanh vien phdi thdng bao 
yeu cau ngudi dugc nhan tai san phai nop 
sd tien tuong iing vdi ty If gia tri tdi sdn ma 
duong sy duge nhdn theo gia tri tdi sdn 
mdi, neu het thdi ban thdng bdo md khdng 
ty nguyfn nop tien thi Chap hdnh vien ra 
quyet dinh ban dau gia tai sdn de THA. Quy 
dinh ndy hien dang tdn tgi mdt sd khd khan, 
vudng mac sau: 

Thic nhdt, neu Chap hdnh vien da ky 
hgp ddng bdn ddu gia tai san vdi td chiic 
dau gid tai san cd tham quyen thi Chap 
hdnh vien cd cdn thiet phdi ra quyet dinh 
bdn ddu gid tdi sdn de THA khdng hay Id 
Chap hdnh vien vdn tiep tyc thu tuc ky 
phu luc hpp ddng de tiep tyc yeu cau td 
chiic dau gid bdn dau gia tai sdn? Theo 
chiing tdi, vifc quy dinh Chdp hdnh vien 
phai ra quyet dinh bdn dau gid tdi sdn Id 
khdng can thiet; bdi le, quyet dinh ndy 
khdng phai la can cii de Chdp hdnh vien 
thanh toan tien THA md Chap hdnh vien 
phdi thanh todn theo ty If tuong img vdi 
sd tien, tai sdn md cdc duong sy nhan 
duge theo bdn dn, quyet dinh tren sd tien 
ma Chap hdnh vien thu duge. Vi vay, viec 
bdn ddu gia tai sdn nen theo thu tyc thdng 
thudng Id ky hgp ddng vdi td chuc bdn 
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dau gid cd tham quyen vdi miic gia khdi 
diem theo ket qua djnh gid. 

Thu hai, nlu ca quan THA chua ra quylt 
dinh ke bien tdi san thi Chap hdnh vien ed 
phai ra quyet dinh ke bien khdng. Khoan 3 
Dilu 17 Nghi dinh sd 62/2015 chi dl cap 
den viec Chdp hdnh vien phdi ra quylt dinh 
ban ddu gid tdi sdn de THA md khdng dl 
cap den viec ke bien tdi sdn. Sy thilu ro 
rang nay se gay Iiing timg cho co quan 
THADS khi Chap hdnh vien chua ra quylt 
dinh ke bien tdi sdn. 

Ngoai ra, vifc dilu lugt quy dinh khdng 
tmh lai suat cham THA khi thanh todn tien 
ttong trudng hgp THA khi cd thay ddi gid 
tai san tai thdi diem THA ciing khdng hpp 
ly dat ttong mdi quan bf vdi ban chdt cua 
lai suat cham thi hdnh dn. Theo quy dinh 
ciia phap luat thi lai suit cham THA la 
khodn tien md ngudi phdi THA phai ttd do 
cham thye hien nghTa vy, ttong trudng hgp 
nay ngudi phdi thi hdnh an eiing da vi phgm 
thdi ban thye hien nghTa vy. Do dd, ngudi 
phai THA phdi chiu ttdch nhifm ve su 
cham ttd cua minh. Vi vdy, neu bd hoan 
todn quy dinh ve tinh Iai sudt cham THA se 
Id hanh vi "cd vii" cho sy tri hoan, vi pham 
nghia vy cua ngudi phdi THA. 

3. M5t si kiln nghi 
Tir nhiing vudng mac tten, chiing tdi 

kiln nghi sira ddi Luat THADS nam 2014 
vd ban hdnh van bdn hudng dan quy dinh 
cua phdp lugt vl THADS hifn hanh vl trinh 
tu, thii tyc td chiic THA khi cd thay ddi gia 
tai sdn tgi thdi diem THA nhu sau: 

Thir nhdt, vi thu tuc dinh gid tdi sdn: 
Viec duong sy yeu cdu dinh gia tai san 
neu CO quan THADS da dinh gia, ban dau 
gia tai san Id khdng eln thilt. Quy dinh 
ve thii tyc dinh gid chi ddnh cho trudng 

hgp eo quan THADS ehua dinh gia, bdn 
ddu gia. Trudng hgp co quan THA da 
dinh gid, ban dau gid thi chi can cd thdng 
bao cho duong su ve quyen yeu clu co 
quan THA thi hanh theo gid tri tai san da 
thay ddi. 

Thir hai, ve thu tuc td chuc thi hdnh dn 
khi cd thay ddi gid tdi sdn: De nghi bd quy 
dinh Chap hanh vien ra quyet dinh bdn dlu 
gid tdi sdn de THA vd thay vdo dd la quy 
dinh: Tnrdng hpp ngudi dupe nhdn tdi sdn 
khdng ty nguyfn npp tien thi Chap hdnh 
vien ke bidn, bdn dau gia tai san (neu Chap 
hanh vien chua ke bien) hogc Chap hanh 
vien tiep tuc bdn ddu gid tdi sdn (neu Chap 
hanh vien da ke bien). 

Thir ba, vi tiin lai sudt cham thi hdnh 
dn: Nen quy dinh tinh lai suat cham THA 
theo muc gia tri tdi sdn da thay ddi tuong 
ling vdi thdi gian cham THA thay vi bd 
hodn toan lai suat cham THA theo quy dinh 
cua phdp ludt hien hanh de dam bao sy can 
bang quyen lpi eiia cdc ben duong sy. 

Thye tien boat ddng THADS ttong 
trudng hop THA khi cd thay ddi gid tai 
sdn tgi thdi diem THA cho thay, hau het 
cdc tai san ed thay ddi gia deu la bat ddng 
san. Gia tri eiia bat ddng sdn thi ludn cd 
nhiing bien ddng bdt thudng. Do dd, vifc 
quy dinh thii tye thi hdnh ddi vdi loai viec 
ndy la cdn thiet de dam bdo quyen lgi eiia 
ede ben duong sy. Tuy nhien, khi ed thay 
ddi gid tdi san tai thdi diem THA cdn 
nhieu diem bat cap cdn phdi duge sira ddi 
de dam bdo cdng tac THA ddi vdi loai 
vifc nay dugc thuan lgi, thdng sudt, gdp 
phan nang cao hifu qua cdng tac THADS, 
Cling cd niem tin cua ngudi dan vao nen 
phdp che xa hdi chu nghia. C!! 
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