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MOT SO VAN DE VE CAU THANH TOI PHAM 
CO QUY DMH VIEN D A N 

PHAN VAN TOAN 

Bai vi it phan ticii v4ii d^ 1^ lu^n v^ quy pham vlfn dan trong can 
thanh t$i pham nhir cSch phfin loai, c^ch tra cihi...; &hng thori, nSu 
m8t s6 Ichd Ichan, vudng mac khi ^p dung quy dinh vi^n dan trong xa 
is t$i ph^m nhu Bo lu$t Hinh sy da quy dinh, nhung chira co luat 
Idiac quy dinh thi nao la hanh vi vi pham d in din ph^m t$i, lu^t hay 
van ban dir611u|t thay doi... ^ 

Tifkhoa: Quy dinh vien ddn; cau thdnh toi pham. 
Nhdn bdi: 05/8/2019; bien tdpxong: 16/8/2019; duyet bdi: 18/9/2019. 

1. M§t s6 v i n d l ly lu^n v i quy dinh 
vien d i n 

Quy pham phap luat hinh sir la quy 

pham dac biet, c6 cau true hoan toan khae 

voi cae quy pham phap luat thong thuang 

va do yeu eSu ciia ky thuat 15p phap nen 

quy dinh trong ede quy pham phdp lu^t 

hinh sir thucmg la cac dang sau: 

Quy dinh gidn dort; La quy dinh chi 

neu ten toi danh ma khSng e in co mo ta 

v i nhiing dfiu hieu phap ly cua toi danh 

hoac ehi neu nhiing dau hieu ehung nhat 

trong s6 cac dSu hieu cua eau thanh toi 

pham. Chung ta thuang thay loai quy 

dinh nay b nhiing truong hap m4 hanh vi 

pham tpi ro rang, d i nhan biet trong B Q 

luIlt Hinh su (BLHS) nam 2015 nhu: Tgi 

g i i t nguoi (Diiu 123: Ngudi nao gift 

nguoi...), Tpi huy hoai tai san (Diiu 178: 

Ngua i nao huy hoai tai san...)... 

Quy dinh mo ta: Thutog dugc ap dung 

d i i vai nhiing toi eo dau hieu phdp ly 

phiic tap, d i bi nh im l in giiia hanh vi ndy 

voi hanh vi khdc. Do do, a phan quy dinh, 

nha lam luat phdi mo td cdc dau hieu phap 

ly dac tnmg cua eiu thanh tpi pham cu 

thi . Vi du: Di iu 141 (Tpi hi ip dam), Diiu 

168 (Tpi cudp tdi san)... 

Quy dinh vi$n din: Ld loai quy dinh 

ma trong d6 nha 1dm ludt chi neu ten gpi 

tpi pham hoae chi nSu dieu kien de ap 

dung chi tdi, day thudng la loai tpi pham 

CO tinh chit phiic tap. De xde dinh dau 

hieu phdp 1^ cua t^i phgm do, can xem xet 

cdc diiu ludt khdc. Cdc diiu ludt nay c6 

th i nSm trong BLHS, mpt dao ludt hojc 

m6t van bdn lujlt diiu ehinh trong linh 

* V/#n kiim sit nttSn dSn huy$n Tiy San, 
Ml Binh Bjnh. 
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&tdi% tnutng. JCy. tuem 130 ndm Qlgug. sink ^ku., 
(19/5/1890 19/5/2020) 

vue khac. Vi du: Didu 260 BLHS (Tdi vi 
phgm quy djnh vd tham gia giao thdng 
dudng bd)... 

Ciu thinh tdi phgm cd y nghia thue 
tien rit Idn ttong vide dinh tdi danh, tuy 
nhidn, eich quy djnh ttong tung eiu 
thinh tdi pham ddu khdng the dugc xem 
Ii can cii phip ly duy nhit cho vide djnh 
tdi danh, mi cin phii xem xet cae quy 
djnh khic, die bidt Ii ddi vdi cac quy 
dinh vidn din. 

Quy dinh vidn din la logi quy dinh mi 
d do (dieu luit) khdng true tilp ehi ra 
nhung diu hidu ciia hinh vi phgm tgi mi 
chi din ddn quy djnh d nhiing didu luit 
khic, van bin quy pham phip luit khic. 
Trong tdng sd 318 didu luit d Phin cie 
tdi pham ciia BLHS nam 2015, cd rat 
nhidu didu luit cd quy dinh vien din, 
thudng dugc the hidn dudi dang 
nhu: "Nguai ndo... viphgm quy dinh ve... 
thuoc mgt trong cdc truong hgp sau 
ddy...", "nguai ndo vi phgm quy dinh 
ve... gdy thiet hgi cho...", "nguoi ndo 
thi^c hien mgt trong cdc hdnh vi sau ddy, 
neu khong thugc tru&ng hgp quy dinh tgi 
cdc dieu...". Dd xic djnh eau thinh tdi 
pham ddi vdi nhung tdi niy thi cin phai 
xem quy dinh d cie quy pham phip luit 
khic, thudng Ii: 

- Phii xem xet eie quy pham phip Iuat 
tai cie dilu luit khae ttong chmh BLHS 
nhu: Khi xem xet xu Iy hinh vi bat giii 
ngudi ttii phip lugt (Didu 157 BLHS 
nam 2015), didu Iuat nay cdn chi din phii 
nghidn ciiu cie dieu 153 va 377 BLHS 
nam 2015, hoae Tdi sin xuit, budn bin 
hing eim (Didu 190 BLHS nam 2015) 

cin phii nghidn ciiu ei eie didu 232,234, 
244, 246, 251... ttong BLHS nim 2015. 

- Phii xem xet eie quy phgm phip 
luit tai mdt hoae mdt sd dao luit khie 
nhu: Khi xem xet xu ly hinh vi ting trii 
vu khi quin dung, phii nghidn ciiu Didu 
304 BLHS nam 2015 vi Luit quin Iy, sii 
dyng vu khi, vit lieu nd vi edng eu hd 
trg; hanh vi trdn nghia vu quin s\r phii 
nghidn ciiu Dilu 332 BLHS nim 2015 va 
Luit nghia vu quin six, Nghi dinh sd 
13/2016/ND-CP ngiy 19/02/2016 quy 
djnh trinh tu, thii tuc dang ky vi chd dd, 
chinh sich cua cdng din ttong thdi gian 
dang ky, khira, kidm tta siic khde nghia 
vu quin su; vdi hinh vi budn bin hing 
cim, ngoii nghidn cihi Didu 191 BLHS 
nim 2015 cdn phii nghien eihi Luit 
thuang mgi, Lugt diu tu... 

- Phai xem xet eae quy phgm phip luit 
tgi mdt sd b$ luit, van ban quy pham 
phip lugt khic va ci mgt sd van bin dudi 
luit khic ciing cd bdng dang ciia can 
thinh tdi pham. Nhu Didu 260 BLHS 
nam 2015 (Tdi vi pham quy djnh vd tham 
gia giao thdng dudng bd), mudn xii Iy 
hanh vi niy cin xem Didu 260 BLHS 
nam 2015, Luit giao thdng dudng bd vi 
mdt sd van bin quy pham phip luit khic 
nhu: Thdng tir sd 9I/2015/TT-BGTVT 
ngiy 31/12/2015 ciia Bd Giao thdng van 
tii quy djnh vd tdc do vi khoing each cua 
xe CO gidi, xe may chuydn dung khi tham 
gia giao thdng dudng bd, Thdng tu sd 
06/2016/TT-BGTVT ngiy 08/4/2016 eiia 
Bg Giao thdng van tii vd quy chuin ky 
thuit qudc gia vd bio hidu dudng bd... 
Hoac mudn xu ly hinh vi vi pham vd bio 
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ve ddng vit hoang da, quy, hidm thi 
khdng ehi nghidn ciiu Didu 234 BLHS 
nam 2015, Luit bio vd vi phit triln rirng, 
Luit da dgng sinh hgc, mi cdn phii 
nghidn eiiu cie van bin khic nhu nghi 
quydt cua Hdi ddng Thim phin Tda in 
nhin din tdi cao. 

Nhu viy, dd xac djnh eiu thinh tdi 
pham eua nhiing tdi dugc quy dinh d 
nhiing didu Iuat cd quy djnh vidn din, cin 
phii xic djnh dugc van bin quy phgm 
phip luit, ci nhung van bin hudng din 
khae vi phii chiing minh dugc ring cd su 
vi phgm quy djnh tgi cae van ban niy da 
ddn miie bj xur ly vl hinh su. Nhidu khi 
chinh nhiing van ban nay mdi Ii can cii 
quydt dinh cie diu hieu cua mgt ciu thanh 
tgi phgm cu thd va ndu khdng ed cie van 
bin niy thi khdng thd cd du cin cii phip 
luit dd xac djnh mdt hanh vi pham tdi. 

2. Khd khan, virdng mac khi ip 
dijing quy dinh vidn din 

Nhu ehiing ta da bidt, vi?c xiy dung he 
thdng phip Iuat ndi ehung va phip luit 
hinh sir ndi ridng ttong nhiing nam qua da 
cd rit nhidu chuydn bien quan trgng, dap 
ling ydu ciu phit ttidn kinh td - xa hdi eiia 
dit nude, gdp phin hoin thidn hd thdng 
phip luit eua nhi nude. Tuy nhidn, hd 
thdng phip luit vin cdn nhidu ban ehd, do 
la: Vin cdn thidu, cdn nhidu bit egp tdn 
tai giira eie luat, ehua cd tinh dn djnh 
cao, mdt sd quy dinh cua luit da khdng 
theo kjp hoae chua du lidu dugc su phit 
tridn cua cie quan he xa hdi cin didu 
chinh (tinh vugt trudc edn hgn ehi), cie 
van bin hudng din thudng cd su chdng 
chdo, miu thuin nhau... NIU Midng cd su 

tdn tai ciia van bin quy phgm phip Iuat 
thi khdng thd xic djnh mdt hinh vi vi 
pham dl tmy ciiu trich nhidm hinh sii, do 
viy, da cd nhieu khd khan ttong thuc tiin, 
thudng dugc bidu hidn d cac dgng sau: 

Thie nhdt, BLHS da cd quy djnh hanh vi 
pham tdi nhung chua cd luit khac quy djnh 
thd nao Ii hinh vi vi pham din den pham 
tdi. Nhu trudng hgp: Mdt sd thanh nidn 
choi bdng eudi ttong mdt ddm ca nhac 
ngoai ttdi d Hi Ndi, din ddn cd ngudi tii 
vong. Cd y kiln eho rang, can phai truy 
ciiu ttach nhidm hinh sy: ngudi td chiic 
ddm nhge vd Tdi vi phgm quy djnh vd an 
toan d noi ddng ngudi theo Didu 295 
BLHS nam 2015. Tuy nhien, "an toin d 
noi ddng ngudi" thi chua dugc quy djnh d 
van ban quy pham phap luat nio. Nhu vay, 
Tdi vi pham quy djnh vd an toin d noi 
ddng ngudi mdi chi dugc quy dinh ttong 
BLHS chii chua cd quy dinh vien din cu 
thd ttong cie Iuat khie nen khdng the xii ly 
dugc ttong thuc td. 

Thu hai, luit hay van bin dudi luit 
(nghi djnh, thdng tu...) khi thay ddi thi 
cau tiiinh tdi pham ciing thay ddi. Cac 
diu hidu tai ciu thanh tdi phgm cd quy 
djnh vidn din khdng phii la can cti duy 
nhit dd djnh tdi ma phii nghidn ciiu ca 
diu hidu quy djnh tai cac van bin khic 
nhu nghj djnh, thdng tu... Tuy nhien, cie 
van bin niy thudng cd tinh dn djnh thap. 
Do viy, khi nd thay ddi thi duong nhien 
ciu thinh tdi pham eiing thay ddi. 

VI du: Hinh vi mua ban ttai phep cac 
chit ma tiy quy djnh tai Didu 251 BLHS 
nam 2015: Cac chit ma tiiy lien tuc dugc 
bd sung vio cie van bin quy pham phip 
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luat khdng phii Ii luit hay bd luit mi la 
nghi djnh cua Chinh phii (ching ban Nghi 
dinh sd 72/2018/ND-CP ngay 15/5/2018 
ciia Chinh phii quy dinh cie danh muc 
chit ma tiiy vi tidn chit) bd sung thdm 
cac chit ma tiiy, duong nhidn eae hinh vi 
pham vio tgi niy md rdng ban. Nguge 
Igi, ndu cie luit chuyen nginh khac bd di 
hanh vi nguy hidm thi can thinh tdi phgm 
cung bi thu hep theo. Nhu hanh vi mua 
bin hing cam Ii thude Ii didu, phio nd 
cac logi theo Nghi dinh sd 59/2006/ND-
CP ngay 12/6/2006 cua Chmh phu quy 
dinh ehi tidt Luit thuong mgi vd hing 
hda, dich vu eim kinh doanh thi "cie loai 
phio" vi "cie sin phim thude la" la cac 
mat hang cim kinh doanh ndn bj xu Iy 
theo Tdi mua bin hang cim, den khi Luat 
dau tu nim 2014 ra ddi thi ehi xem diy Ii 
mat hing kinh doanh cd didu kidn, ndn tu 
01/7/2015 ddn 01/01/2017 khdng xii Iy 
hinh vi niy vd Tgi mua bin hing cam. 
Hoae Didu 304 BLHS nim 2015 vd Tgi 
chd tgo, ting trii, van chuydn, sii dung, 
mua bin ttii phdp hdac chidm dogt vu khi 
quin dung, phuong tidn ky thuit quin su, 
dieu luit quy dinh ddi tugng tie ddng Ii 
"vii khi quin dung" vi "phuang tidn ky 
thuit quin su", khdng ed quy dinh cie 
logi "vii khi ed tinh ning, tic dung nhu vii 
khi quan dung". Do ed su thay ddi giiia 
Phip lenh nam 2011 vi Luit quin Iy, sii 
dung vii khi, vit lieu nd vi edng eu hd teg 
nam 2017, ndn ddi tugng tie ddng ciia tdi 
pham d Didu 304 BLHS nim 2015 di tiiu 
hep hon so vdi ddi tugng tdi pham tai 
Didu 230 BLHS nam 1999. 

Thie ba, ed vin ban quy phgm phip luit 

niy thay ddi din den van bin khie ciing 
phii thay ddi theo vi eudi cung thi ciu 
thinh tdi phgm ciing bi thay ddi. Vi du: 
Quy djnh "da udng rugu bia Ii khdng Iii 
xe" mdi dugc dua vio Luit phdng,chdng 
tic hai ciia rugu bia, duong nhidn Luit 
giao thdng dudng bd hidn hinh ciing phii 
cd quy dinh thay ddi theo va nhu viy tinh 
tidt djnh khung tang ning ciia eiu thinh 
Tdi vi pham quy dinh ve tham gia giao 
thdng dudng bd tgi Didu 260 BLHS nam 
2015 cung thay ddi theo. 

Ngoii ra, nhu ttdn da ndi, ttong thuc td 
phip Iuat eiia ehiing ta, nhit Ii cie quy 
pham phap luit d eae van ban luit chuydn 
nginh, cd khi thidu, cd khi thiia, cd khi 
miu thuin nhau. Vi viy, vide ip dung cie 
quy dinh niy de xic djnh eau thanh tdi 
phgm ed hai dgng sau: 

Cd sir xung dot giiia luit chuydn 
nginh (md ta hanh vi vi pham) vi BLHS 
ve md ta hanh vi can thanh thi ip dung 
BLHS xii Iy. 

Bdi Id, luit chuydn nginh quy dinh 
nhidu hinh vi, BLHS quy dinh it ban. Vi 
du: Dilu 235 BLHS nim 2015 (Tdi gay d 
nhidm mdi trudng) cd 05 hanh vi dugc 
md t i ttong ciu thinh, nhung Nghi dinh 
sd 155/2016/ND-CP ngiy 18/11/2016 
cua Chinh phii quy djnh vd xii phat vi 
pham hanh chinh ttong ITnh vuc bio v? 
mdi trudng quy dinh cd 08 hinh vi vi 
pham hanh ehinh ttong ITnh vue bio vd 
mdi trudng; hogc Tdi ttdn trinh ngfaia vu 
quin su (T)idu 332 nam BLHS nam 2015) 
quy djnh 03 hinh vi Ii: Khdng chip hinh 
vd dang ky, khdng chap hinh lenh ggi 
nhip ngii vi khdng chip hanh lenh goi 
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tip trung huin luydn... Trong khi dd, theo 
Nghi djnh sd 120/2013/ND-CP ngay 
09/10/2013 ciia Chinh phu quy dinh xii 
phgt vi pham hinh chinh ttong linh vuc 
qudc phdng, co ylu thi cd 05 hinh vi: 
Khdng chip hinh vd dang ky, so tuydn, 
khdng chip hanh Idnh ggi khim, lim sai 
kdt qua khim va hanh vi khdng chip 
hinh lenh ggi nhip ngii. Vay, nlu mdt 
ngudi cd hinh vi khdng chip hanh Idnh 
ggi kham hoac lim sai kdt qui khim mi 
trude do da bj xu phat hinh chinh thi cd 
bj xii ly theo Didu 332 BLHS nim 2015 
khdng? Trong thuc tidn da cd nhidu y 
kidn khic nhau, ed dja phuang xu Iy vdi 
lap luin rang nhiing hanh vi dd dlu nham 
vio mue dich dd ttdn tranh nghia vy quin 
su; ciing cd nhidu dja phuong khdng xii 
Iy hinh sy vd hinh vi niy vi cho rang cie 
hanh vi do khdng quy djnh trong eiu 
thinh tgi phgm. Nhu viy, quan didm xii 
ly ttong trudng cac hgp nay nhu thd nio? 
Can cii khoin 1 Didu 2 BLHS nam 2015 
quy djnh: "Chi ngudi nao phgm mdt tdi 
da dugc BLHS quy djnh mdi phii chju 
ttieh nhidm hinh su", do vay, nhiing hinh 
vi khdng dugc md ta ttong ciu thinh tdi 
pham cu thd ttong BLHS thi khdng dugc 
xem Ii tgi pham. 

Tuy nhidn, nguge lai, khdng phai luit 
chuyen nginh nio ciing md ta mdt each 
chi tilt, diy du mgi hanh vi dugc xem Ii 
nguy hidm. Viy trong trudng hgp luit 
chuydn nganh khdng quy djnh thi cd xii Iy 
hinh sy ve hinh vi do khdng, eiing ed 
nhiing bin khoan nhit djnh. 

Vi dy: Mdt ngudi cd hinh vi didu 
khidn xe md td chd mdt ngudi khic tham 

gia giao thdng, vi va phai vien di ttdn 
dudng ndn lam nga xe, ngudi ngdi sau 
ehdt. Trudng hgp nay trong thyc td da 
khdng thd chi ra ngudi didu khidn xe da vi 
phgm didu khoan nio cua Luit giao thdng 
dudng bg. Viy cd xu Iy ngudi niy theo 
Didu 260 BLHS nam 2015 khdng? Nhiiu 
y kidn cho rang phai xii ly hinh su nhung 
Igi khdng thd chi ra ngudi didu khien xe 
di vi phgm didu khoin nio cua Luit giao 
thdng dudng bd, nhu viy Ii ttii vdi 
nguydn tic ttdn. Hay nhu vu tai nan giua 
xe diu keo va xe Innova di liii ttdn eao 
tdc Thii Nguydn ngiy 19/11/2016 giy 
hiu qui dgc bidt nghidm trgng. Trong 
thye tidn xd ly vy in nay, rat khd chi ra 
hinh vi ciia ngudi didu khien xe diu keo 
la da vi phgm vio didu khoin nio cua 
Luit giao thdng dudng bd, ndn da giy 
nhidu du luin ttii chidu. 

Cac quan he xa hdi ludn thay ddi, vide 
lidn tyc eip nhit va xem xet nhiing quan 
he xa hdi nio quan ttgng can dugc bio vd 
Ii ydu ciu cip thidt ddi vdi cie nhi lim 
luit. Luit du ed tinh vugt trudc, nhung 
nha lim luit cung khdng the du lieu hdt 
tit ci eae hanh vi cd thd xiy ra, do viy, 
quy djnh vidn dan trong eau thinh tgi 
pham Ii cin thidt. Tuy nhien, de dap ling 
ydu ciu cua thye tien, cac nhi lim Iuat, 
giii thich luit cin lien tuc ra soat, siia ddi, 
bd sung cac van bin quy phgm phap Iuat, 
nhit Ii ddi vdi nhiing tgi pham dugc quy 
dinh tgi nhung didu luit cd quy djnh vidn 
din, nhim gdp phin dua luat vao cudc 
sdng, giiip cho vide didu tta, truy td vi xet 
xii dugc ehinh xic, ttinh xu Iy oan, sai vi 
bd Igt tdi pham. • 
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