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QUYEN RHdl KIEN VA XAC DINH 
TV CACH DVONG SV CVA TO CHV̂ C 

NGUYEN THI THU HA 

Chi nhanh, van phong dai di£n hoae doanh nghidp to chuc theo md 
hinh cdng ty me, cdng ty con thu$c t6 chuc c6 tu cdch phap nhan vd 
ca sd tdn gido thupc tb chuc khdng cd tu each phdp nhan co quyln tu 
rainh khdi kidn hoae dutfc xdc djnh Id dmmg sy trong vu an Ididng? 
N6i dung nay se dvtfc lam ro trong bdi vilt, cung vdi d6 Id mot s^ de 
xuit hodn thifn cdc quy dinh phap luat lien quan den van de nay. 

Tir khoa: To chikc; to tying ddn stf; quyen khai kiin; tu cdch duong su. 
Nhdn bdi: 21/4/2020; bien tap xong: 05/5/2020, duyet bdi: 06/5/2020. 

Theo quy dinh tai Dieu 186, 187 cua Bd 
ludt Td tung ddn sy (BLTTDS) nam 2015 
thi eo quan, td chiic cd quyen khdi ki?n vy 
an ddn sy de bao ve quyen vd loi ich hpp 
phap ciia minh, ciia ngudi khac, bao ve Ipi 
ich nha nude, Ipi ich cdng cdng. Trong 
trudng hpp co quan, td chirc khdi kien de 
bao ve Ipi ich cua mmh hoae bdo ve Ipi ich 
nhd nude, Ipi ich cdng edng thi se dupe xdc 
dinh tham gia td tung vdi tu cdch Id nguyen 
don (khodn 2 Dilu 68 BLTTDS nam 2015). 
Khi CO quan, td ehiie khdi kien de bao ve 
quyen va loi ieh hpp phap ciia ngudi khae 
thi dupe xdc dinh tham gia td tiong vdi tu 
each ngudi dai dien theo phap ludt ciia 
ngudi dupe bdo ve (khoan 2 Dieu 85 
BLTTDS nam 2015). Ngoai ra, co quan, td 
chiic cdn cd the Id hi don, ngudi ed quyen 
lai vd nghia vy lien quan ttong vy an dan su 

(khoan 1 Dieu 68 BLTTDS nam 2015). 
1. Doi vdi th chirc co tir each phdp nhdn 
Theo quy dinh tai Dilu 1 BLTTDS nam 

2015 thi td chiie ed quyen khdi kien vu dn 
ddn su, cd tu each dpc lap tham gia td tung 
tai Toa an hoae dupe xdc dinh la duang sy 
trong vy an dan sy bao gdm: To chirc 
kinh tl, td chiie ehinh tri, td chiic chinh tri 
- xa hdi, td ehiie chinh tri xa hdi - nghe 
nghiep, td chiie xa hdi, td chirc xa hdi -
nghe nghiep. 

Tuy nhien, eae td chiic nay co tu each phap 
nhan hay khdng? Cd y kiln cho rdng, khi 
BLTTDS nam 2015 diing tir td chire thi edn 
hilu la se cd td chiie ed tu each phap nhan 
nhung ciing cd nhung td chiic khdng cd tu 
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each phap nhan va ca hai td ehiic nay dlu cd 
quyen khdi kien nhdn danh eho chinh td ehiic 
dd vd cd the Id duong sy teong vu an ddn su. 
Y kien khac lai cho rang, chii thi dupe gdn 
vdi tir "td ehiie" se ludn cd tu each phdp nhdn 
de dpc lap tham gia td tung tai Tod an'. 

Cd thi thdy, BLTTDS nam 2015 ehl het 
ke eac loai td chifc nen mudn xdc dinh cdc td 
ehiie nay eo tu each phap nhan hay khdng 
can thiet phdi xae dinh teen co sd quy dinh 
eiia Bp luat Dan su (BLDS). Neu theo Dieu 
100 BLDS nam 2005 thi thuat ngir "td chiic" 
dupe liet ke tai eae dieu 1, 68, 186 vd 187 
BLTTDS nam 2015 deu la cdc td chiic ed tu 
each phdp nhdn. Cdn theo quy dinh tai Dieu 
75 BLDS nam 2015 thi cae td chirc nay la 
phdp nhdn thuong mai hoae phap nhdn phi 
thuong mai. Nhu vay, mac du chua cd sy 
thdng nhdt teong each sii dung thuat ngii ve 
chii the tham gia td tung dan sy ttong BLDS 
nam 2015 va BLTTDS nam 2015 nhung cdn 
khang dinh rang, td chiic ed quyen khdi kien 
vy an dan su theo quy dinh tai Dieu 186,187 
BLTTDS nam 2015 hay dupe xdc dinh la 
duong su ttong vu an ddn sy phdi Id td chiie 
ed tu cdch phdp nhdn. Bdi vi, ehi khi la td 
ehiic ed tu each phap nhan thi cae td chire 
nay mdi cd tu each phap Iy dupe nhdn danh 
chinh td ehiic dpe lap tham gia cac quan he 
phap luat ndi dung vd quan he phap luat td 
tung. Viec tham gia td tung dan sy ciia cac td 
chiic nay dupe thye hien thdng qua ngudi 
dai dien theo phap ludt hoae ngudi dai dien 
theo uy quyen ciia td ehiic can cir vdo dieu 
le, quyet dinh thanh lap, quyet dinh eiia Tod 
dn hoae van ban uy quyen. 

1. Nguyen Thi Huong, Khm kien vd Ihu iy vu an dan 
sif - Nhung vdn de ly luan vd thifc tien, Lu^n an Tien si 
Luat hpc, Tnrong Dai hpc Luat Ha Npi, 2019, tr.89 

Ngoai ra, viee khdi kien vd xae dinh tu 
each duong sy cua td ehiic cdn luu y mdt sd 
diem nhu sau: 

- Ddi vdi chi nhanh, van phdng dai di?n 
ciia td chiic cd tu cdch phdp nhdn: Theo Dieu 
84 BLDS nam 2015, mpi boat ddng cua chi 
nhanh, van phdng dai dien dlu nhan danh td 
chirc ed tu each phdp nhdn nen khi tranh 
chap phdt sinh tir boat dpng cua chi nhanh, 
van phdng dai dien cua td chirc cd tu each 
phap nhdn thi vide khdi kien hoae tham gia 
td tung vdi tu cdch duong sy phai do td chiic 
ed tu each phdp nhan thye hien thdng qua 
ngudi dai dien theo phap ludt hoae ngudi dai 
dien theo iiy quyln ciia td chiie cd tu each 
phap nhan. Trong trudng hpp nay, ngudi 
diing ddu chi nhanh, van phdng dai dien ciia 
td chiie ed tu each phdp nhdn ed the la ngudi 
dai dien theo iiy quyen neu ed van bdn iiy 
quyen ciia ngudi dai dien theo phap luat cua 
td chiic cd tu each phap nhan. 

Vi du: Ngan hang Agribank co ehi nhdnh 
tai qudn T, thanh phd H. Chi nhanh ndy thue 
hien ky ket edc hpp ddng tin dung, hpp ddng 
the chap vdi cdng ty A de cho cdng ty A vay 
vdn thuc hien boat dpng san xudt kinh 
doanh. Den thdi ban tta np, cdng ty A khdng 
tta duoc no cho ngan hdng thi chu the c6 
quyen khdi ki?n edng ty A de yeu cau Toa 
an giai quyet teanh chap hop ddng tin dyng, 
hop ddng the chap tdi san phai la Agribank, 
khdng phdi la chi nhanh ngan hang 
Agribank tai qudn T, thanh phd H. Bdi vi, 
chi nhanh ngan hang Agibank khdng cd tu 
each phap nhdn, boat dpng dya tten su uy 
quyln cua ngdn hang Agribank, do dd, 
nguyen don teong vu an nay Id ngan hang 
Agribank. Giam dde ehi nhanh ngan hang 
Agribank cd thi tham gia td tung vdi tu 
each ngudi dai dien theo iiy quyln. 

I Tap chi 
4 2 I KIEM SAT_ 



NGHIEN CUV - TRAO D 6 I 

Tuy nhien, trdn thye tl vi?c xae dinh tu 
each duong su teong cac vu an lien quan den 
hoat ddng cua chi nhdnh, van phdng dai dien 
ciia td chiic ed tu each phdp nhan khdng phai 
liic nao cung gidng nhau. Chiing ta dua ra vi 
dy ey the nhu sau: 

Npi dung vy an: Td chiie Action Aid 
International (gpi tat la AAI) dupe thanh lap 
theo phdp ludt Ha Lan va cd try sd tai Nam 
Phi. Td ehiic AAI thanh lap van phdng dai 
dien tai thanh phd H, Viet Nam (gpi tdt la 
AAV). AAV da dupe Bd Ngoai giao cap gidy 
dang ky lap van phdng dai dien cua td chite 
AAI tai thanh phd H, Viet Nam. Ngay 
02/01/2004, chi T ky hpp ddng lao ddng 
khdng xac dinh thdi ban vdi AAV vdi vi tri 
can bp tep Iy hanh chinh. Sau do, nam 2016, 
AAV thye hien tdi co cau td chiic nen sap 
xep cho chi T edng viec mdi Id can bp hd tep 
hanh ehinh. Chi T khdng ddng y nen AAV da 
ra Quyet dinh bude thdi viee sd 
AAV/HROD/INT/2016-39 ngdy 28/10/2016 
ddi vdi chi T vdi Iy do "thuc hien tai co eau 
td chiic". Ngay 13/10/2017, chi T da giii don 
khdi kien den Toa an nhan dan quan H, thanh 
phd H yeu cdu Tea an hiiy quyet dinh budc 
thdi viec cua AAV va gidi quyet eac quyen 
loi, che dp theo quy dinh eiia Bp luat lao 
ddng nam 2012. 

Ve viec xdc dinh hi don, Toa an quan H 
nhan dinh: Trong don khdi kien, chi T khdi 
kien AAV nen Thdm phan co giai thieh cho 
chi T ve viee ehi T khdi kien AAV la khdng 
diing, ma phdi khdi kien td ehiic AAI. Ngay 
02/01/2019, chi T ed don de nghi Toa an xae 
dinh hi don theo quy dinh ciia phap ludt. Tda 
an nhan dan quan H da nhdn dinh la theo quy 
dinh tai Dilu 84 BLDS nam 2015, AAV la 
don vi trye thude td chire AAI, khdng c6 tu 
each phdp nhan. Vi vdy, xac dinh td chiic 

AAI la hi dan ttong vu an; AAV khdng phai 
Id ngudi ed quyen Ipi va nghTa vu lien quan. 

Toa an nhdn dan quan H ra Ban an sd 
01/2019/LD-ST ngdy 31/01/2ai9 khdng 
chdp nhan yeu cdu ciia chi T Chi T da khang 
eao toan bd bdn an so tham nay. Toa an nhan 
dan thanh phd H da ra Bdn an phiic thdm sd 
10/2019/LD-ST ngay 20/05/2019, theo do 
da sira ban an so tham vd viec xac dinh tu 
each duang su ttong vy an teen. Toa an nhan 
dan thdnh phd H nhan dinh: Toa an cap sa 
thdm xdc dinh bi don td ehiec AAI la chua 
diing. Theo quy dinh tai khoan 3 Dieu 68 
BLTTDS nam 2015 thi bi dem la ngudi hoae 
CO quan, td chire bi nguyen don khdi kien. 
Van phdng dai dien ciia AAI tai thanh phd H, 
Viet Nam da dupe co quan cd tham quyen 
cap giay phep thanh lap. Do vdy, AAV la bi 
don teong vu an. 

Vdy, vide xdc dinh bi don eiia Toa an 
cdp so thdm hay Toa an cap phiic tham la 
ehinh xae? 

Cd thi thdy, AAI la td ehiie phi Chinh 
phii cd tu each phdp nhan. Theo thoa thuan 
khung giiia Lien hiep eae td chiic huu nghi 
Viet Nam va td ehiic AAI, eiing nhu teong 
gidy dang ky lap van phdng dai dien cua 
AAI tai thanh phd H, Viet Nam thi AAV 
thye hien quyln va nghia vu cita td chiic 
AAI vdi tu each dai dien cho td chiie AAI, 
mpi boat ddng ciia AAV deu nhan danh td 
ehiic AAI. Hon nira, theo quy dinh tai 
khoan 1 Dilu 467 BLTTDS nam 2015 thi 
nang lyc phap luat td tung dan su cua van 
phdng dai dien tai Viet Nam eua td chiic 
nude ngoai dupe xac dinh theo phap luat 
Viet Nam. Do dd, theo Dilu 84 BLDS nam 
2015, van phdng dai dien ciia td ehiie AAI 
la don vi trye thude td chirc AAI, khdng cd 
tu each phap nhan. Nhu vay, nguyen don 
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phdi khdi kien td chiic AAI va khi do. Tod 
an se xdc dinh td chirc AAI Id bi don. 

Tuy nhien, teong vy an nay, chj T l̂ i khdi 
kien AAV ma khdng khdi kien td chiic AAI. 
Chinh vi dieu nay ma Tda an cap phuc tham 
nhan dinh Tod an cap sa tham da xdc dinh sai 
tu each duong sy do khoan 3 Dilu 68 
BLTTDS nam 2015 quy dinh bi don Id td 
ehiic bi nguyen dan khdi kien. Tuy nhien, 
Toa an cap phiic tham chi can cu vdo dilu 
kien bi nguyen don khdi kien dd xdc dinh bi 
don eung ehua chinh xac, bdi vi nhu phan 
tieh d tten, ttong trudng hpp mudn xac dinh 
td ehiic la bi don thi td chiic dd phai cd tu 
each phdp nhdn. 

Hon niia, Toa dn cdp phiic thdm lap luan 
rang AAV ed tu each phdp nhdn do dupe 
thanh lap hpp phap thi ciing chua ehinh xdc, 
bdi vi: (i) Td chiic dupe co quan cd tham 
quyen thdnh lap hpp phap chi mdi thoa man 
01 teong 04 dieu kidn quy dinh tai Dieu 74 
BLDS nam 2015 de mdt td chiie cd tu each 
phdp nhan; (ii) Mau thuan vdi chinh nhdn 
dinh sau dd ciia Toa an cap phiic thdm la 
"trong qud trinh gidi quyit vu dn, to chirc 
AAI dd liy quyen cho trudng vdn phdng dgi 
diin cua AAV...'\ Toa an cap phiic thdm da 
xac dinh AAV la bi don, cd tu each dde lap 
tham gia td tung tai Toa thi khdng can cd sy 
uy quyen cua td ehiie AAI niia, khi do 
tnrdng van phdng dai dien se Id ngudi dai 
dien theo phap luat chii khdng phdi Id ngudi 
dai dien theo iiy quyen. 

Tuy nhien, van de dat ra la ttong trudng 
hpp nguyen don khdi kien khdng diing bi 
don theo quy dinh eiia phdp luat thi Toa an 
xir ly nhu the nao? 

Trudc tien, Toa an can giai thich cho 
nguyen dan hieu Id nguyen don da khdi kien 
khdng diing bi don de nguyen don sira ddi lai 

don khdi kien. Trong trudng hpp da dupe 
Tda dn gidi thieh nhimg nguyen don van 
khdng thay ddi ngudi bi kien thi Toa an xir ly 
nhu the nao? 

Ve van dl nay, y kiin thu nhdt cho rdng, 
Tod an cd quyln xac dinh tu each duang su 
tten CO sd quy dinh ciia phap luat. Ykiin thir 
hai cho rang, sau khi Tod an da gidi thich ma 
nguyen don khdng sira ddi don khdi kien thi 
Toa an tea l£ii don khdi kien. Y kiin thir ba 
cho rdng, Tod an vdn thy ly va ra bdn dn 
khdng chdp nhan yeu eau eiia nguyen don do 
nguyen don khdi kien khdng diing bi don. 

Tda dn khdng thi xdc dinh bi don nhu y 
kien thir nhat, bdi neu Toa an xdc dinh hi don 
la td chiic ed tu cdch phdp nhdn thi khdng 
diing vdi khodn 3 Dieu 68 BLTTDS nam 
2015. Tda dn eiing khdng the xdc dinh van 
phdng dai dien cua td chiee cd tu each phap 
nhan la bi don vi khdng diing quy dinh tai 
Dilu 84 BLDS nam 2015 va Dilu 186 
BLTTDS nam 2015. Cdn theo y kiln thir hai 
la Toa an ttd Iai don khdi kien eho duong sy 
sau khi da yeu edu sira ddi, bd sung ciing 
khdng diing vdi quy dinh tai diem e khodn 1 
Dilu 192 BLTTDS nam 2015; bdi vi, trudng 
hpp teong don khdi kien ghi khdng diing ten, 
dia chi ciia ngudi bi kien ma khdng sira 
ehiia, bd sung theo yeu cau cua Thdm phan 
thi Thdm phan tea Iai don khdi kien, edn d 
day la nguyen don khdng thay ddi ngudi hi 
kien. Y kien thii ba Id hpp ly nhdt bdi vi don 
khdi kien da thoa man ddy dii cac dilu kien 
dl thy Iy nen Toa an van thu ly, giai quylt. 
Tuy nhien, do nguyen don khdi kien khdng 
diing bi don theo quy dinh ciia phap ludt thi 
Tod an cd quyen khdng chap nhdn yeu edu 
cua nguyen don. 

- Doi vdi doanh nghiep td chiic md hmh 
cdng ty m?, edng ty con thi ed trudng hpp 

Tap chi 
KIEM SAT_ 



NGHIEN CliV - TRAO DOI 

khdng chi edng ty m? cd tu each phap nhdn 
md cdng ty eon cting ed tu each phdp nhdn. 
Do dd, khi cd tranh chip xdy ra gitra cdng ty 
eon vdi cae ehii thi khac thi cdng ty eon van 
dupe ty mmh khdi kien hoae dupe xac dinh 
la duong sy ttong cdc vu dn ddn sy. 

Vi dy: Tap doan dien lue Viet Nam Id 
cdng ty teach nhiem biiu han mdt thdnh vien 
thupc sd hiiu nha nude. Dudi Tap dodn dien 
lyc Vi?t Nam ed 09 tdng cdng ty la cdc edng 
ty eon nhung deu ed tu each phap nhan. Cac 
tranh chap lien quan den boat ddng cua 09 
tdng edng ty nay thi cd the tu minh khdi ki?n 
hoae dupe xae dinh Id duong sy teong vu an. 
Tuy nhien, cac edng ty dien lue true thupe 05 
tdng edng ty dien lue thi mac dii ten gpi la 
cdng ty nhung hoat dpng theo md hinh ehi 
nhanh. Do do, teong trudng hpp teanh chap 
lien quan den boat ddng eiia cac edng ty dien 
lyc (nhu Cdng ty dien lyc Thanh Xuan, 
Cdng ty dien lyc Hoan Kiem...) thi chu the 
khdi kien hoae dupe xac dinh la duong sy 
teong vu an phai la tdng edng ty dien lyc. 
Giam dde edng ty dien lye se la ngudi dai 
dien theo iiy quyen neu ed van ban iiy quyen. 

2. To ehiic khdng co tu cdch phap nhan 
Hien nay, theo quy dinh ciia BLDS nam 

2015, chi cdn 02 loai ehii the tham gia quan 
he dan sy la cd nhdn vd phdp nhan. Cdn 
nhiing chu the nhu hd gia dinh, td hpp tdc, 
doanh nghiep tu nhan, vdn phdng ludt su vd 
cdc td chiic khac khdng ed tu cdch phdp 
nhdn khdng dupe eoi la chu the tham gia 
quan he dan sy. Do do, td hpp tdc, hd gia 
dmh, td ehiic khdc khdng cd tu edeh phdp 
nhdn tham gia quan he ddn sy thi se tham 
gia vdi tu cdch Id cd nhan hoae nhdm ea 
nhdn. Dd la, "hd gia dinh, td hpp tae, td 
chiic khde khdng eo tu each phap nhdn 
tham gia quan he ddn sy thi cdc thanh vien 

cua hd gia dinh, td hpp tac, td chiic khdc 
khdng cd tu each phap nhan la ehii thi tham 
gia xac lap, thye hien giao dich dan sy bode 
uy quyen cho ngudi dai dien tham gia xae 
lap, thye hien giao dieh dan sy... Trudng 
hpp thanh vien cua hd gia dinh, td hpp tac, 
td ehiic khac khdng co tu each phap nhdn 
tham gia quan he ddn sy khdng dupe eae 
thanh vien khac uy quyen Iam ngudi dai 
dien thi thanh vien do la ehii thi cua quan 
he dan su do minh xac lap, thye hien" (Dieu 
101 BLDS nam 2015). Dieu nay ed nghia 
la, khi td hpp tac, hp gia dinh, td chiic khac 
khdng cd tu each phap nhan khdng cd nang 
luc ehii the dpc lap tham gia vao eac quan 
he phap luat npi dung thi ciing khdng the 
ted thanh chu the dpc lap nhan danh ehinh 
td chire trong eac quan he td tung. Hay ndi 
each khae, td hpp tac, hd gia dinh, td chiic 
khdc khdng cd tu each phap nhan xae lap, 
thye hien cac giao dieh dan su vdi tu each 
la ca nhan hoae nhdm ca nhan thi khi xay ra 
teanh chdp lien quan den cac giao dich dan 
su do cac thanh vien eiia td hpp tac, hp gia 
dinh, td ehiic khong ed tu each phap lihan 
thye hien thi eae thanh vien eiia td hpp tae, 
hp gia dinh, td ehiic khong ed tu each phap 
nhan se la ngudi khdi kien va duoc xac dinh 
la duong su trong vu an dan sy, chir hd gia 
dinh, td hpp tae, td chirc khac khdng cd tu 
each phdp nhan khdng phai la duong su. 
Dilu nay cung tuong thich vdi Ludt doanh 
nghiep nam 2014 khi quy dinh chu doanh 
nghiep tu nhan la nguyen dan, bi don hoae 
ngudi cd quyln Ipi, nghTa vu lien quan 
trudc Tda an teong cac ttanh chap lien quan 
din doanh nghiep (khoan 3 Dieu 185 Luat 
doanh nghiep nam 2014). 

Tuy nhien, theo quy dinh cua Luat ddt dai 
nam 2013 thi ngudi su dung dat ngodi td 
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chiic, ca nhan, hd gia dinh sii dung ddt cdn cd 
CO sd tdn giao. Vay khi co sd tdn giao sir dung 
ddt md phat sinh tianh chdp thi co sd tdn giao 
cd quyln ty mmh khdi kien hoae dupe xac 
dinh la ducrng sy ttong vy an dan sy khdng? 

Vi dy: Ba Le Thi A (me ciia dng M) nhdn 
chuyen nhuong manh ddt dien tich S.OOOm^ 
tu dng T vdo nam 1977, khi nhdn chuyin 
nhuong hai ben eo lap giay vilt tay. Din 
nam 1978, me dng M da eat ehiia Idy ten 
TK, lite nay ddt chua dupe cap gidy chimg 
nhan quyen sir dung ddt. Nam 2002, me dng 
M chet khdng dd lai di chiic, dng M la 
ngudi thira ke duy nhdt ciia bd A. Ngay 
06/11/2002, dng M da lam van ban khai 
nhan di san thira ke da dupe Uy ban nhan 
ddn huyen H xae nhan la con duy nhdt eiia 
bd A nhung chua ke khai thira ddt teen. 
Ngay 01/6/2010, dng M cd don thinh 
nguyen bd B ve lam try tri de cham lo ngdi 
tam bao va hudng dan tu tap, don ed xac 
nhan ciia Ban dai dien phat giao xa Z. Din 
ngay 12/7/2010, dng M lap iiy quyln eho ba 
B quan ly chua va dupe toan quyln dimg 
ten dang ky xin cap giay chiing nhan quyln 
sir dung dat cho chua TK. Gidy iiy quydn 
teen dupe lap tai Uy ban nhdn ddn xa Z. 
Ngay 26/7/2011, ba B dupe bd nhiem teu tri 
ehiia TK. Din ngay 18/10/2012, Uy ban 
nhan dan tinh N cap giay chimg nhdn quyen 
sii dyng dat diing ten ehua TK. Giiia nam 
2012, phdn nha phia sau chiia bi syt liin nen 
ba B dd mdng nang mat bang thi dng M da 
dap het. Ba B khdi kien yeu cdu dng M phdi 
tea lai didn tieh ddt cho chiia TK; edn lOOm^ 
phia sau ehiia, bd B ddng y cho dng M d. 

Bdn an ciia Tda an nhan dan tinh N nhdn 
dinh ba B la tru tei chua TK, chiia TK 
khdng phai la phap nhan, nen bd B dai dien 
chiia khdi kien khdng diing, khdng co 

quyln khdi kien. Tai phien tda, ba B nit 
toan bp yen cdu khdi kien nen can cii 
khoan 2 Dilu 217 BLTTDS nam 2015, Tda 
an dinh chi yeu cdu khdi kien cua nguyen 
don. Ong M cd yeu edu phan td hiiy giay 
chiing nhan quyln sir dyng ddt cap eho 
chiia TK va cdng nhan thira ddt teen thude 
quyen sir dung eiia dng M. Do do, Tda an 
xdc dinh dng Trdn Van M Id nguyen don, 
ba Mai Thi B la bi don. Trong qua trinh xet 
xu, Tda an da chdp nhan yeu edu khdi kien 
cua dng M vd tuyen buy gidy chiing nhan 
quyln sir dung dat cap cho chua TK^. 

v l viee xdc dinh quyen khdi kien va tu 
cdch duong su teong vu dn ndy, dieo chiing 
tdi edn phdi lam rd quyen sd hihi tdi san cua 
cac CO sd tdn giao flii mdi xac dinh dupe ehii 
the nao co dii tu each khdi kien ra Tod dn vd 
dde lap tham gia td tung tai Tod an. 

Theo quy dinh tai khoan 4 Dieu 5 Luat 
ddt dai nam 2013 thi eo sd tdn giao gdm 
ehua, nhd thd, nhd nguyen, thanh that, thanh 
dudng, niem phat dudng, tu vien, tnrdng dao 
tao rieng eua tdn gido, try sd eiia td chiic tdn 
giao va eo sd khdc cua tdn gido. Can cii vao 
khodn 4 Dilu 102 Ludt ddt dai nam 2013 vd 
Dilu 28 Nghi dinh sd 43/2014/ND-CP ngdy 
15/5/2014 cua Chinh phu quy dinh ehi tilt 
thi hanh mdt sd dieu cua Ludt dat dai thi Uy 
ban nhdn dan cdp tinh se cdp giay chimg 
nhan quyen sir dung ddt cho ca sd tdn giao. 
Do do, ddi vdi co sd tdn giao, can lam ro cae 
trudng hpp sau: 

Thir nhdt, casd tdn gido thupc sir qudn ly 
cua to chirc ton gido: Tuy theo sy phdn cap 

2 Bui Ai Gi6n, Chiia co phdi la phdp nhdn trong vu 
dn ddn su, https://tapchitoaan.vn/bai-viet/xet-xu/chua-co-
phai-la-phap-nhan-trong-vu-an-dan-su, truy cap ngay 
16/4/2020. 
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quan ly ciia td chiic tdn giao md co sd tdn 
gido true thude td chiie tdn giao hay td chiic 
tdn giao trye thude. Theo Dieu 21, Dieu 30 
Ludt tdn gido, tin nguong nam 2016 vd Dieu 
9 Nghi dinh sd 162/2017/ND-CP ngdy 
30/12/2017 ciia Chuih phii quy dinh chi tilt 
mOt sd dieu va bien phap thi hdnh Luat tin 
nguong, tdn giao thi cac td chiic tdn gido, td 
chiic tdn gido trye thupc ed the dupe co 
quan cd thdm quyen cdng nhdn Id phdp nhan 
phi thuong mai. Do do, neu cdc tranh chdp 
lidn quan ddn eo sd tdn gido thi td ehiic tdn 
gido ho^c td chiic tdn gido true thupc se ed 
quyen khdi kien vd dupe xae dinh la duong 
sy ttong vy an ddn sy tiiy tiiupe vdo viee co 
sd tdn gido do thupe td chiic tdn giao hay 
thupc td chirc tdn gido true thupc. Ngudi 
diing ddu CO sd tdn giao cd the tham gia td 
tyng vdi tu each ngudi dai dien theo uy 
quyln eua td ehiic tdn gido hoae td chiic tdn 
gido trye thupc. 

Tuy nhien, rieng ddi vdi co sd tdn gido 
(co sd ty vien) eua Gido hpi Phat giao Viet 
Nam thi Dieu 57 Hien chuang Gido hdi 
Phat gido Viet Nam khoa VIII (2017 -
2022) quy dinh: "Dan vi eo sd cua Giao hdi 
Phdt giao Viet Nam la chua, td dinh, tinh xa, 
thien vien, tu vidn, tinh vien, tinh thdt, niem 
Phdt dudng (gpi ehung Id ty vien), dudi sy 
qudn ly eua edc cdp giao hdi"^. Ndi quy Ban 
Tang sy Trung uong Gido hdi Phdt gido 
Viet Nam khda VIII (2017 - 2022) quy 
dinh: "Tu vien la giao san cua Gido hdi 
Ph^t gido Viet Nam; tu vien ehiu sy qudn ly 
cua Giao hpi Phdt giao Viet Nam; ty vien 

hinh thanh vd phdt trien cd sy ddng gdp cua 
nhieu ngudi hoae tir cac ngudn cdng siic 
khdc phu hop vdi quy dinh eua phap luat 
nham muc dieh phue vy loi ich ehung hpp 
phap cua cdng ddng, nen ty vien thude sd 
hihi ehung; Cac cap gido hdi qudn Iy, su 
dung, dinh doat tdi san ehung eiia ty vien 
theo truyen thdng, tap quan cua Phdt gido 
Viet Nam, Tdng mdn. He phai dl phuc vu 
loi ieh ehung cua ty vien, nhung khdng 
dupe vi pham phap ludt, khdng ttdi dao diic 
xa hdi; tdi sdn ciia ty vien la tdi sdn ehung 
hpp nhat khdng the phdn chia..." (Dilu 
26)̂ .̂ Do do, CO sd tdn giao la don vi trye 
thupc Gido hdi Phdt gido Viet Nam, tdi sdn 
eua CO sd tdn giao la tai san ciia Giao hpi 
Phat gido Viet Nam. Do do, cae teanh chdp 
lien quan den eae ca sd tdn giao thupe Giao 
hdi Phdt gido Viet Nam thi Giao hdi Phat 
giao Viet Nam se la ngudi khdi kien hoae 
dupe xac dinh vdi tu each la duong sy teong 
cdc vu an ddn sy. Gido hdi phat giao Viet 
Nam cd the iiy quyen cho ngudi diing ddu 
cdc CO sd tdn giao tham gia td tung. Neu xdc 
dinh nhu the nay co ve chua hop ly bdi 
Gido hdi phdt gido Viet Nam cd su phdn cdp 
quan ly xudng cac cdp gido hdi (Giao hdi 
Phdt gido tinh, qudn (huyen) nhung hien tai 
cdc td ehiic tdn giao true thude ciia Giao hdi 
Phdt giao Viet Nam van gan nhu ehua dupe 
cdp ed tham quyen edng nhan la cae phdp 
nhdn phi thuong mai ma ehi ed Giao hdi 
Phdt Gido Viet Nam dupe cdng nhan la 
phdp nhdn phi thuong mai, nen teanh chdp 
lien quan den eo sd tdn giao ciia Giao hdi 
Ph^t gido Viet Nam vdn phai do Giao hpi 

3. Hien chuang Gido hoi Phdt gido Viet Nam, 
https://phatgiao.org.vn/toan-van-hien-chuong-moi-nhat-
giao-hoi-phat-giao-viet-nam-d32675.html, tniy cap ngay 
17/04/2020. 

4. Ndi quy Ban Tdng su Trung uang Gido hoi Phdt 
gido Vi?t Nam, https //giacngo vn/thuvien/giaohoiphat-
giaovietnam/2018/10/29/767481/, firuy cap ngay 
17/04/2020 
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Phat giao Viet Nam khdi kien vd dpc lap 
tham gia td tung tai Toa an. 

Thir hai, co sd ton gido chua thupc sir 
qudn ly cua to chuc ton gido: Day la mdt 
thye te tdn tai cua Viet Nam rat nhilu nam 
nay, khi ma co rat nhieu chua, dinh eua 
lang (xa) chua thupe sy quan ly eiia Gido 
hpi Phat giao Viet Nam. Cae chua, dinh 
hinh thanh va phat teien do dan lang tu 
dimg ra lo lieu td ehiic va quan ly, ngudi 
dupe phdn cdng quan ly va xay dung do 
dan lang bau ra. Do cac dac diem nay ma 
ngudi ta gpi "chiia lang", "dinh lang". Dua 
teen ngudn gdc hinh thanh ehua, dinh lang 
nay cd the xac dinh day la tai san eua lang, 
thupc sd hiiu ehung eiia cdng ddng ddn cu. 
Theo quy dinh tai Dieu 211 BLDS nam 
2015 thi: "Sd hihi ehung eiia cdng ddng la 
sd huu eua ddng hp, thdn, dp, ban, lang, 
budn, phum, sde, cdng ddng tdn giao va 
cdng ddng dan cu khac ddi vdi tai sdn 
dupe hinh thanh theo tap quan, tai san do 
eac thanh vien eiia cdng ddng eiing nhau 
ddng gdp, quyen gdp, dupe tang cho 
ehung hoae tir cac ngudn khac phu hpp vdi 
quy dinh cua phap luat nham muc dich 
thoa man Ipi ich ehung hpp phap cua cdng 
ddng. Cac thanh vien ciia cpng ddng cung 
quan Iy, sir dung, dinh doat tai san ehung 
theo thda thuan hoae theo tap qudn vi Ipi 
ieh ehung ciia cpng ddng nhung khdng 
duoc vi pham dieu cam ciia luat, khong 
trdi dao dire xa hdi. Tdi san ehung ciia 
edng ddng la tai san ehung hpp nhat khdng 
phan ehia". Do do, khi cd tranh chap lien 
quan den ehiia lang, dinh lang thi cac 
thanh vien eiia lang (xa) se cd quyen khdi 
kien va duoc xac dinh la duong su teong 
vu an. Tuy nhien, bao gid dan lang (xa) 
cung bdu ra Ban tri sy quan ly chiia, dinh 

nen Ban tri sy se quylt dinh ai se thay mat 
dan lang (xa) thye hien viec khdi kien vd 
tham gia to tung chii khdng xae djnh chua 
ldng, dinh lang la duong sy teong vu dn. 

Ngoai ra, hien nay edn mdt thye td la 
cae ea nhan tu xay dung ehiia va xin cap 
gidy chimg nhan quyln sir dung dat dimg 
ten chiia. Tnrdng hpp nay cdn xae dinh ddy 
khdng phdi la ca sd tdn giao, bdi nd ty hinh 
thanh theo y mudn cd lihan nen co quan ed 
thdm quyln cdp gidy chimg nhdn dimg ten 
chiia Id sai, ma phdi cap cho ca nhan ngudi 
dang sir dung manh ddt vd sd hiiu chua do. 
Nen neu ed teanh chap lien quan den chua 
do ed nhdn tu xay dyng thi ea nhdn do cd 
quyen khdi kien hoae dupe xdc dinh la 
duong sy teong vy an. Co quan cd tham 
quyln da cdp giay chiing nhdn quyen su 
dyng ddt diing ten chiia thi Toa an can phai 
tuyen buy quydt dinh cap giay ehiing nhdn 
quyen su dung dat do. 

Qua nhung phan tich tren day, cd the 
xdc dinh trong vu an teanh chdp quyen su 
dung dat giiia dng M va ba B - try tri chiia 
TK thi Tda an da chap nhdn yeu cdu khdi 
kien eiia dng M vd tuyen hiiy giay ehiing 
nhan quyln sir dung dat cap cho chua TK 
la diing. Bdi vi, ehua TK Id do m? dng M 
ty xay Ien va dng M mdi ba B vd 1dm try tri 
cua chua. Chua TK khdng phdi la ca sd tdn 
giao de CO quan cd thdm quyen cap gidy 
chiing nhdn quyen sir dyng ddt dimg ten 
chiia. Manh ddt cd ngdi chiia TK phdi dupe 
xac dinh la di san thira ke eua ba A d l lai 
cho dng M, nen Toa an huy quyet dinh cap 
gidy chirng nhan quyen sir dung ddt cho 
chiia TK la diing quy dinh ciia phap luat, 
ciing nhu viec xdc dinh dng M la nguyen 
don, bd B la hi dan diing theo quy dinh 
BLTTDS nam 2015. 

Tap chi 
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3. M9t s6 kiln nghj 
Qua nhiing phan tich, hmh lu|in tten cd 

thi thdy sy khdng thdng nhdt ttong cdc quy 
dinh ciia phdp ludt da ddn din nhung khd 
khan, vudng mdc ttong qud trinh dp dyng 
phdp iudt de gidi quyet cae vu dn ddn sy. Vi 
vdy, theo chiing tdi cdn thiet phdi thuc hien 
mdt sd sira ddi, bd sung nhu sau: 

Thir nhdt, can sira ddi quy dinh ve ehii the 
cd quyen khdi kien va dupe xdc dinh tu each 
duong sy tai cdc dilu 68, 186,187 BLTTDS 
nam 2015 phu hpp vdi BLDS nam 2015, 
theo do ehi ed cd nhdn, phdp nhdn co quyen 
khdi kien va dupe xdc dinh la duong sy 
ttong vy dn ddn sy. Dong thdi. Tod dn nhdn 
dan tdi cao cdn hudng ddn cu did vl quyen 
khdi ki?n vd vi?e xdc dinh tu cdch duong su 
cua hp gia dinh, td hpp tac, td chirc khdc 
khdng ed tu each phap nhan theo hudng: 
Tranh chap lien quan den td hpp tac, hd gia 
dinh, td chiie khdc khdng ed tu each phdp 
nhdn thi thdnh vidn eua td hpp tae, hp gia 
dmh, td ehiic khdng ed tu cdch phdp nhdn Id 
ngudi khdi kien vd dupe xdc dinh Id duong 
sy ttong vy an ddn sy. 

Thir hai, ludt ddt dai can sua ddi quy 
dinh ve ngudi sii dyng ddt va viee cdp giay 
chiing nhdn quyen sir dyng ddt eho cdc ehu 
the. Theo do, khodn 4 Dieu 5 Ludt ddt dai 
ndm 2013 cdn quy dinh ngudi su dung ddt 
la td chiic tdn gido, td ehiie tdn gido true 
thupc chir khdng phdi Id co sd tdn gido. 
Ddng thdi, bd quy dinh cdp gidy chimg 
nhdn quyen sir dung ddt cho co sd tdn gido 
ma quy dinh cdp gidy chiing nhdn quyen sir 
dyng ddt cho td chiic tdn giao, td chiic tdn 
gido true thupc. Dieu nay se giai quydt 
dupe vudng mac hien nay la do cae td ehiic 
tdn gido true thupc ciia Gido hpi Phat gido 
\^et Nam vi khdng cd tdi sdn dpc lap vdi 

cdc ed nhdn, phap nhan khdc nen vdn chua 
dupe cap ed thdm quyen cdng nhdn la phap 
nhdn phi thuong mai theo quy dinh eiia 
Ludt tdn gido, tin ngudng nam 2016. 

Thu ba, ttong thdi gian tdi, de gidi quylt 
cac thue te cita Viet Nam lien quan din co sd 
tdn gido thi Toa dn nhan dan tdi cao can cd 
hudng ddn cy the, theo hudng: 

- Ca sd tdn giao thupc sy qudn ly ciia td 
chiic tdn giao thi cdc teanh chap lien quan 
den eo sd tdn giao se do td chiie tdn giao 
hoae td chiic tdn giao trye thude khdi kien vd 
dupe xac dinh la duong sy ttong vy an ddn 
sy tuy thupc vdo viec eo sd tdn giao do thude 
td ehiie tdn giao hay thupc td chirc tdn gido 
trye thude. 

- Co sd tdn giao chua thude sy qudn ly 
ciia td chiic tdn giao thi can cii vdo quy dinh 
cua BLDS nam 2015 ve sd hiiu ehung ciia 
cpng ddng de xac dinh eac ttanh chdp lien 
quan den co sd tdn gido ndy se do nhdm ca 
nhdn hoae cd nhdn dai dien cho cpng ddng 
ddn cu khdi kien. 

- Nhung noi smb boat van hod tin nguong 
do ca nhdn ty hinh thanh thi khdng dupe gpi 
la CO sd tdn giao va viee teanh chdp lien quan 
den nhung noi nay se quy chieu ve viec khdi 
kien vdi tu each ed nhdn. 

Thir tu. Tod dn nhan ddn tdi cao cdn 
hudng ddn trudng hpp teong don khdi kien 
md nguyen don khdi kien ehi nhdnh, van 
phdng dai dien cua td chirc c6 tu each phdp 
nhdn thi Tod an edn gidi thieh cho nguyen 
don hilu Id nguyen don da khdi kien khdng 
diing hi dan de nguyen don sira ddi lai don 
khdi kien. N I U da dupe Tda an gidi thieh 
nhung nguyen dan vdn khdng thay ddi 
ngudi bi kien thi Toa an vdn thu ly va ra 
bdn an khdng chdp nhdn yeu cdu ciia 
nguyen don.G 
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