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KHAI NIEM, NOI HAM, HINH THVC VA CAC 
GIAI DOAN THVC HIEN CUA TRACK NHIEM KINH SV 

(KYI) 
LE CAM 

MAI THU HANG* 

Bai vi^t phSn tich 06 nhom vin de ly luan v^ trach nhiem hinh su 
tvong ung theo 06 muc: (1) Y nghia va pham vi cua vifc nghidn ciiu 
trach nhiem hinh su; (2) Khai nifm v^ ndi ham cua trach nhifm 
hinh su; (3) Cac dang cua tr^ch nhidm hinh s^; (4) C^c hinh thijc 
thuc hi^n trach nhiem hinh su; (5) C^c giai do^n thuc hidn trach 
nhi^m hinh sir va (6) PhSn biet trach nhif m hinh su vdi cac dang 
trach nhiem phap ly Idiac. 

Tic khoa: Trach nhiem hinh su; trach nhiem phdp ly. 
Nhan bdi: 24/9/2019; bien tap xong: 28/10/2019; duyet bdi: 05/11/2019. 

§1. Y nghia va pham vi cua vide 
nghien cihi trach nhiem hinh su 

1. Y nghta 
Vide phan tich khoa hpc dd lam sang td 

nhirng van dd vd trach nhidm hinh su 
(TNHS) vdi tu each la 01 chd dinh Idn thii 
tu eua phap luat hinh su (PLHS) Viet Nam 
ed y nghia quan trpng trdn 03 binh dien lap 
phap (1), ly luan (2) va thuc tien (3) sau day: 

1.1. Vd mat lap phap, trong bat ky mot 
Nha nude phap quyen dich thuc nao, cac 
quy dinh ciia phap luat thugc ITnh vuc tu 
phap hinh su ndi ehung va eae quy dinh eua 
PLHS ndi ridng, ddu phai nham muc dich 
hang dau la bao ve cac quyen va tu do cua 
con ngudi, eua cdng dan vdi tu each la 
nhiing gia tri xa hdi cao quy nhat dugc thira 
nhan ehung ciia nen van minh nhan loai 
tranh khdi su xam hai ed tinh chat tgi pham 

cua cdng dan khac. Vi vay, cac quy pham 
PLHS ciia mdt qude gia vd TNHS nhu the 
nao chmh la mdt trong nhiing tieu ehi ca 
ban, quan trpng dd danh gia miic dp dan 
ehu, nhan dao, phap che va nhan van trong 
qudc gia do. Ddn nay, PLHS nude ta da 
dugc phap didn hoa vdi 03 Bd luat Hinh sir 
(BLHS) cac nam 1985, 1999 va 2015 
nhung hong Phan ehung ciia BLHS, TNHS 
vln ehua dugc quy dinh vdi tu each la 01 
chd dinh Idn ddc lap. 

1.2. Vd mat ly luan, hien nay trong khoa 
hpc luat hinh sir ndi ridng va eae chuyen 
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nganh khoa hpc phap ly ve tu phap hinh su 
ndi ehung ciia Viet Nam, mot loat nhiing 
vln dd hdn quan ddn TNHS nhu: 1) Trach 
nhiem hinh sir eua mdt cdng dan dugc dat 
ra khi nao?; 2) Tai sao mdt cdng dan lai 
phai chiu TNHS?; 3) Trinh tu xac dinh 
TNHS ddi vdi ngudi pham tpi ra sao?; 4) 
Tir thdi diem nao thi TNHS bat dau dugc 
thuc hien va no kdt thiic khi nao?; 5) Viec 
thuc hidn TNHS ttai qua miy giai doan?; 6) 
Hau qua phap ly eua ngudi da bi tmy ciiu 
TNHS la gi?; 7) Khi mdt ngudi thuc hien 
hanh vi (tuy ve mat hinh thiic) ed dau hieu 
cua tpi pham do BLHS quy dinh, nhung 
trong nhiing trudng hgp nao thi khdng cd 
TNHS?;... vln con ton tai y kien va each 
hieu khac nhau, ma cho den nay vln ehua 
cd mdt quan didm thdng nhat. 

1.3. Vd mat thuc tien, hoat ddng ap dung 
PLHS (ndi ridng) va bao ve phap luat thupc 
Imh vuc tu phap hinh su (ndi ehung) d Viet 
Nam trong giai doan hidn nay van con tdn 
tai van de oan, sai, anh hudng den quyen va 
Igi ich hgp phap ciia edng dan. 

1.4. Nhu vay, tat ca nhiing ndi dung da 
dugc phan tich tren day khdng chi cho phep 
khang dinh y nghia lap phap (1), ly luan (2) 
va thuc tidn (3) eua vide ly giai va lam sang 
td ve mat khoa hpc xung quanh nhiing van 
de vd TNHS, ma con la luan ehung cho su 
can thiet cua vide nghidn ciiu che dinh nay 
vdi tu each la 01 che dinh Idn tnmg tam, 
chu ydu va quan trpng nhat so vdi tat ca 08 
che dinh Idn khac va ddng thdi la "spi ehi 
dd" xuyen suot toan bd eae quy pham eua 
Phan ehung va Phan ridng BLHS. 

1.5. Mat khac, ciing can luu y rang, thuc 
tien tu phap hinh sir ndi ridng va thuc tien 
phap ly ndi ehung d Viet Nam, ciing nhu 
vide nghien eiiu chd dinh TNHS va nhirng 
van dd ly luan ve trach nhidm phap ly cho 

thay, vd mat chinh tri - xa hdi va phap ly, cac 
soan thao va cac kien giai khoa hgc se gdp 
phan thuc day nhan thiic khoa hgc thdng 
nhat ddi vdi qim trinh (lau hay eham) cua 
edng cupc xay dung Nha nude phap quydn. 

2. Pham vi nghidn cihi ve trach nhi^m 
hinh su 

Do tinh chat phiic tap, da dang va pham 
vi rpng Idn ciia nhiing van dd ly luan ve 
TNHS; mat khac, vi BLHS nam 2015 cua 
Viet Nam lan dau tidn da ghi nhan ridng biet 
hong mot Chuong XI ve TNHS cua phap 
nhan thuong mai nen trong pham vi nghidn 
eiiu eua bai vidt nay, ngoai 06 nhdm van de 
neu tien, tac gia chua dd cap ve 04 nhdm 
van dd khac trong ly luan vd NTHS nhu: Co 
sd (1) va nhung didu kidn (2) ciia 'nsTHS, 
TNHS eiia phap nhan thuang mai (3) va 
dinh hudng tidp tuc hoan thien cac quy 
pham vd TNHS trong PLHS Viet Nam 
tuong lai (4). 

§2. Khai nifm va noi ham ciia trach 
nhiem hinh su 

1. Khai niem trSch nhidm hinh sir 
Tir trudc den nay trong khoa hoc luat 

hinh su khi nghien ciiu nhiing van de ly 
luan ve TNHS, van dd co ban va dau tien 
can dugc giai quydt la phai dua ra dugc 
dinh nghia khoa hgc ciia khai niem 
TNHS. Nghien ciiu cac sach bao phap ly 
hinh su cho thay, xung quanh van de khai 
niem TNHS la gi thi giira cac nha khoa 
hpc, luat gia hinh su hoc van eon nhieu y 
kien khac nhau: 

1.1. Trong khoa hpc luat hmh sir ciia Lidn 
Xd hirdc day va Lien bang Nga hien nay cd 
cac quan diem chinh ve TNHS nhu sau: 

(1) Trach nhiem hmh sir la 01 giai doan 
nhat dinh eua vide thuc hien eae quydn va 
cac nghia vu bdi cac chu the cua quan he 
PLHS khi ma ngudi pham tpi bi cuong che 
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ddi vdi vide phai chiu nhiing su tude bd 
nhat dinh'. 

(2) Trach nhidm hinh su la nghTa vu ciia 
ngudi pham tgi: a) Phai chiu hinh phat va 
dugc thd hien trong viec tude bd cd tinh 
chat ea nhan hoac tinh chat tai san ddi vdi 
ngudi do vi tdi pham da thuc hien^; b) Phai 
chiu bien phap tac ddng vd mat phap ly 
hinh su bao gdm nhiing su tude bd, dau 
ddn, ma phap luat quy dinh ddi vdi ngudi 
dd^; e) Phai chiu cac ban che ve quyen Igi 
theo trinh tu da dugc phap luat quy dinh, 
ddng thdi hi kdt an va chiu hinh phat xuat 
phat tir trinh tu to tung; d) Phai ciuu cac 
bien phap cuong che Nha nude"*. 

(3) Trach nhi?m hinh su la su: a) Thuc 
hien ed tinh chat cuong che nhirng su tude 
bd nhat dinh dugc cac co quan dau tranh 
chdng tgi pham nhan danh Nha nude ap 
dung ddi vdi ngudi co loi trong viec thuc 
hien tdi pham^; b) Kdt an nhdn danh Nha 

1. Xem: Giao trinh luat hinh su Xo Viet. Phan ehung. 
Tap I (Sargorodxki M.D chu hien). Nxb, Truong Dai 
hpc T6ng hpp Leningrad, 1968, fr.222-223 (ti&ig Nga); 
Kovalev M.I. Luat hinh su X6 Viet. Tap cac bai giang, 
nhap mon luat hinh sir. Quyen 1. Xverdlov, 1971, tr.l21 
(ti6ng Nga); Brainhin la.M Trach nhi?m hinh su va ca so 
cua n6 trong luat hinh sy X6 Vik. Nxb. Sach phap ly. 
Maxccrva, 1963, tr.25 (tiSng Nga). 

2. Xem Laykina N.X. Nhau than ngucn pham tgi va 
tr^ch nhi?m hinh sy. Nxb. Tniong Dai hoc Tong hop 
Leningrad, 1968,trl31 (tifingNga). 

3. Xem: Karpusin M.P., Kuriiandxki V.L Trach 
nhi^m hinh sir va du thanh toi pham Nxb. S^ch phap ly. 
Maxccfva, 1974, tr.39 (tiSng Nga). 

4. Xem: Bargi-Sakhmatov. Trach nhiSm hinh sy va 
hinh phat. Nxb. Dai hpc Mmsk, 1976, tr, 17 (tilng Nga). 

5. Xem: Pharuksin M.X. Nhung vdn d^ ly luan ve 
trach nhiem phap ly - Tap chi Luat hpc, No 4, tr 31 (tieng 
Nga); Camosenkd I X., Pharuksin M X. Tr^ch nhiem 
phap ly theo phap lu|t X6 ViSt Nxb. Sach phap ly, 
Maxcova, 1971, lr,48, 54-55 (tigng Nga); Bratux X.L 
Nhirng vdn d6 ly luan dang con tranh cai ve trach nhiem 
phap 1̂  - Tap chi Nha nude va phap luat, No 4, tr.27-33 
(tieng Nga). 

nude ddi vdi ngudi cd loi vd tdi pham do 
ngudi do tiiuc hien^; e) Chiu dung mang 
tinh chat bat buoc cua ngudi co tpi nhung 
hau qua tieu cue cua tdi pham dudi hmh 
thirc kdt an (su khien trach eiia Nha nude) 
va sir cuong chd phai chiu nhiing hau qua 
dd bdi eae eo quan Nha nude cd tham 
quydn ddi vdi ke pham tgi^; d) Tac ddng cd 
tinh chat eudng che Nha nude do quy pham 
PLHS quy dinh va dupe ap dung ddi vdi 
ngudi pham tdi bang ban an kdt tdi da cd 
hieu lire phap luat eiia Tda an^; e) Phan ling 
cua Nha nude ddi vdi vide thuc hien tdi 
pham gan lien vdi vide tude bd mang tinh 
cuong che ddi vdi ngudi cd tpi cac quydn 
nhat dinh hoac su han che cac quyen ay va 
dugc thuc hien trong cac pham vi eua quan 
he PLHS^ 

(4) Trach nhidm hinh sir: a) La hau qua 
bat Igi do luat quy dinh ddi vdi ngudi 
pham tdi dugc tuyen bang ban an cua Tda 
an ddi vdi ngudi pham tpi, dugc the hidn 
chinh trong viec ket an hoac ket an cd kem 
theo hinh phat va an tich'**; b) Chi la trach 

6. Xem' Tkatrevxki lu.M Trach nhiem hinh sy va 
nhiing co so ciia no Chuomg 11. - Trong sach, Luat hinh 
sy X6 ViSt. Ph3n ehung. Nxb, Tnrcmg Dai hpc Tong hop 
Maxcova, 1981, tr.29 (tilng Nga), 

7. Xem' Xantalov. A.I Nhimg vdn de ly luan ve trSch 
nhiem hinh sy. Nxb. Tnrcmg Dai hpc Tong h^p 
Leningrad, 1982, tr.l8 (tifing Nga). 

8. Xem: Kladkov A.V. Trach nhiem hinh sir va 
nhung CO so ciia no. Chuong III trong sach: Lu?t hinh 
sy. Phan ehung, Nxb. Sach phdp ly. Maxcova, 1994, 
tr 53 (tiSng Nga). 

9. Xem: Kehna X.G Luat hinh su Lien bang Nga. 
Phdn Chung. Cac huong ddn vi phyong phap hpc tap. 
Maxcova, 1996, tr.l5 (tikg Nga); Kelina X.G. Trdch 
nhiSm hinh sy. Chuong 15. - Trong sach' Luit hinh sy 
Lien bang Nga. Phan ehung, Nxb. Luat gia Maxcova, 
2004, tr.351 (tilngNga). 

10. Xem: Tkatrevxki lu,M. Dao luat hinh sy Chuong 
IV tt-ong sach: Luat hinh sy. Phdn ehung. Nxb. Truong 
Dai hpc T6ng h<7p Maxcova, 1993, tr.77 (tieng Nga). 

^ ^ _ ^ Tap chi I 
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nhiem ciia ngudi vd tdi pham da thuc hidn, 
dugc the hidn trong sir tac ddng mang tinh 
eudng che tir phia Nha nude va phu hgp 
vdi luat hinh su"; c) La quan he phap luat 
xuat hidn giira Nha nude va ke pham tpi 
lien quan den cac quyen nhan than va eae 
quyen tai san ciia ngudi dd'^; d) La hau 
qua phap ly - xa hdi phiic tap cua viec 
pham tdi ma no bao gdm 04 yeu td: Thu 
nhat, no dua trdn cac quy pham PLHS va 
bat ngudn tir su kidn pham tpi nghia vu cua 
chu thd phai tra loi trudc Nha nude ma dai 
dien la cac co quan cd tham quyen vd hanh 
vi cua minh; thic hai, no thd hien trong ban 
an cua Tda an su danh gia cd tinh chat phu 
dinh (kdt an, coi la tdi pham) va su canh 
cao (the hien sir qud trach) ngudi da thuc 
hien hanh vi; thie ba, quyet dinh ddi vdi 
ngudi cd tdi, hinh phat hoac bien phap cd 
tinh chat hinh su khac va; thir tu, an tich 
nhu la hau qua phap ly cua vide kdt an 
eiing vdi su chap hanh hinh phat da dugc 
quyet ditih'̂  

1.2. Trong khoa hpc luat hinh sir Viet 
Nam, thdi diem trudc khi phap dien hoa 
lan thu ba vdi vide thdng qua BLHS nam 
2015 (ma trong do lan dau tien ghi nhan 
che dinh TNHS eiia phap nhan) con nhieu 
y kidn khac nhau vd TNHS, d day chi ndu 
04 quan didm chu ydu vd TNHS la: a) Hau 

11. Xem: Ignalov A N., Koxtareva T.A Luat hinh sy. 
PhSn ehung Tap bai giang, Bai 4, Trach nhi|m hinh sy va 
cau thanh toi pham. Nhom xuat ban INFRA.M-NORMA. 
Maxcova, 1996, tr.lO (tieng Nga), 

12. Xem: Kozatrenko I la Trach nhiem hinh su. 
Chuong 3 trong sach. Lu^t hinh su. Phdn ehung, Nhom 
xudt ban INFRA M-NORMA. Maxcova, 1998, tr71 
(tiSng Nga), 

13 Xem: Rarog A.l Trach nhi^m hinh sir va cau 
thanh tpi pham voi ty each la co so cua no Chuong 4 
trong sach: Luat hinh sy Lien bang Nga. Phan ehung. 
Nxb, Luat gia. Maxcova, 2001, tr70 (tieng Nga), 

qua phap ly eua vide pham tdi, the hidn d 
chd ngudi da gay ra tdi phai chiu trach 
nhiem vd hanh vi eiia minh trudc nha n-
udc'''; b) Mdt dang trach nhiem phap ly, la 
trach nhiem cua ngudi khi thuc hidn hanh 
vi nguy hidm cho xa hdi dugc quy dinh 
trong phap luat hinh su bang mdt hau qua 
bat Igi do Tda an ap dung tuy thugc vao 
tinh chat va muc do nguy hiem eiia hanh vi 
ma ngudi do da thuc hien"'^; c) Mdt dang 
cua trach nhidm phap ly bao gdm nghia vu 
phai chiu su tac ddng eua hoat ddng truy 
cuu TNHS, chiu bi kdt tdi, chiu bien phap 
cuong chd cua TNHS (hhih phat, bien phap 
tu phap) va chiu mang an tich'^; d) Hau 
qua phap ly eua viec thuc hidn tdi pham va 
dugc the hien bang vide ap dung ddi vdi 
ngudi pham tdi mot hoac nhieu bien phap 
cudng chd ciia Nha nude do luat hinh su 
quy dinh''. 

1.3. Khi phan tich khoa hpc hai khia 
canh (phuang dien) eua TNHS, chiing ta 
can phai hidu TNHS theo 02 nghia tich cue 
va tieu cue dudi day. 

(1) Ndu nhu hidu theo nghia tich cue thi 
TNHS dugc hieu la trach nhidm phai xii su 
hgp phap ciia mot ngudi trong vide y thirc 
dugc nghia vu cua minh la khdng dugc 
thuc hien hanh vi nguy hiem cho xa hdi hi 

14. Dao Tri Uc (Chii bien). Mo hinh ly luan ve Bp 
luat Hinh sy Viet Nam (Phan ehung), Nxb. Khoa hpc xa 
hpi. Ha Noi, 1993, tr.41. 

15 Do Ngoc Quang. Tim hieu trach nhi|m hinh su 
doi vol cac tpi pham ve tham nhung trong lu^t hinh sir 
Vi$t Nam, Nxb. Cong an nhan dan. Ha Npi, 1997, tr.l4. 

16. Xem: Nguyen Ngpc Hoa & Le Thi Son. Thuat 
ngy lu?it hinh sy trong sach: Tir dien giai thich thual ngii 
luat hpc (ciia Trudng Dai hpc Lu ît Ha Npi), Nxb. Cong 
an nhan dan. Ha Npi, 1999, tr 126. 

17. Le Van Cam. Nhimg van de ly l u ^ co ban ve 
trach ntiiem hmh sy. Chuyen khao thii hai yong sach-
Cac nghien ciru chuyen khao ve Phan ehung luat hinh sy. 
Nxb. Cong an nhan dan Ha Npi, 2000, y.l22. 
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luat hmh sir cam. Vd co ban, day la each 
hidu theo quan diem khdng truydn thdng, 
khdng cd tinh chat phd bidn va chinh vi 
vay, ciing khdng dugc thira nhan rdng rai 
trong cac nha hinh su hpc ndi ridng va cac 
nha luat hgc ndi ehung. 

(2) Nhung ndu nhu hieu theo nghia tieu 
c\rc thi TNHS la hau qua phap ly cua viec 
thuc hi?n hanh vi nguy hidm cho xa hdi ma 
luat hinh su quy dinh la tgi pham va hau 
qua phap ly ay dugc thd hien trong vide 
Tda an nhan danh Nha nude ket an ngudi 
da bi coi la cd Idi trong vide thuc hidn tdi 
pham dd, con ngudi bi ket an phai chiu sir 
tac dpng vd mat phap ly hinh su theo mdt 
trinh tu td tung ridng. Nguge lai vdi each 
hidu thii nhat da neu trdn, day chinh la each 
hidu theo quan diem truyen thdng, ed tinh 
chat phd bidn va do dd, dugc thira nhan 
rdng rai trong cac nha hinh su hpc ndi 
rieng va eae nha luat hpc ndi ehung. 

1.4. Tuy nhien, trong giai doan phat 
tridn duong dai cua xa hdi Viet Nam hien 
nay, sau khi BLHS nam 2015 nude ta da 
ghi nhan chd dinh TNHS eua phap nhan, 
thi theo quan didm cua chiing tdi cd the 
coi: Trach nhiem hinh su la hau qua phap 
ly cua viec thirc hien hanh vi tdi pham bdi 
ca nhan (mdt each doe lap) hoac bdi ca 
nhan (trong su lidn ddi vdi phap nhan) va 
dugc thd hidn bang viec ap dung mdt 
hoac nhidu bidn phap cudng ehd hinh sir 
do PLHS quy dinh ddi vdi ehii the cua 
TNHS - ca nhan (trong trudng hgp dau) 
hoac ca nhan va phap nhan (trong trudng 
hgp sau). 

2. N^i ham ciia trach nhiem hinh su 
Tit vide nghien ciiu cac quan diem khac 

nhau tren day vd khai niem TNHS, fren co 
sd phan tich khoa hpc khai niem TNHS 
theo 02 nghia (tich cue va tieu cue), ddng 

thdi can cii vao cac quy pham PLHS thuc 
dinh cua Viet Nam lien quan ddn vide giai 
quydt vin dd TNHS hien nay va thuc tidn 
ap dung cac quy pham ay, eo thd khang 
dinh ndi ham eiia TNHS thdng qua cac dac 
diem CO ban dudi day. 

2.1. La hau qua phap ly cua viec thuc 
hidn tdi pham, TNHS ehi phat sinh khi ed 
su viec pham tdi. Ndi ham cua dac didm 
nay la: 1) Trong thirc te khach quan ndu 
nhu khdng cd vide thuc hien tdi pham -
hanh vi nguy hiem cho xa hoi bi luat hinh 
su cam, thi cung khdng xuat hien van de 
TNHS va do do; 2) TNHS chinh la dang 
trach nhidm phap ly nghiem khac nhat so 
vdi bat ky dang trach nhidm phap ly nao 
khac vi eae dang trach nhidm phap ly 
khac khdng dua den hau qua bat Igi va 
nghidm trpng ddi vdi chii the cua hanh vi 
vi pham ddn miic nhu TNHS - han che 
hoac tude bd quydn va tu do hay tham chi 
tude bd ca tinh mang ciia con ngudi (ndu 
bi ap dung hinh phat tir hinh) hoac dinh 
ehi vTnh vidn hoat ddng cua phap nhan. 

2.2. Trach nhidm hinh sir ludn ludn d-
upe thuc hidn trong pham vi ciia quan he 
PLHS giira hai ben vdi tinh chit la cac 
ehu thd ed cac quyen va nghia vu nhat 
dinh - mdt ben la Nha nude, con ben kia 
la eae chii thd ciia TNHS (ca nhan pham 
tdi va phap nhan cd lien ddi). Ndi ham 
cua dac didm nay la: 1) Nha nude (ma dai 
didn la ea quan tu phap hinh su cd tham 
quydn xir ly ngudi pham tdi, nhung phai 
cd nghia vu chi dugc xir ly dua trdn cac 
can cii va trong cac gidi han do phap luat 
quy dinh; 2) Con cac chu thd cua TNHS 
thi cd nghia vu phai chiu sir tude bd hoac 
han chd quydn, tu do va Igi ich nhit dinh, 
nhung ddng thdi cung ed quyen ydu cau 
sir tuan thii tir phia Nha nude tat ea cac 
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quydn va Igi ich eua eon ngudi va eua 
cdng dan, ciing nhu cua phap nhan ma 
phap luat da quy dinh. 

2.3. Trach nhiem hinh su dugc xac dinh 
bang mdt trinh tu dae bidt bdi co quan tu 
phap hinh su ed tham quyen ma trinh tu dd 
phai do phap luat TTHS quy dinh. Ndi ham 
eua dac diem nay la: 1) Khdng phai bat ky 
CO quan Nha nude nao cung dugc phep quy 
TNHS cho cdng dan va phap nhan, ma chi 
cd CO quan tu phap hinh sir cd tham quyen 
(Co quan dieu tra, Vien kiem sat va Tda an) 
mdi cd tham quyen nay; 2) Tuy nhien, tham 
quyen tren khdng phai la sir tiiy tien ma 
phai theo mdt trinh tu dac biet do phap luat 
to tung hinh su quy dinh - giai doan td tung 
hinh su eu the tuong ling vdi co quan nao, 
thi CO quan ay mdi ed the cd tham quydn 
khang dinh TNHS eua edng dan bi coi la ed 
loi trong vide thuc hien tpi pham va TNHS 
cua phap nhan cd Hdn ddi. 

2.4. Trach nhidm hinh sir chi dugc thuc 
hien trong pham vi ban an kdt tpi ciia Tda 
an da cd hidu lire phap luat bang vide ap 
dung ddi vdi ngudi pham tdi mdt hoac 
nhidu bidn phap cudng chd cua Nha nude 
do luat hinh su quy dinh. Ndi ham cua dac 
diem nay la: 

(1) Cac van ban cua cac co quan bao ve 
phap luat (Co quan didu tra va Vidn kidm 
sat) trong qua trinh truy ciru TNHS eae chu 
thd ed lidn quan (nhu quyet dinh khdi td vu 
an hinh su, quydt dinh khdi td bi can, ket 
luan dieu tra, quydt dinh tam giam, cao 
trang,...) hoac ban an ket tdi ciia Tda an 
chua ed hidu luc phap luat ma bi khang cao 
hoac khang nghi dugc ban hanh trudc khi 
mot chii the chinh thiic bi coi la cd tdi thi dd 
chi la eae van ban ap dung cac bidn phap 
eudng che ve mat td tung hinh sir nham 
dam bao cho vide thuc hien TNHS sau nay, 

ehii chua phai la cac van ban ma trong do 
TNHS dugc thuc hien; 

(2) Vi can cir vao nguyen tac hidn dinh 
vd suy doan vd tgi da dugc ghi nhan trong 
Hien phap nam 2013 (Didu 32) va Bp luat 
Td tung hinh sir nam 2015 (Didu 13) eua 
nude ta, thi TNHS chi dugc chinh thiie thuc 
hidn khi ban an kdt tdi eiia Tda an da cd 
hidu lire phap luat va; 

(3) Trach nhidm hinh su dugc thuc hidn 
bang vide ap dung ddi vdi chu thd cua no 
(TNHS) 01 hoac nhidu bidn phap cuong 
chd hinh su tuang ling ciia Nha nude do 
BLHS quy dinh - cd the la hinh phat hoac 
(va) bidn phap tu phap hmh su. 

2.5. Va eudi cung, TNHS mang tinh 
chat ca nhan (dT nhien theo PLHS hidn 
hanh cua Viet Nam trong mdt sd trudng 
hgp thi ddi vdi 33 eau thanh tdi pham 
dupe ghi nhan tai Didu 76 BLHS nam 
2015, phap nhan ciing phai lien ddi chiu 
TNHS cimg vdi ca nhan). Ndi ham ciia 
dae diem nay la: Trong giai doan hidn nay 
d nude ta can cir vao sir phat tridn eua cac 
quan he xa hpi mdi phat trien va can eii 
vao cac didu kidn eu the tuong ling (vd 
kinh te - xa hpi, chinh tri - phap ly, van 
hoa - Heh su,...), nha iam luat Viet Nam 
ngoai viec quy dinh ddi vdi rieng ban than 
ngudi pham tpi (nhu trong 02 BLHS nam 
1985 va nam 1999 trudc day), lan dau tien 
da quy dinh TNHS ddi vdi ca phap nhan 
ndu cd sir lien ddi vd mat khach quan 
trong vide de cho ngudi dai dien hoae/va 
ngudi dugc uy quydn thuc hien tdi pham 
vdi day du eae didu kidn dugc ghi nhan tai 
Didu 75 BLHS nam 2015. 

§3. Cac d^ng cua trach nhiem hinh sy 
1. Khai nifm dang cua trach nhidm 

hinh su (ndi ehung) 
Dang cua TNHS ddi vdi ea nhan la 
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vin dd da dugc chiing tdi dat ra trong 
khoa hpc luat hinh su Viet Nam td thap 
nidn diu tien ciia the ky XXI, nhung cho 
ddn nay van chua cd cdng trinh nghidn 
cim chuydn khao nao dd cap ddn. Tuy 
nhien, nghidn ciiu cac quy dinh ciia 
PLHS Viet Nam hien hanh (ma cu thd la 
BLHS nam 2015), cd thd dua ra dinh 
nghTa khoa hpc ciia khai niem nay nhu 
sau: Dang eiia TNHS la bidn phap cuong 
che cua Nha nude dugc quy dinh trong 
PLHS dd thuc hien TNHS va chi dugc ap 
dung ddi vdi ngudi bi coi la cd Idi trong 
vide pham tdi, ciing nhu ddi vdi phap 
nhan bi coi la cd sir lien ddi trach nhiem 
vi da de cho ngudi dai didn hoae/va 
ngudi dugc uy quydn cua minh thuc hidn 
tdi pham (vdi day dii nhiing didu kien do 
PLHS quy dinh). 

Ddi khi dang ciia TNHS eon dupe gpi 
bang nhieu thuat ngii khac, nhung cung 
ed ciing ban chat phap ly gidng nhau 
nhu: "Bien phap xir ly mang tinh chat 
phap ly hinh su", "bidn phap cudng che 
vd hinh su", "bidn phap xu ly vd hinh sir" 
hoac "bidn phap tac ddng vd mat phap ly 
hinh su". Nhu vay, vide phan tich ndi 
ham cua khai niem da ndu ve dang eua 
TNHS cd thd khSng dinh la trong giai 
doan duong dai dang ciia TNHS cd 03 
dau hieu dae tnmg ea ban sau: 1) La bidn 
phap cudng che eua Nha nude dugc quy 
dinh trong luat hinh su; 2) Dd thirc hien 
TNHS; 3) Chi dugc ap dung ddi vdi 
ngudi bi coi la ed loi trong vide thuc hidn 
tdi pham, ciing nhu ddi vdi phap nhan bi 
coi la cd su lidn ddi trach nhidm vi da de 
cho ngudi dai didn hoae/va ngudi dugc 
uy quydn ciia minh thuc hidn tgi pham 
(vdi day du nhung didu kidn do PLHS 
quy dinh). 

2. Hf thdng cac dang cua trach nhifm 
hinh su* 

Day la vin dd ma tir trudc ddn nay vEn 
chua dugc soan thao vd mat ly luan trong 
khoa hpc luat hinh sir Viet Nam. Tuy 
nhien, nghidn ciiu cac quy dinh cua 
PLHS hien hanh cd the dua ra khai niem: 
He thdng cac dang eua TNHS la tdng hop 
(toan bg) cac bien phap cudng che hinh 
sir dugc ghi nhan bang cac quy pham 
PLHS ciia mdt qudc gia de thuc hien 
TNHS va do CO quan tu phap hinh su cd 
tham quydn nhan danh Nha nude ap dung 
ddi vdi ea nhan ed Idi trong viec thuc 
hidn tdi pham, ciing nhu ddi vdi phap 
nhan cd sir lidn ddi trach nhiem ve mat 
khach quan vi da dd cho ngudi dai dien 
hoae/va ngudi dugc iiy quyen eiia minh 
thuc hidn tdi pham vdi nhung didu kien 
do PLHS quy dinh. Nhu vay, phan tich 
cac quy dinh ciia PLHS Viet Nam hien 
hanh cho thay, trong BLHS nam 2015, 
nha iam luat ghi nhan he thdng cac dang 
TNHS - cac bien phap cuong chd ve hinh 
su sau day: 

2.1. Cac bien phap cuong chd hinh sir 
nghiem khac nhat - cac hinh phat chinh va 
hinh phat bd sung ddi vdi ca nhan (cac 
khoan 1, 2 Didu 32), cung nhu ddi vdi 
phap nhan (cac khoan 1,2 Didu 33). 

2.2. Cac bien phap cudng chd hinh su 
khac (it nghiem khac hon hinh phat) bao 
gdm: 1) Cac bidn phap tu phap (Didu 46); 
2) Midn hinh phat (Didu 59) va; 3) Cac 
bidn phap tu phap giam sat, giao due 
trong trudng hgp dugc midn TNHS (cac 
didu 93,95) va bidn phap tu phap giao 
due tai trudng giao dudng (Didu 96) dugc 
ap dung ddi vdi ngudi chua thanh nidn 
pham tdi. 

(Con nica) 
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