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Tom tat: 
Che dinh hop dong la mot trong nhiing che dinh tnmg tap cua Eg 
luat ban su nam 2015 (BLDS) va Luat Thuang mai nam 2005 
(LTM). Tren thuc te, van con ton tai nhung diem khong thong nhat 
lien quan den cac quy dinh ve giao ket, thirc hien, xii ly vi pham ve 
hgp ding, gay anh huong den qua trinh giao ket, thî c hien hgp dong 
va giai quyet tranh chap phat sinh. Bai viet phan tich mgt so diem 
khong thong nhat co ban ve hgp dong giiia hai van ban nay va dua 
ra mot so kien nghi hoan thi^n. 

Abstract: 
The provisions on contracting is the recognized one of the common 
provisions under both the Civil Code of 2015 (Civil Code) and the 
Lav/ on Commerce of 2005. In fact, there are still inconsistencies 
related to the regulations on the contract signing, contract 
performance, handling of contract violations, which affect the 
process of signing, contract performance and handling of contract 
disputes. This paper analysis of a number of inconsistencies in the 
provisions on contracting between these two legal documents and 
provides recommendations for improvements. 

OViet Nam, BLDS Id van bdn ludt co 
pham vi dieu ehinh rgng nhat trong 
he thong ede van bdn phdp luat tu. 

Van de nay da duge ghi nhan tai Dieu 1 
BLDS nhu sau: "Bp ludt ndy quy dinh dia vi 
phdp ly, chudn muc phdp ly vi cdch ung xie 
ciia cd nhdn, phdp nhdn; quyin, nghia vu vi 
nhdn thdn vd tdi sdn cua cd nhdn, phdp nhdn 
trong cdc quan he duac hinh thdnh tren ca 
s& binh ddng, tudoy chi. dpc lap ve tdi sdn 
vd tu chiu trdch nhiim (sau day gpi chung 

1 XemDik 1 BLDS nam 2015. 
2 Xem khoan 3 DiSu 4 LTM nam 2005. 
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Id quan hi ddn su)"\ Quy dinh nay cho thiy, 
BLDS CO the dupe dp dyng d i diiu ehinh 
mpi quan he phap luat dan su theo nghia 
rpng, bao gom ed quan he trong linh vyc 
thuong mai. Ngay trong mgt s i quy dinh eiia 
LTM Cling the hien pham vi diiu chinh cua 
BLDS di i vdi cdc hoat dpng thuang mai 
nhu: Hoat dpng thuang mai khong dugc quy 
dinh ti-ong LTM va trong cac ludt khac thi dp 
dung quy dinh ciia BLDS^; Trong trudng 
hgp thuang nhdn cir ngudi eua mmh d i Idm 
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dai dien cho minh thi ap dyng quy dinh cua 
BLDS ;̂ Ngudi khdng c6 nang lue hanh vi 
dan sy, ngudi mit nang lyc hdnh vi dan su, 
ngudi hi ban chi nang lyc hdnh vi dan sy 
theo quy dinh cua BLDS hoac ngudi tai thdi 
diim diu gia khdng nhan thiic, lam chu duge 
hdnh vi cua minh''. 

Theo quy dinh, mac du khdng phdi bat 
cii quan he thuang mai nao deu chiu sy dieu 
chinh trye tiep cua BLDS, nhung viec ap 
dung eac quy dinh ciia phap LTM ciing phai 
CO sy phu hgp vdi ede quy dinh raang tinh 
nguygn tie trong BLDS, bdi vi "Bg luat nay 
Id luat ehung diSu chinh cae quan he ddn 
su"^ Vdn de nay dugc the hien cy the trong 
quy dinh ve nguyen tae dp dyng tap quan 
trong boat dgng thuang mai: "Tru&ng hap 
phdp lugt khdng cd quy dfnh, cdc bin khdng 
CO thod thudn vd khong cd thdi quen da duac 
thiet lap giica cdc bin thi dp dung tap qudn 
thucmg mgi nhung khdng duac trdi vdi 
nhirng nguyin tdc quy dinh trong Lugt ndy 
vd trong BLDS'\ Trong BLDS, doi hoi nay 
ciing dugc ghi nhan ey the nhu sau: "Lugt 
khde cd liin quan diiu chinh quan he dan su 
trong cdc linh vice cu the khdng dugc trdi v&i 
cdc nguyen tac ca bdn cua phdp lugt ddn su 
quy dinh tgi Diiu 3 cua Bp lugt nay"''. Ngodi 
ra, BLDS con ghi nhdn quy dinh the hign sy 
vo hieu hoa doi vdi cac quy dinh trong lu^t 
khde nhung khong dap iing dugc yeu edu 
ndy. Cy the: "Tru&ng hap lugt khde cd lien 
quan khdng quy dinh hogc cd quy dinh 
nhicng vi phgm khodn 2 Bieu ndy thi quy 
dinh cua Bp lugt ndy duac dp dung"^. 

Nhiing quy dinh dugc trich dan d tren 
eho thdy yeu cdu bao dam su phu hgp cua 
eac quy dinh trong luat chuyen nganh vdi 

quy dinh mang tinh nguyen tde trong BLDS. 
Su phu hop nay dugc biiu hien thong qua sy 
thong nhat giiia quy dinh ciia ludt ehuyen 
nganh va quy dinh eua BLDS. Tuy nhien, 
nhiiu quy dinh trong LTM noi rieng, phdp 
luat thuang mai noi chung hien nay vdn chua 
cd su thong nhat vdi quy dinh trong BLDS, 
dac biet la cac quy dinh lien quan den hgp 
ddng. Chinh sy khong thong nhdt nay la mgt 
trong eae yeu to gay ra kho khan eho qua 
trinh dp dyng phdp ludt vdo viee gidi quyet 
cdc ti:anh chap lien quan tren thuc te. 

1. Su- khdng thing nhit vi ph^m vi 
dieu chinh cua LTM vol cac nguyen tac ca 
ban trong BLDS 

Dieu 3 BLDS quy dinh cdc nguyen tac 
ca bdn cua phdp luat ddn. Tdt cd cac nguyen 
tic nay deu dugc dp dung doi vdi cdc ITnh 
vyc chuyen nganh, trong do bao gom ed ITnh 
vyc phap ludt thuang mai. Cdc ludt chuyen 
nganh khong dugc dua ra cdc quy dinh trdi 
vdi cdc nguyen tac ca ban nay. Trong cac 
nguyen tic ca bdn nay, nguyen tae binh daiig 
va nguyen tdc thien ehi Id nhiing nguyen tdc 
bdo dam sy dung hoa lgi ich giiia cac ben 
tham gia quan he, dac biet Id quan he hgp 
ding. Nguyen tdc binh ddng doi hoi khi 
tiiam gia quan he hgp ding, du co hay khong 
CO muc dich sinh lgi thi cac ben vdn phai 
binh ding vi quyen va nghia vu, ngay cd 
quyin dugc lya chgn luat de dp dung vdi 
quan he raa minh tham gia. Theo nguyen tac 
thien chi, khi tham gia quan he hgp dong, 
moi ben chu thi diu phai bdo dam su hdi hoa 
lgi ich cua minh vd dii tdc. Tiic la khong chi 
hudng din lgi ich eiia minh md bo qua Igi 
ieh ciia dii tde ma phdi luon luon giup dd doi 
tdc thyc hien tit nghTa vu vdi minh. 

3 Xem khoan 2 Dieu 141 LTM nam 2005. 
4 Xem khoan 1 Diiu 198 LTM nam 2005. 
5 Xem khoan 1 Dilu 4 BLDS nam 2015. 
6 Xem DiSu 13 LTM nam 2005. 
7 Xera khoan 2 Diau 4 BLDS nam 2015. 
8 Xem khoan 3 DiSu 4 BLDS nam 2015, 
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Tuy nhien, khi xac dinh phara vi dp 
dung, khoan 3 Diiu 1 LTM quy dinh: "Hogt 
dong khdng nhdm muc dich sinh lpi cua mpt 
ben trong giao dich v&i thuang nhdn thyec 
hiin trin lanh thd nu&c Cpng hod xd hpi chu 
nghia Viet Nam trong tru&ng hpp ben thuc 
hiin hogt dpng khdng nham mgc dich sinh 
lgi do chpn dp dung Ludt ndy". Quy dinh nay 
da khong phu hgp vdi nguyen tac binh dang 
dugc ghi nhan tai khoan 1 Diiu 3 BLDS. 
Han niia, trong quan he hgp dong, cdc chii 
the thara gia thudng hudng tdi viec tira kiem 
Ipi ich toi da cho minh md trong nhieu trudng 
hgp bo qua lgi ich cua doi tac. Vi dy, de thu 
dupe cac khoan tien phat vi pham hgp dong, 
ben cd quyen co the tir ehoi giup dd ben co 
nghia vu de hp hodn thanh nghTa vu diing ban 
mac du co kha ndng. Do do, viec lya chpn dp 
dyng luat nao de dieu chinh quan he hgp 
ddng md hg tham gia thudng phu thugc vdo 
lgi ich ma hg dat dugc trong hgp ddng do ldn 
hay nho khi dp dyng cac ludt md hg eo the 
lua chgn. Tiic la ban thdn ngudi dugc lya 
chpn ludt dp dung se luon lay lgi ich ciia 
minh lam ca sd de xdc dinh luat raa rainh 
muon dp dyng vd cd the se khong quan tam 
den lgi ich eiia doi tac. Mac du LTM da trao 
eho hp quyen lya chpn ludt, song viec thue 
hien quyen ndy cd the dan den sy khong thien 
chi ciia ben chpn luat. Dac biet, thdi diem lua 
chpn luat dp dyng lai co the hoan todn la thdi 
diem xay ra tranh chap. 

Vi du, A Id chil the tham gia hgp dong 
khong nham myc dich sinh lgi vdi thuang 
nhdn B. Trong hgp dong cd thoa thudn ben 
ndo vi pham se bi phat 50% gid tri hgp ddng, 
dong thdi trong hgp dong cae ben khong 
thod thuan cu the ve luat dp dyng doi vdi 
quan he eiia minh. Tuy nhien, co the nhdn 
thay ragt dieu chac chan rang neu A vi pham 
thi A se lya ehgn LTM de dp dung vdi hgp 
dong do de dugc dp dung miic phat toi da 
khong qua 8% gia tri cua phan vi pham dugc 
quy dinh tai Diiu 301 LTM nam 2005. Niu 
B vi pham, A se khong lya chpn dp dyng 

LTM ma dp dung quy dinh ciia BLDS nam 
2015 vdi raiic phat ma ede ben thoa thudn, 
bdi BLDS nam 2015 khdng co quy dinh gidi 
hsin muc phat vi pham dugc phep thoa thuan 
Id bao nhigu. 

Nhu vay, viee ehi cho phep mgt ben 
lua chpn luat dp dung ma khong xac dinh cu 
the thdi diim dugc chpn ludt khien cho bgn 
cdn lai (cu thi la thuang nhan) ludn hi dgng 
trong quan he hgp ding. Chinh vi vay, quy 
dinh eiia khodn 3 Diiu 1 LTM thg hien sy 
khong phu hgp vdi nguyen tdc bmh dang vd 
nguyen tac thien chi dugc ghi nhan tai Diiu 
3 BLDS. De khac phyc sy khong thing nhit 
nay, can sira ddi quy dinh tai khoan 3 Diiu 1 
LTM theo hudng sau: i) Can xdc dinh thdi 
diem md ben tham gia quan he khdng nham 
muc dich sinh lgi dugc lua chpn ludt dp dyng 
Id thdi digm giao ket hgp dong. Dieu nay bao 
ddra cho thuang nhan giao ket hgp ddng co 
thg chu dpng trong viec dua ra cdc thod thudn 
lien quan den quyen va lgi ich hgp phap cua 
minh; ii) Cdn xdc dinh viec lya chgn LTM 
hoae BLDS de dp dung vdi quan he hgp dong 
Id quyen eua eac ben va phdi do cac bgn thod 
thudn tai thdi diem giao kgt hgp dong. 
2. SIT kh5ng thong nhit v l quy dinh lien 
quan den vi^c giao ket va thvc hien hgp 
dong 

2.1. Quy dinh lien quan din giao kit 
hop dong 

Ve ttf each chu thi trong giao kit va 
thtfc hien hgp dong 

a) Trudc ddy, BLDS nam 2005 ghi 
nhan nhieu ehii thg co tu each doe lap khi 
tham gia vdo quan he phdp luat ddn sy, bao 
g im ca nhan, phdp nhan, hg gia dinh, t i hpp 
tdc, nba nudc vd cdc td chiic khac khong co 
tu cdch phdp nhdn. Ciing theo quy dinh cua 
BLDS nam 2005, cd nhan tham gia quan he 
phdp luat ddn sy tryc tiep ho$c thong qua ea 
che dai dien. Cdc to chuc dii co hay khong 
CO tu each phdp rihan thi diu tham gia quan 
he thong qua ngudi dai dien theo phap luat 
vd dai dien theo uy quyen. BLDS hien hanh 
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da khong thua nhan hd gia dmh, to hgp tac 
la chu the cua quan he phap ludt dan sy', 
dong thdi Cling khong ghi nhdn ca che dai 
dign theo phdp luat eua cdc to chiic ndy, md 
chi ghi nhan ca che dai dien theo phdp luat 
cua cd nhdn, phap nhdn'°. Theo do, khi tham 
gia vdo quan he phdp luat dan su ndi chung, 
quan he hpp dong noi rieng, cac thdnh vien 
ciia cac td chiic khong c6 tu each phdp nhan 
la chil thg tham gia xdc lap, thyc hien hgp 
dong hoac uy quyen cho ngudi dai dien tham 
gia xde lap, thyc hien hgp ding". 

Tuy nhien, theo Ludt Doanh nghiep 
nam 2014, chu doanh nghigp tu nhan Id 
ngudi dai dien theo phdp ludt eua doanh 
nghigp tu nhdn'̂ . Ding thdi, khoan 1 Diiu 
13 cua Ludt ndy quy dinh: "Ngu&i dgi diin 
theo phdp ludt cua doanh nghiep Id cd nhdn 
dgi diin cho doanh nghiep thuc hiin cdc 
quyin vd nghia vuphdt sinh tic giao dich cua 
doanh nghiep, dgi di^n cho doanh nghiep v&i 
tu cdch nguyin dan, bi dan, ngu&i cd quyin 
lgi, nghia vu liin quan trudc Trpng tdi, Tda 
dn vd cdc quyen vd nghia vu khac theo quy 
dinh cua phdp lugt". Ngoai ra, Luat ndy cung 
ghi nhan "Chu doanh nghiep tu nhdn cd todn 
quyin quyit dinh ddi v&i tdt cd hogt dpng 
kinh doanh cua doanh nghiip"^^. Nhung quy 
dinh ndy co thg ddn den cdch hiiu ring viec 
tham gia giao kgt vd thyc hien hgp ddng cua 
doanh nghiep tu nhan van eo thi thong qua 
ca che dai dien theo phdp ludt. Nhung quy 
dinh ndy eho thdy, khi tham gia quan he hgp 
dong, viec xdc dinh ea che dai dien theo phap 
luat eho cac td chirc khong c6 tu cdch phap 
nhdn giiia BLDS va phap LTM eon eo sy 

khong thing nhit. Theo quy dinh cua BLDS 
thi chu doanh righiep tu nhan phai tham gia 
quan he hgp ding vdi tu cdch cd nhdn ciia 
cMnh ban thdn mmh; theo quy dinh ciia LTM 
thi chii doanh nghiep tu rihdn lai tham gia 
quan he hop ding vdi tu cdch cua ngudi dai 
dien theo phap luat eua doanh nghiep tu 
nhan. Vay chu doanh nghiep tu nhan hay 
doanh nghiep tu nhan Id chu thi giao kit hgp 
dong? Sy mdu thudn giiia hai van ban lu^t 
nay tao ra khd khan trong viec xdc dinh tu 
each chu thg ciia hgp dong vdi bgn giao kit 
Id doanh nghiep tu nhdn. 

b) Vg tu each giao ket hgp dong eiia chi 
nhanh vd van phong dai dien cua phdp nhan 

Khodn 1 Diiu 84 BLDS quy dinh: 
"Chi nhdnh, van phong dai dien la dan vi 
phu thugc cua phap nhan, khong phdi Id 
phdp nhan". Ddng thdi, khodn 3 Diiu 84 
BLDS quy dinh: "Van phong dai dien co 
nhigm vy dai dien trong pham vi do phap 
nhdn giao, bao ve lgi ich cua phdp nhdn". 
Nhiing quy dinh ndy cho thay, van phong dai 
dien, chi nhdnh khong co tu cdch phdp nhdn, 
do dd khong dpc lap trong giao kgt, thuc 
hien hgp dong'''. Hay noi cdeh khac, khong 
phai la chii the giao kgt hgp dong. 

Tuy nhign, theo quy dinh tai khodn 6 
Diiu 3 LTM, "Van phong dai dien cua 
thuang nhdn nudc ngoai tai Viet Nam la dan 
vi phu thugc cua thuang nhdn nude ngodi, 
dugc tiianh lap theo quy dinh ciia phdp ludt 
Viet Nam di tim hiiu thi trudng vd thyc hien 
mgt s6 hoat dpng xue tien thuang mai md 
phdp ludt Viet Nara cho phep". Dong thdi, 
khodn 7 Diiu 3 LTM nam 2005 quy dinh: 
"Chi nhdnh ciia thuang nhan nudc ngoai tai 

9 Nguyln Van Cir & Tran Thi Hue (ding chii biSn), Binh luan khoa hoc BLDS nam 2015 ciia nuoc Cong hoa 
xa hoi chu nghia Viet Nam, Nxb Cong an nhan dan. Ha Npi nam 2017, tr. 196. 

10 Xem them Digu 136 va 137 BLDS nam 2015. 
11 Xem them khoanlDilul01BLDSnam20]5. 
12 Xem khoan 4 DiSu 185 Luat Doanh nghiep nam 2014. 
13 Xem khoan 1 DiSu 185 Luat Doanh nghiep nam 2014. 
14 Nguyln Minh Tuin (chu bien), Binh luan khoa hpc Bp luat Dan su cua nuoc Cpng hoa xa hpi chu ngbia 

Vi?t Nam, Nxb. Tu phip, Ha Npi nam 2016, tr. 151. 
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Viet Nam la don vi phu thupc ciia thuang 
nhan nudc ngodi, dugc thdnh lap va hoat 
ddng thuang raai tai Viet Nam theo quy dinh 
cua phdp luat Viet Nam hoae dieu udc quic 
te ma Cgng hoa xa hgi chu nghTa Viet Nam 
la ihanh vign". Theo nhirng quy dinh nay, vin 
CO sy tuang dong giiia LTM vd BLDS lien 
quan den viec xac dinh tu cdch ciia chi nhdnh 
va van phong dai dien ciia phap nhan. Song, 
cdc quy dinh ve quyen eua Van phong dai 
dien va Chi nhdnh cua thuang nhdn nudc 
ngoai hoat dpng tai Viet Nam lai cho thay tu 
each doe lap cua Van phong dai dien va Chi 
nhdnh khi cd thg ky cac hgp ddng thue try sd, 
thue, mua eac phuong tien, vat dung can thiet 
phue vy boat ddng, cdc hgp dong khae'^. 

Vi hinh thiic giao ket hop dong 
v i ca ban, ca BLDS vd LTM dgu ghi 

nhan cdc hinh thitc giao ket hgp dong dg cdc 
ben ed thi lya ehgn nhu van ban, ldi noi, 
hanh vi cu the. D6ng thdi, theo ca hai van 
bdn luat nay thi hinh thiie cua hgp dong 
khdng phai la yeu cau bat bupc doi vdi mpi 
hgp dong dugc xae lap tren thuc tg. Tuy 
nhign, lign quan dgn cac trudng hgp bat huge 
hgp ddng phdi dupe giao kgt dudi hinh thiic 
nhdt dinh, hai van bdn ndy lai khong co su 
thong nhat. Cu the: 

Khoan 2 Diiu 117 BLDS quy dinh: 
"Hinh thuc cua giao dich ddn su Id diiu kiin 
cd hiiu luc cua giao dich ddn su trong 
tru&ng hgp ludt cd quy dinh". Theo quy dinh 
ndy chi co van ban ludt mdi co the quy dinh 
mgt hinh thiic bat huge doi vdi hgp dong, cdc 
van bdn dudi luat khong phdi Id can cii xdc 
dinh dieu kien vg hinh thirc ciia hgp dong. 

LTM quy dinh bat huge v i hinh thue 
cua hgp d ing dugc thg hien trong tirng 
trudng hgp cy thg nhung dgu thong nhat ghi 
nhan hinh thiic bdt bugc ciia hgp dong c6 tiie 
do phdp luat quy dinh. Khodn 2 Digu 24 quy 
dinh: "Bdi v&i cdc logi hgp ddng mua bdn 
hdng hod md phdp lugt quy dinh phdi dugc 

15 Xem D i k 17 va DiSu 19 LTM nam 2005. 

16 Xem Di£u 149 LTM nam 2005. 

17 Xem DiSu 239 va 240 LTM nam 2005. 

98 

lap thdnh vdn bdn thi phdi tudn theo c^^J^'^^ 
dinh do"; Khoan 2 Diiu 74 quy djnh: "Ddi 
v&i cdc logi hgp dong dich vu md phdp lugt 
quy dinh phdi duac lap thdnh van bdn thi 
phdi tudn theo cdc quy dinh do". Theo cdc 
quy dinh nay, khong chi van ban ludt md cd 
cdc van bdn dudi luat eiing co tbi quy dinh 
ve hmh thiie bi t bupc eua hop dong ma cdc 
ben phdi tuan thii. 

Nhu vdy, sy khong thong nhat giiia 
BLDS vd LTM khi xdc dinh loai van bdn co 
gid tii ap dung khi giai quyit van de ve hinh 
thiic eiia hgp ddng nhu de cap d tren day co 
the ddn den nhung kho khan trong viec dp 
dyng trgn thyc tg. Nen ehinh sua quy dinh 
cua LTM theo hudng luge bo cae quy dinh 
tai khoan 2 Dieu 24 vd khoan 2 Dieu 74 vi 
sy khdng can thiet eiia ede quy dinh ndy. Bdi 
vi quy dinh bat budc vg hinh thiic cua hgp 
dong thuang mai hodn todn co thg dya trgn 
ca sd quy dinh chung tai khodn 2 Dieu 117 
BLDS nam 2015. Trudng hpp khong luge bo 
hai quy dinh nay thi ciing ngn sira doi theo 
hudng ghi nhdn chi van ban luat mdi co thg 
quy dinh ve hinh thiic bat bugc cua hgp dong. 

2.2. Quy dinh ve thijcc hien hffp ddng 
Ve van de c i m gifl- tai san trong 

trong qua trinh thyc hien hop ding 
Theo quy dinh ciia BLDS, c im ^iii tdi 

sdn khong chi dugc ghi nhan trong che dinh 
hgp dong vdi tu cdch Id quyin ciia eac bgn 
trong qua trinh thuc hien hgp dong song vu, 
md con dugc ghi nhdn la mpt trong cdc bien 
phap bdo dam thye hien nghTa vu trong chi 
dinh bao ddm thyc hien nghia vu. Trong khi 
do, LTM chi ghi nhan quyin cdm giii Id rapt 
trong cae quygn ciia chu thi giao ki t hgp 
d ing dai dien cho^ thuang nhan'^ hoac la 
mpt trong cdc quyin ciia thuang nhdn kinh 
doanh dich vy logistics'^ Tuy nhien, viec 
sip xip quy dinh yg cdm giii trong chg diiih 
hgp dong hay chg dinh bdo ddm thyc hien 

\';^;^;;,j^fjs62.,m*.o.,.ium.2. 
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nghia vy eiin^ deu nham hudng tdi viec bao 
ddm cdc quyen cua cac ben trong qud trinh 
thyc hign hgp ding. Su khac biet mang tmh 
khong thing nhit giiia cam ̂ iii trong BLDS 
vd LTM cin ban ludn bao gom nhiing diim 
nhu sau; 

i) BLDS cho phep cac chu the cua hgp 
ding CO doi tugng la tai sdn (hpp dong: mua 
ban, trao doi, tang cho, vay, thue, mugn) eo 
quyin eim giu tdi sdn neu ben c6 nghia vu 
khong thyc hien nghTa vy dgn han. Trong khi 
do, LTM cho phep ben dai dien trong hgp 
ding dai dien cho thuang nhan vd ben kinh 
doanh dich vu logistics dugc quygn cam giu 
tai sdn (ban chat cua cae hgp dong nay deu 
Id dich vu CO doi tugng la cong viec phdi 
thuc hign). Su khong thing nhdt trong hai 
van bdn ludt ndy khdng ehi tao ra kho khan 
trong qua trinh dp dyng, ma eon eho thay sy 
thieu sdt trong quy dinh eiia luat ve cac 
trudng hgp phat sinh quygn cdm giii. Dg 
khic phuc tinh trang ndy, tde gid eho ring 
can md rpng pham vi dp dyng quygn cdm 
giu tai sdn d ca cac hgp ddng cd ddi tugng 
Id tai sdn vd ed eac hgp dong co ddi tupng la 
cong viec phai thyc hien. Digu ndy co the 
thyc hien khi sira doi cdc van bdn ludt nay 
theo hudng ghi nhdn chung d ca hai van ban 
hoac ghi nhdn thong nhat trong BLDS. 

ii) BLDS khdng ghi nhdn quyen cua 
ben cam giii dupe dinh doat tai san cam giii. 
Trong khi dd LTM cho phep ben kinh doanh 
dich vu logictics thyc hien viec dinh doat tai 
sdn, cu the nhu sau: "Sau thai hgn bdn muai 
ldm ngdy ki tie ngdy thdng bdo cdm giir hdng 
hod hodc chung tic liin quan den hdng hod. 
niu khdch hdng khdng trd tiin ng thi thuang 
nhdn kinh doanh dich vu logistics cd quyin 
dinh dogt hdng hod hodc chung tie dd theo 
quy dinh cua phdp lugt; trong tru&ng hgp 
hdng hod cd ddu hi$u bi hu hdng thi thuang 
nhdn kinh doanh dich vu logistics cd quyin 

dinh dogt hdng hod ngay khi cd bdt ky khodn 
ng din hgn ndo cua khdch hdng"^^. Viee 
dinh doat hang hod hoac chiing tir ndy nhdm 
bao dam viee thanh toan cac khodn ng va cdc 
chi phi CO lign quan md ben co hdng hoa hi 
cim giii chua thyc hien. Co le day la diim 
khde biet ca bdn vd quan tirgng nhat vi cira 
giii tai sdn. Chung tdi cho rang, viec ghi 
nhan thdi han cdm giii vd trao quyen dinh 
doat hdng hod cho ben cdm giii nhu LTM la 
phu hgp vdi myc dieh cua viec dat ra quyin 
nay. Bdi le, trong rihigu trudng hgp, niu 
LTM khdng quy dinh thdi ban eam giii tdi 
da va khong cho phep dinh doat tai sdn nhu 
BLDS se khign cho myc dich eua cdm giii 
tai san khong dat dugc. Tham ehi, doi vdi 
mdt so trudng hgp, viec cdm giu vira khong 
bao ddm dugc quyen Igi cho bgn c6 quyen, 
vira khign bgn cd tai san phdi ganh chiu thgm 
cdc ehi phi lign quan den viec giri giii, bdo 
qudn tai san. Do do, tdc gid cho rang, can 
phdi hoan thien cac quy dinh trong BLDS 
theo hudng trao cho ben edm giu quyen 
dupe xir ly tai sdn cam giii sau mgt ihdi ban 
nhit dinh. Chi khi ghi nhdn quyen nay tiii 
bien phdp cam giii radi thg hien dupe gia tri 
dich thuc va mdi thi hien dugc bdn chdt cua 
ragt bien phap bdo ddra. 

v i trach nhiem khi giao tai san 
Ididng diing thoa thuan 

i) v i trach nhiem lign quan din khuygt 
tat cua tai sdn (hdng hod) trong hgp ding 
mua ban 

BLDS ghi nhan 3 tiudng hgp bgn ban 
khong phdi chiu ti-deb nhiem yi khuyit tdt 
cua vat mua bdn do la: khuyit tat md ben 
mua da biit hoac phai bigt khi mua; vdt ban 
dau gid, vat bdn d cira hdng do cu; bgn mua 
CO 16i gay ra khuygt tdt cua vdt'^ Tuy nhign, 
LTM chi ghi nhdn mpt trudng hgp ben bdn 
khong phdi chiu trdch nhiem vi khuyet tat 
cua hang hod do la "vaothdi diim giao ket 
hgp ding bgn mua da biit hoac phdi bigt ve 

18 Xem khoan 2 Dieu 239 LTM nam 2005 
19 Xem them Khoan 3 DiSu 445 BLDS nam 2015. 
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nhung khiim khuyit do"^". Sy khong thing 
nhdt nay co the din dgn cae each hieu khde 
nhau tren thuc te. Cdch thii nhit, c6 thi hiiu 
rang, vdi hop dong mua ban hang hoa, ben 
ban chi khong phdi chiu trach nhiem trong 
mdt trudng hgp da dugc LTM quy dinh. 
Caeh thir hai, co thg hieu rdng, cdc trudng 
hpp khac md LTM khong quy dinh se dugc 
dp dung quy dinh cua BLDS de giai quyet, 
tlie Id ben bdn ciing khong phdi chiu trdch 
nhiera vg khuyet tat cua hang hoa vat ban 
ddu gid, vat ban d cira hdng do cii, bgn mua 
CO loi gay ra khuyet tat. Vi vay, theo tdc gid, 
de quy dinh eua ludt dugc dp dyng thong 
nhdt trgn thyc te, cdn phai co phuong an 
hoan thien sy khong thong nhdt giiia hai van 
ban ludt ngu trgn. Hudng hoan thien eo the 
la liet ke them cae trudng hgp md bgn ban 
hang hoa khdng phdi chiu trdch nhiem ve 
khuygt tat ciia hang hod, hoac bo sung quy 
dinh dan chigu den BLDS. 

ii) Vg trach nhiera giao tai sdn (hdng 
hod) khdng dung so lugng 

Khoan 2 Diiu 437 BLDS quy dinh: 
"Trudng hgp bgn bdn giao it han sd lugng 
da thoa thudn thi bgn mua c6 mgt trong cdc 
quyen sau day: Nhdn phdn da giao va dirih 
thdi han dg ben bdn giao tigp phan con thieu; 
Nhan phan da giao vd ygu cau boi thudng 
thiet hai; Huy bo hgp dong va ygu cdu bdi 
thudng thiet hai neu viec vi pham Idra cho 
bgn mua khong dat dugc myc dich giao kgt 
hgp ding". Trong khi do, khodn 1 Dieu 40 
LTM lai quy dinh: "Trir trudng hgp eo thoa 
thuan khde, niu hgp dong chi quy dinh thdi 
ban giao hang vd khong xdc dinh thdi diem 
giao hang cu the md ben ban giao hang trudc 
khi bit thdi han giao hdng va giao thieu hang 
hoac giao bang khong phu hgp vdi hop dong 
thi ben ban vdn co the giao phin hdng eon 
thiiu hoac thay thi hang hoa cho phu hop 
vdi hgp dong hoac khae phuc sy khong phu 
hgp ciia hang hoa trong thdi han con lai". 

Nhu vay, LTM cho phep ben ban c6 

20 Xem them khoan 1 Diau 40 LTM nam 2005. 

the giao bo sung hoac khde phue sai sot 
n-ong qua trinh giao kit hgp dong neu thdi 
ban giao hdng vin cdn ma cdc ben khdng co 
thoa tiiuan khae. Trong khi BLDS khdng ghi 
nhan vi vin di giao bo sung hoac khac phue 
sai sot trong qud trinh thye hien hgp dong 
mua ban. Vay quy dinh nao phu hgp hon vdi 
thuc te, chiing ta eimg xem xet yi du sau day: 
Theo thod thudn trong hpp ddng mua bdn, 
ngdy 15/4/2019 A phdi giao day dii tdi sdn 
cho B, nhung A lgi giao tdi sdn vdo ngdy 
10/4/2019 vd dugc B dongy. Tuy nhiin, khi 
giao xong Bphdt hiin sd lugng khdng dung 
thod thudn. Vay Aco dugc giao bo sung hay 
khong dugc giao bo sung? 

Vg van de ndy, chiing ta can can cir 
them quy dinh tai khodn 2 Dieu 278 BLDS: 
"Trudng hgp ben co nghTa vu da ty y thyc 
hien nghTa vy trudc thdi ban va ben eo quyen 
da chap nhan viee thye hien nghia vu thi 
nghTa vu duge coi Id da hodn thanh dung thdi 
han". Theo quy dinh nay, khi da giao tdi sdn 
trude thdi ban thi thdi ban giao tai san dugc 
thay doi so vdi thoa thuan ban ddu vd do 
ehinh Id thdi digm giao tdi san tiren thyc tg. 
Co the coi ddy Id mpt trudng hgp thod thuan 
thay doi thdi han giao tai san mua ban. 

Nhiing phdn tich trgn cho thay, quy 
dinh eiia BLDS Id phu hgp hon vd ro rdng 
trong cac trudng hgp. 
3. Stf khong thong nhat trong cac quy 
dinh ve che tai do vi pham hop dong 

BLDS yd LTM dgu quy dinh vi phat 
vi pham vd bdi thudng thiet hai do vi pham 
hgp ding. Song quy dinh trong hai van bdn 
nay co nhiing digm khde biet ea bdn vi miic 
phat vi pham. 

Dii vdi cdc hgp ding ddn su thuin 
tuy, ph^t vi pham hgp ding dugc dp dung 
theo Digu 418 BLDS va muc phat vi pliam 
do cae bgn thod thudn rna khong bj gidi han. 
Doi vdi ede loai hgp dong thuong mai, phat 
vi phara hgp dong dugc dp dyng theo Digu 
300 vd 301 LTM. Theo do, eac bgn trong 
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hgp ding thuang mai khong dugc thod 
thuan miic phat qua eao so vdi quy dinh. Doi 
vdi hgp ding dieh vy giam djnh, niiic phat 
vi pham do ede ben thod thudn eo the len dgn 
10 lin tiiu lao dieh vu gidm dinh, tiic la c6 
thi gip 10 lan gid tri hgp dong '̂. Dii vdi cac 
hgp dong thuang mai eon lai, mirc phat vi 
pham hgp dong khdng vugt qua 8% gid tri 
phdn nghia vu hgp dong bi vi pham^ .̂ 
Trudng hgp cdc ben thod thuan miic phat eao 
ban miic phat gidi ban nhung khong phat 
sinh tranh chap thi cac ben van thyc hien 
theo thoa thuan naŷ .̂ Do do, mirc phat gidi 
han nay chi thyc sy co gia tri khi cac bgn 
phdt sinh tranh chap lien quan den khodn 
tien phat vi pham va dugc giai quyet tai ca 
quan eo tham quyen. 

Vg bdn chat, quan he thuang mai eiing 
la mgt trudng hop cy thg cua quan he phdp 
luat dan sy, ddc biet la doi vdi trudng hgp 
hgp dong dugc giao ket giua mdt bgn la 
thuang nhan va mpt ben khong Id thuang 
nhdn vd giao ket hgp ddng khong cd myc 
dich sinh lgi thi viec lya chgn luat dp dung 
lai hodn todn phy thugc vao ben khong phdi 
la thuang nhdn. Dieu nay khien cho quy dinh 
ve gidi ban miic phat trong LTM co the bj 
vo hieu hod. Han niia, ban ehdt cua quan he 
hgp dong la sy thod thudn nen viec gidi han 
miie ph^t da ban che quyen thoa thuan eua 
cdc ben. Mac du viec xde dinh gidi ban mirc 
phat vi pham co thg bdo dam sy dung hoa lgi 
ich giiia cac ben vd khong tao ra su chenh 
I?ch Idn ve quyen cua ede bgn, song trong 
nhigu trudng hgp van khong eo y nghTa thyc 
tign ngu khong phat sinh ti:anh chap giira cac 
ben. Han niia, ban than cdc chu thg khi giao 
ket hgp dong da co thg cdn nhac dgn nhiing 
lgi ich CO dugc vd mdt khi chdp nhdn thoa 
thudn ve miic phat vi pham. 

Vg van de boi thudng thiet hai do vi 
pham hgp ding, khodn 3 Diiu 418 BLDS 

quy dinh: "Gac bin cd thi thda thudn vi viic 
ben viphgm nghia vu chj phdi chiu phgt vi 
phgm md khdng phdi bdi thuang thiit hgi 
hogc vicaphdi chiu phgt viphgm vd vica phdi 
bdi thu&ng thift hgi. Tru&ng hgp cdc bin cd 
thda thudn ve phgt vi phgm nhung khdng 
thda thuan vi viec vica phdi chiu phgt vi 
phgm vd vica phdi bdi thu&ng thiet hgi thi 
bin viphgm nghia vu chi phdi chiu phgt vi 
phgm". Theo quy dinh nay, khi da co thod 
thudn ve phat vi pham md khong co thoa 
thuan vg boi thudng thiet hai thi dii co thiet 
hai xdy ra eiing khdng dugc dp dung chg tdi 
boi thudng thiet hai. 

Khong giong nhu quy dinh trong 
BLDS, khoan 2 Diiu 307 LTM quy dinh: 
"Tru&ng hgp cdc bin cd thda thuan phgt vi 
phgm thi bin bi vi phgm cd quyen dp dung 
cd chi tdi phgt viphgm vd budc boi thu&ng 
thiit hgi, trie tru&ng hpp Lugt ndy cd quy 
dinh khde". Theo quy dinh nay, che tdi boi 
thudng thiet hai duang nhign dugc dp dung 
ngu cd thiet hai xay ra ma khong phy thupc 
vao viec cac bgn c6 thoa thuan dp dung che 
tai nay hay khdng. Tiie Id chg tdi bii thudng 
thiet hai co thi dp dyng ciing mpt liie vdi che 
tdi phat vi pham .̂ 

Tdc gid cho ring, quy dinh trong LTM 
phu hpp ban, vi chi tai bii thudng thipt hai 
dugc dp dung dya tren thiet hai thyc te xdy 
ra. Do do, ngu chi ap dung che tdi phat vi 
pham thi ti:ong nhiiu trudng hgp, mirc phat 
vi phara se khong du khac phyc thiet hai xdy 
ra cho ngudi bi vi phara. Chi trong trudng 
hgp cae ben khong co thod thudn ve phat vi 
pham ma co thiet hai do vi pham hgp dong 
xdy ra, ben hi vi pham mdi duong nhign 
dugc quyin yeu cau boi thudng thiet hai. 
Diiu nay khiin cho quy dinh ciia BLDS vg 
bii thudng thiet hai trong cdc trudng hpp 
kliong CO sy thong nhit. Tiic Id co trudng 
hgp chi tai bii thudng thiet hai chi dugc dp 

21 Xem Dieu 266 khoan 1 LTM nam 2005. 

22 Xem DiSu 301 LTM nam 2005. 

23 Xem them Nguyln Vi^t Khoa, ChS tai phat v pham hop d ing theo LTM nam 2005, Tap chi Nghien cuu lap 
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dung neu co thod thuan, nhung lai cd trudng 
hgp duang nhien dupe dp dimg khi co thiet 
h^i xdy ra. Do do, tde gia cho rang, cdn sua 
ddi BLDS theo hudng ghi rdian digu kien dp 
dung chg tai boi thudng thiet hai do vi pham 
hgp ddng dya trgn thiet hai thyc ti thay vi 
sy thod thuan nhu hien nay. 
4. Sv khong thong nhat liSn quan din vi€c 
huy bd hgrp dong 

Theo quy dinh tai khodn 4 Diiu 312 
LTM, hgp dong chi co the hi buy bo trong 
hai trudng hgp do Id: i) Xay ra hdnh vi vi 
pham ma cac ben da thod thuan la dieu kien 
de buy bo hgp ddng; ii) Mpt ben vi pham ca 
ban nghTa vu hgp dong. Ngoai cac trudng 
hgp nay, eac ben khdng the tuyen bo buy bo 
hgp ddng trong bat cir trudng hgp nao. 

Theo quy dinh tai khodn 1 Dieu 423 
BLDS, hgp ddng co thg bi huy bd trong cdc 
trudng hgp sau: i) Ben kia vi pham hgp dong 
la dieu kien huy bd ma cac ben da thoa 
thuan; ii) Ben kia vi pham nghiera trgng 
nghTa vu hop ddng; iii) Trudng hgp khac do 
luat quy dinh. 

Ve eo ban, LTM va BLDS thdng nhit 
vdi nhau d hai trudng hgp dau tien do la eac 
ben thod thudn vi pham Id dieu kien buy bd 
va ragt ben vi pham nghiem trgng hoac ca 

ban hgp ding. Vi pham n ^ e m trpng va vi 
phara ea ban diu Id sy vi phara cua mot ben 
din miic ben kia khong dat dugc myc dich 
cua su vi pham hgp ding^. Tuy nhien, ngodi 
hai trudng hgp nay, BLDS con cho phep mgt 
ben dugc tuyen bi huy bo hgp ddng trong 
nhieu trudng hpp khde ma luat cd quy dinh, 
vi du mpt bgn chdm thuc hien nghTa vy, do 
mdt ben khong cd khd nang thyc hien nghTa 
vu,... hoac eac trudng hgp ma BLDS hoac 
luat khac co lien quan co quy dinh khac. 
Trong khi dd, ngoai hai trudng hgp dugc ghi 
nhan tai khodn 4 Dieu 312 LTM, cdc ben 
giao ket hgp dong thuang mai khong dugc 
huy bd hgp dong trong bat cir trudng hgp 
ndo. Tdc gid cho rang, quy dinh cua LTM 
khdng phu hgp vdi thuc tien, vi lgi ich la tien 
de cua mpi quan he phap ludt ddn sy md cdc 
ben tham gia, trong dd bao gdm ea quan he 
hgp dong. Trong nhieu trudng hgp, chu thg 
giao kgt hgp dong thuang mai co thg khdng 
dat dugc myc dich giao ket hgp dong nhung 
khong xuat phdt tir vi pham cua ben kia (vi 
du trudng hgp tdi sdn bi mdt mdt, hu hong 
hoac mdt bgn khong cd khd nang thyc hien 
hgp ddng,...). Do dd, LTM can dugc bd sung 
quy dinh ve trudng hpp ma mgt ben eo the 
buy bo hgp ddng, tuang ty nhu BLDS • 
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