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Tdm tat: 
Bai viet trinh bay ban chat phap ly cua trach nhiem bii 

thudng thi^t hgi do ngudi chua thanh nien gay ra dudi gdc nhin 
phap lugt so sdnh tit ly luan den thyc tiln xet xii trong h? thing 
phdp ludt E)uc va Nhat Ban va dua ra nhiing ddnh gia vi nhiing 
vudng mac, tdn tai cua phap lu^t Vi^ Nam hî n nay va di xuat 
hudng hoan thipn. 

Abstract: 
This article provides presention of the legal nature of the 

liability for damages caused by the minors under the perspective 
of the comparative law from theory to judicial practices in the 
legal systems the Germany and Japan and also provides the 
assessments of the inquadacies and shortcomings of the 
applicable law of Vietnam and proposed recommendations for 
fiirther improvements. 

1. Chu thi b6i thudng thiet hai ngodi hQp 
d̂ ng do ngirM chira thdnh niSn gdy ra 
trong phap lu t̂ Nhat Ban va phdp lu t̂ Buc 

Khdi niem ndng Igrc chiu trdch nhi^m 
Trong phdp luat dan sii, vl nguyen tdc, 

mgt chii thi phdp ludt khi thuc hien hdnh vi 
xam hai din quydn vd lgi ich hgrp phap cua 
chu thi khde se phai chiu trdch nhiem bdi 
thudng thiet hai (BTTH) doi vdi nhung tdn 
thdt do minh gdy ra cho ngudi bi hai. Tuy 
nhien, ngu ngudi thuc hien hanh vi xdm hai 
khdng ed khd nang nhan thiic nhat dinh ve 
hanh vi do minh thuc hi?n thi khdng phdi 
chiu trach nhiem BTTH. Kha ndng nhdn 
thuc ve hdnh vi xam hgi quyen va lgi ich hgp 

phdp eiia ngudi khde dugc khoa hpc phap ly 
lu^t dan su ggi Id: "Ndng luc chiu trdch 
nhiem BTTH". Nhu vay, "nang luc chiu 
trach nhiem" nhu mgt dieu kien cau thanh 
trach nhiem BTTH ngodi hgp dong, va 
thdng thudng, nghia vu lap chung se thugc 
vS bi dorn. Dieu nay co nghia rang, khi bi dan 
chung minh minh khong eo ndng luc chiu 
trach nhiem thi khdng the cdu thdnh trdch 
nhiem BTTH ngodi hgp ddng doi vdi bi don, 
cho dii tdn tai day du dieu kien cdu thanh 
trdch nhiem BTTH nhu hanh vi xdm hai 
quydn vd lgi ich hgp phdp ciia ngudi khde, 
thiet hai, 16i va quan h& nhdn qua giiia hdnh 
vi va thiet hai. 
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1.2. Moi quan h^ giira nang lire chiu 
trdch nhiem vd chii thi BTTH Id ngu&i 
chua thdnh nien trongphdp lugt Nhat Bdn 
vd phdp lugt Due 

Dilu 712 eua Bg ludt Ddn su Nhat Bdn 
quy dinh: Ngudi chua thanh nien trong 
trudng hgp gdy thiet hai cho ngudi khde, 
khdng phdi chiu trdch nhiem bdi thudng vl 
hanh vi do khi khong dugc trang bi ddy du 
ndng lire tri tue de ly giai dugc trdch nhiem 
hanh vi cua bdn than. Dieu do cd nghia rdng, 
khi ngudi chua thdnh nien c6 nang luc tri tue 
ly gidi dugc trdch nhiem phdt sinh tu hdnh 
vi do minh thuc hien thi ngudi ehua thdnh 
nidn phdi chiu trdch nhiem BTTH ngoai hcrp 
ddng. Dudi goc do khoa hgc phdp ly, cung 
nhu ludt thuc dinh thi doi vdi trudng hgp nay 
khong cdu thanh trdch nhiem BTTH thay the 
ciia cha me/ngudi gidm hg. 

Dilu 828 cua Bg ludt Ddn su Diic 
(BGB) quy dinh tai khodn 1; Ngudi dudi 7 
tuoi khdng phai chiu trdch nhiem ve tdn thdt 
gdy ra cho ngudi khde; tai khoan 2: Ngudi 
tren 7 tudi den dudi 10 tudi khdng phdi chiu 
trdch nhiem ve tdn thdt gdy ra cho ngudi 
khac ddi vdi cdc sir cd lien quan den d td, 
dudng sat, dudng dien hodc tdu tren cao, trii 
trudng hgp ngudi nay gdy ra viec xdm hai 
do cd y; tai khodn 3: Ngudi dudi 18 tuoi, 
gidi han trong trudng hgp khdng dugc loai 
bd trach nhiem tai khoan 1, 2 khdng phdi 
chiu trdch nhiem ddi vdi thiet hai gdy ra cho 
ngudi khac khi nhiing ngudi ndy khong cd 
nang luc bien gidi cdn thiet de nhan thiic ve 
trdch nhiem khi thuc hien hdnh vi gay hai. 

Co thi thdy ring, phdp ludt Nhdt Bdn va 
phdp luat Diic quy dinh rd mdi quan he giiia 
ndng luc chiu trdch nhi?m cua ngudi chua 
thdnh nien ddi vdi ton that do minh gay ra 
eho ngudi khac, chi cdng nhdn ngudi chua 
thdnh nien BTTH ngodi hop ddng ttong 
trudng hgp ngudi chua thanh nien eo ndng 
luc chiu trdch nhiem. Con su khac biet giiia 
hai he thdng phdp ludt dd la: Phdp ludt Diic 
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mac dinh tre dudi 7 tuoi khong cd nang l\rc 
chiu trdch nhiem. Mat khac, trong mgt s6 
trudng hop lien quan den su cd giao thong 
thi tre tii tren 7 tudi den dudi 10 tudi dugc 
xem la khong co nang luc chiu trdch nhiem. 
Cdn doi vdi nhimg trudng hop khac, viec c6 
hay khong nang luc chiu trdch nhiem dya 
vdo tieu chi ddnh gia ngudi chua thanh nien 
cd nang luc nhdn thiic ve hanh vi do minh 
thuc hien hay khong? 
2. IVach nhiem cua cha m^/nguol giam ho 
ve boi thircmg tiiiet hai do ngudi cbua 
thanh niSn g§y ra trong phap Indt NhSt 
Ban va phap luat Due 

2.1. Trdch nhiem cda cha m§/ngu&i 
gidm hg trong tru&ng hgp ngu&i chua 
thdnh nien co ndng lire chiu trdch nhiem 

Nhu da neu d tren, phap luat Nhdt Bdn 
vd phdp ludt Diic deu ghi nhdn trong trudng 
hgp tre chua thdnh nien co day du nang luc 
chiu trdch nhiem fliuc hien hdnh vi xdm hai 
quyen va lgi ich hgp phap cua ehii the khac 
thi chii the chiu trach nhiem BTTH la chii the 
thuc hien hdnh vi (tre chua thdnh nien). Tuy 
nhien, mdt vdn de phdp ly dat ra dd Id: Trong 
trudng hgp ndy ngudi bi hai cd the dong thdi 
yeu cdu cha, me/ngudi giam hg cua ngudi 
chua thdnh nien BTTH ddi vdi ton thdt do 
ngudi chua thdnh nien cd ndng luc chiu trach 
nhiem gay ra hay khong? Vi tren thuc te, 
khdng the phii nhan viec tdn tai nghia vu 
gidm sdt, gido due ciia cha me ddi vdi con 
chua thanh nien. Tuy nhien, cung vdi vifc 
cdng nhdn trdch nhiem BTTH eiia cha 
me/ngudi gidm hg trong trudng hgp ngudi 
thanh nien cd nang luc chiu trdch nhiem 
BTTH thi cdn cii phdp ly cua trach nhiem ndy 
dugc xdc dinh ra sao? Bdi vi, trong ly ludn 
cung nhu trong thuc tien xet xu, chi khi xdc 
dinh dugc cdn eii phdp ly mdi c6 thi giai 
quyet dugc cac vdn de phdp ly xoay quanh 
nhu: (1) Dieu kien cdu thanh h^ch nhiem 
BTTH cua cha me trong trudng hgp con chua 
thanh nien dii ndng luc chiu trach nhiem thuc 



hien hanh vi xam hai quyen va lgi ich hgp 
phap ciia ehii the khac; (2) Co ehi miln trii 
ttach nhiem; (3) Hdu qud phdp ly. 

An le hien nay eua Nhdt Ban chi ra rang, 
neu mudn truy ciiu ttdch nhiem ciia cha, me 
ttong trudng hgp eon chua thanh nien co 
nang luc chiu ttdch nhiem thi chi co thi dua 
tten can cii phap ly Id Didu 709 Bg Iu£it Dan 
SIT Nhdt Bdn (quy dinh chung ve BTTH 
ngodi hgp dong)'. Do vay, didu kidn cdu 
thdnh ttdch nhiem BTTH ngoai hgp ddng, 
ca chd midn trii ttdch nhiem, hdu qud phdp 
ly dp dung doi vdi ttdch nhiem BTTH cua 
cha me se dp dung theo quy dinh chung vl 
BTTH ngodi hgp dong md khong dp dung 
quy dinh tai phdn ridng vd ttach nhiem eiia 
cha me doi vdi hdnh vi do con chua thdnh 
nidn khong cd nang luc chiu ttdch nhiem gay 
ra dugc quy dinh tai phdn ridng (Dilu 714). 
Cu the, ttong cdc dieu kidn cdu thanh ttdch 
nhidm BTTH nhu hdnh vi xdm hai, thiet hai, 
loi, thi nhdt thidt phdi ton tai didu kidn "quan 
he nhdn qud" giiia hdnh vi vi pham nghia vu 
gidm sat, gido due ciia cha me vdi thiet hai 
do hdnh vi cua con gdy ra. Theo phan quydt 
ciia Tod toi cao Nhdt Bdn ngdy 22/3/1974, 
cho du con chua thanh nidn co ndng luc chiu 
ttdch nhiem, ttong trudng hgp nhan dinh e6 
mdi quan he nhdn qud giiia vide vi pham 
nghia vu cua ngudi giam sat theo quy dinh 
cua phdp luat vd hdu qud duge sinh ra tii 
hdnh vi bat hgp phdp cua ngudi chua thdnh 
nidn thi van dugc coi la co cdu thanh ttdeh 
nhiem BTTH ngodi hgp ddng dya tten quy 
dinh tai Didu 709...)^. Bdn chdt phap ly vd 
ttach nhidm BTTH eiia cha me ttong trudng 
hgp nay duge hieu la trdch nhiem ddi vdi 
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hdnh vi vi pham nghia vu cua cha me ttong 
vide chdm sdc, giao due con chua thanh 
nien, chii khdng phdi Id ttdch nhiem thay thd, 
gdnh chiu ciia cha me doi vdi hdnh vi vi 
pham ciia con chua thdnh nidn. Hien nay, dd 
an sua ddi Bg ludt Ddn sy ciia Nhdt Bdn 
dang cd chu trucmg dua thdm didu khodn 
dieu chinh moi quan he giiia ngudi chua 
thdnh nien co nang lyc chiu ttdch nhidm va 
cha me vdi tu each ngudi cd nghia vy gidm 
sat - mdi quan he ttdch nhidm BTTH giua 
cha me/ngudi gidm hg vd tte chua thdnh nidn 
dugc nhdn dinh la teach nhiem lidn ddi ddi 
vdi thidt hai gdy ra cho ngudi thu ba .̂ 

Khde vdi phap luat Nhat Bdn, phap ludt 
Due khi ludn bdn ve ttdch nhidm cua eha 
me/ngudi gidm hg ddi vdi thidt hai do tte 
chua thdnh nien c6 du nang lue ttach nhiem 
gay ra thdng nhdt quan didm dp dyng chung 
quy dinh tai Dieu 832 BGB - Dieu khoan ve 
ttach nhidm BTTH cua ngudi gidm sdt, md 
khdng phan biet ngudi thye hien hdnh vi 
xdm hai quydn vd lgi ich cua ngudi khac la 
tte thanh nien co nang lyc chiu ttdch nhiem 
hay khong. Dilu 832 BGB khdng dinh, tin 
tai nghia vu ciia ngudi gidm sdt, ttong trudng 
hgp tte chua thdnh nidn thyc hidn hanh vi 
xdm hai quydn vd lai ich eua ngudi khde, 
duge hieu Id ngudi gidm sdt da vi pham 
nghia vu, mac dinh ddy Id mgt loai trdch 
nhidm tu thdn khdng phdi ttdch nhiem thay 
thd''. Tuy vdy, doi vdi trudng hgp tte chua 
thdnh nidn c6 ndng lyc chiu ttach nhiem thi 
mdi quan he giiia hai chii the gdnh chiu ttdch 
nhiem BTTH la tte chua thdnh nidn va cha 
me/ngudi giam hd khdng dugc xdc dinh ro 
ttong Ludt BTTH cua Diic. Nhu vdy, phdi 

1 DiSu 709 Bo luat Dan su Nhdt Bdn: Ngudi nao xara hai quyen, hoac lgi ich duoc phap luat bdo v? ciia ngudi 
khac ma gay thiet hai do cd y hoac cd loi phdi bdi thudng thiet hai. 

2 Tuyk tap an le dan s\r quySn 28, s6 2, tr.347 (Kft28#2-^347H)-
3 Kagayama, "Vicanous liability of supervisor". Tap chi online Cyberlaw school (2017), http:/cyber-

lawschool.jp/kagayama/KyushuLawAssociation/2017/Art714.pdf, truy cap ngay 12/3/2018. 
4 Seiji Hayashi, "Trach nhi?m ngudi gidra sat nhin tu sira ddi Lu t̂ bdi thudng thiet hai ciia Birc", Tap chi Nghien 

cuuKhoahocthuangmai,Quyln62,sd2.3,tr.l28(;|^c|^w| [ K-f 7li^P&iKJ4efeIE*^ 6 ^ t ^ # ^ S 

^j —^^m^i^^i^mmmzmt^mm^MUt Lr-m^wi%me2%m2. 3^I28M). 
So 5(405)-T3/2020\ 
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chang trong trudng hgp nay ciing la mdi 
quan he ttdch nhidm lidn ddi. 

Diem tuang ddng giiia hai he thdng 
phap luat Diic va Nhat Ban la, khi ngudi 
chua thanh nidn co ndng lyc chiu ttdeh 
nhidm thuc hidn hdnh vi gay hai thi chii the 
gdnh chiu trdch nhidm BTTH la tte chua 
thdnh nidn, song ciing khong loai tni khd 
ndng c6 thd truy ciiu ttach nhiem BTTH cua 
cha me/ ngudi giam hg theo ludt dinh dudi 
cung mgt ban chdt phdp ly chung (ttach 
nhiem ty thdn). Tuy nhidn, do ca chd dp 
dyng dieu khodn ddi vdi teach nhiem cua cha 
me/ngudi gidm hg khde nhau ndn dieu kidn 
cdu tiianh teach nhidm doi vdi chu the nay 
Ciing se khde nhau. Cu the, phdp luat Nhdt 
Bdn dp dyng didu khoan chung ve BTTH 
ngoai hgp dong (Dieu 709, Bg ludt Ddn sy), 
do vay dilu kien cdu thanh teach nhiem 
BTTH bao gdm ydu td ldi, vd ddi vdi dieu 
kidn nay, nghia vy chiing minh thudc ve 
nguyen dan. Trong khi do, phdp ludt Diic dp 
dung theo Didu 832 BGB, didu khodn rieng 
vl tedch nhiem ciia ngudi giam sat theo ludt 
dinh vd dilu kidn cdu thanh cung ton tai ydu 
td loi nhung nghia vy chiing minh dugc 
chuydn giao tu nguydn dan sang bi dan 
(thuylt suy doan ldi). Cy thd, nguyen dan 
khdng cd nghTa vu chiing minh tdn tai yeu 
t6 16i trong vide ngudi gidm sat theo ludt 
dinh vi pham nghia vu, song ttong trudng 
hgp bi dan (cha me) chiing minh khdng tdn 
tg.i ydu td ldi ttong vide gidm sdt con chua 
thdnh nien khdng cdu thanh trdch nhiem 
BTTH ddi vdi cha me. 

2.2. Trdch nhiem cua cha mf/ngu&i 
gidm hg trong tru&ng hgrp ngu&i chua 
thdnh nien khong cd nang luc chfu track 
nhiem 

Dilm tuang ddng giiia phdp luat Nhdt 
Bdn vd phdp ludt Diic: Trong trudng hgp 
ngudi chua thanh nidn khdng cd nang lyc 

chiu trdch nhi$m thi ngudi chua thdnh nien 
khong phdi gdnh vdc ttach nhidm BTTH. 
Can cii phdp ly do la bdo ve nhiing ngudi 
khong cd nang luc tri tue, nhan thuc vd trach 
nhidm hanh vi cua ban than minh. Tuy nhien, 
quy dinh nay se ddn tdi hdu qud ngudi bi 
thiet hai do hdnh vi bdt hgp phap gdy ra se 
khdng dugc bu ddp tdn thdt. Keo theo do, 
chiie nang ciia phdp luat BTTH khdng dugc 
thuc hi|n. Doi vdi nhung trudng hgp nay, dd 
hien thyc hod chiic nang bu dap ton thdt cua 
phdp luat BTTH ngoai hgp ddng, phdp ludt 
Nhat Ban vd phdp ludt Dire ddu cdng nhan, 
cha m?/ngudi giam ho ciia ngudi chua thdnh 
nien phdi gdnh chiu trdch nhidm BTTH doi 
vdi thidt hai do hdnh vi cua tte chua thanh 
nidn khdng cd ndng luc chiu trdch nhiem gdy 
ra vd cdn cii phdp ly cua trach nhiem dd la 
vide vi pham nghia vy gidm sat, gido dye, 
dinh hudng ciia cha me /ngudi gidm hd doi 
vdi tte chua thdnh nien vdi tu each nhu mgt 
ngudi gidm sdt theo luat dinh ^ ieu 714 Bg 
ludt Dan su Nhat Bdn, Didu 832 BGB). 

Lidn quan ddn ttach nhiem cua cha 
mg/ngudi gidm hd ttong trudng hgp ngudi 
chua thdnh nidn khong c6 nang luc chiu 
ttdch nhiem gdy ra, co mgt vdn de dat ra, d6 
la "ban chdt phdp ly" vl trdch nhidm BTTH" 
ciia cha m? ttong trudng hop ndy la ttach 
nhiem tu than (self-liability) hay Id ttdch 
nhidm thay thd (vicarious liabihty). 

Khde vdi ttdch nhidm ty thdn, ddc didm 
phdp ly ciia tedch nhidm BTTH thay thd do 
la: thii nhdt, ehu thd thye hien hanh vi vi 
pham phap luat, vd ehu thi ganh chiu trach 
nliiem BTTHNHD Id hai chu thd khde nhau 
(separate entities); thii hai, giiia hai chu ndy 
c6 mgt moi quan he dac bidt nhu quan he dai 
didn, quan he giam hg, quan he thud lao 
dgng...^ 

Dieu ki?n ddi vdi ttach nhiem thay thd 
chi duge cdu thdnh khi cdu thdnh ttach 

5 Xiang Li Jigang Jin, Consise Chinese Tort Laws, Springer Heidelberg New York Dordrecht London, 2014, 

58' 
p.77-78. 
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nhidm BTTH ddi vdi con chua thdnh nidn 
khong cd nang lyc chiu ttdeh nhidm. Trong 
ttudng hgp hdnh vi cua con chua thdnh nien 
khdng cdu thdnh ttdch nhidm BTTH hoac 
dugc mien ttdeh nhiem BTTH trong cdc 
trudng hgp nhu: Tinh thd cdp thidt, phdng vd 
chinh ddng,... thi duong nhidn khong edu 
thanh ttach nhi?m BTTH cua cha, me.̂  

Vd hdnh vi xdm hai do ngudi chua thanh 
nien khong cd nang lyc chiu ttdch nhiem gay 
ra. Phdp ludt Nhdt Bdn va Due ddu dua ra 
tidu chi dodn dinh co hay khdng nang lyc 
chiu ttach nhi?m cua ngudi chua thdnh nien 
do Id cd hay khdng duac ttang bi nang luc 
nhan thiic vd trdch nhidm hdnh vi ciia bdn 
than (Dieu 712, Bd ludt Dan sy Nhdt Bdn; 
khodn 3 Didu 828 BGB). Ddng thdi, nghia 
vy ehiing minh ngudi thuc hidn hdnh vi (ted 
chua thanh nidn) khdng cd ndng lyc chiu 
ttdeh nhidm thugc vd nguyen dan, bdn ydu 
cdu cha me/ngudi gidm hd ngudi chua thdnh 
nien BTTH .̂ 

Ndu nhan dinh ban chdt phdp ly ciia 
phan loai ttdch nhidm BTTH cua cha me doi 
vdi thiet hsii do con chua thanh nidn gdy ra 
la trdch nhigm thay thd thi phdi tdn tai didu 
ki^n: "Hdnh vi xdm hai cua ngudi chua 
thanh nidn khdng cd ndng luc chiu trdch 
nhiem phdi ddp iing ddy du dieu kien edu 
tiidnh tedch nhidm BTTH"; con ndu xem ddy 
Id phan loai ttdch nhidm ty thdn thi khdng 
nhdt thiet tdn tai didu kidn cd hay khdng cdu 
thdnh ttach nhidm BTTH doi vdi hdnh vi do 
tte chua thdnh nidn khdng cd nang luc chiu 
ttach nhidm gay ra. Toa toi cao Nhdt Bdn 
ngdy 27/3/1962^ da dua ra phdn quydt phu 
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nhan ttach nhiem BTTH eua cha me vdi ly 
do hdnh vi cua eon chua thdnh nien khong 
phdi hdnh vi bdt hgrp phdp din tdi hdu qud 
BTTH. Trdn thyc tien xdt xu cho thdy: An Id 
phu nhdn ttdch nhidm BTTH cua cha me hdu 
hdt dua ttdn ly do nhdn dinh dd la dudi dieu 
kien khdch quan khong cdu thdnh hdnh vi bdt 
hgp phdp cua con chua thdnh nidn (Toa phiic 
thdm Takamatsu ngdy 10/11/1979^). Mat 
khde, dudi goc do ly ludn, cdc hgc gid cung 
cho rdng, khdng bdn den vdn dd nghia vy 
gidm sat cua cha me ttong trudng hgp khdng 
cd tinh vi pham phdp ludt cua hanh vi gay 
hai dugc thyc hien bdi ttd chua thanh nidn 
khdng c6 ndng luc chiu ttach nhidm'°. Vi 
vay, tuang iing vdi didu kien nhu teen, cd thd 
luan gidi dudi gdc nhin hgc thuydt cung nhu 
thyc tidn xet xu, Nhdt Bdn nhin nhdn tedch 
nhidm BTTH ciia cha me ddi vdi hdnh vi bdt 
hgp phdp cua con chua thdnh nien Id "tedch 
nhidm thay the" - vdi myc dich thyc hien 
chiie nang bii dap kip thdi, ddy dii cho ngudi 
bi hai. Vdi tu cdeh la ttach nhiem thay the, 
gidi hgc gia Nhat Ban da co su ttanh ludn vd 
didu kidn ldi ttong cdu thanh ttdch nhiem cua 
cha, me khi con chua thdnh nidn khdng cd 
nang lyc chiu phap ludt gay ra. Theo quy 
dinh eua Bd ludt Ddn su Nhat Ban, ddy Id 
loai ttdeh nhiem dya tten loi va chuyen giao 
nghia vu chiing minh ldi (thuydt suy dodn 
ldi). Song, thyc tidn xet xu cho thdy: Neu 
hdnh vi cua con chua thdnh nidn khdng cd 
ndng lyc chiu ttach nhiem dugc xem la hdnh 
vi bdt hgp phap thi cha, me phdi BTTH doi 
vdi tdn thdt do con gdy ra vd vide chiing 
minh cua bi dan (cha me) ve vide da thyc 
hien nghia vu gidm sdt ddy du (khong cd ldi) 

6 Yoshiyuki Hashimoto, Kunihiko Ookubo, Yasushi Koike, Luat dan su quySn V, Yuhikaku, 2011, tr.252. IS 

^mm^ xxunm^ 4-^mm> r^-^vj waK2oii^. 252K. 
7 Hashimoto (6) tr.254. 
8 Tuyln tap an le dan su quySn 16 sd 2, tr. 407 (Kftl6#2-t407H). 
9 Tuyln tap an le dan sir quyen 16 sd 2 tr.419) 
10 Chiho Miki "An le lien quan din trudng hap phu nhan trach nhiem cua cha, me ngudi nguoi chua thdnh nien 

thigu nang tuc chiu trach nhiem khi ngudi nay gay thiet hai" (Tap chi Luat hoc Khoa sau dai hoc, Dai hoc 
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dd khdng cdu thdnh ttach nhiem BTTH hdu 
nhu rat kho. Do vay, nhidu hgc gid cho rdng, 
dudi gdc dg an Id cho thdy trdch nhidm 
BTTH ciia cha, me rdt gdn vdi ttdeh nhidm 
khong ldi". Ve ban chdt phdp ly, ttdch nhiem 
bdi thudng thidt hai cua cha me, cdc hgc gid 
ludt ddn sy Nhat Bdn cho rdng: mgt quy dinh 
khdng the ehdp nhan sy ttgii ldn ciia cd hai 
loai ttach nhiem vdi ban chdt phdp ly khde 
nhau'^. Cdn ttdn thyc tiln xet xii, phap ludt 
Nhdt Ban nhm nhdn quy dinh ttong Dilu 714 
vdi mgt vai tro la ttdch nhidm thay thd, do 
vdy, vd ca bdn, ddy gidng nhu loai ttach 
nhidm khdng dua tten Ioi. 

Tuy nhidn, dn le ciia Tod tdi cao ngdy 
9/4/2015', lan ddu tidn phu nhdn ttdeh nhi?m 
BTTH cua cha me khi dua ra lap ludn cha, 
me khdng vi pham nghia vy gidm sat, gido 
dye eon chua thdnh nien ma Ididng dya ttdn 
can cii hdnh vi cila tre chua thanh nien e6 
hay khdng ddp iing didu kidn khdch quan cdu 
thdnh ttdch nhidm BTTH ngodi hgp ddng. 
Cd thd thdy, an Id ndy da dua ra each nhin 
mdi vd bdn chdt phdp ly ciia ttdch nhidm 
BTTH ciia cha, me ddi vdi thidt hai do con 
ehua thanh nien gdy ra. Qua dd, an Id cua 
Tda an toi cao gan ddy dd khang dinh ro rang 
ddy la "trdch nhidm ty than" khi dn Id khdng 
de edp den vdn de eo hay khong hdnh vi vi 
pham phap luat cua con chua thdnh nien khi 
ddnh gid trdch nhidm cua cha me dya ttdn 
vide dodn dinh cd hay khdng vide vi pham 
nghia vu giam sat, gido dye. 

An Id cua Tod tdi cao dugc xem ngay 
cdng tiem can vdi quan diem xet xii ciing 
nhu dinh hudng ly giai theo Didu 832 ciia 
Bg luat Ddn sy Diie (Trdch nhidm ciia ngudi 
giam sdt Id trdch nhidm tu thdn dua ttdn loi 
suy dodn)'''. 

Theo do, teach nhidm BTTH eiia cha 
me/ngudi gidm hg dugc phdn doan doe lap 
dya ttdn vide cd hay khdng hanh vi vi pham 
nghia vy gidm sdt, khdng dan thuan Id ttdch 
nhidm phdi sinh, ttach nhi?m thay thd, hay 
cdn dugc ggi Id ttdeh nhidm bdo lanh chi 
phdt sinh khi tdn tai ttach nhidm BTTH cua 
tte chua thdnh nien. Cdeh ludn giai ndy dugc 
rdt nhieu hgc gia tdn thdnh khi cho rang hoan 
todn phii hgp vdi xa hgi hidn dai khi quan h? 
giiia ngudi cham sdc, gidm sdt vd tee ehua 
thdnh nidn da cd sy thay ddi nhat dinh. Ngdy 
ndy vide gidm sat tee chua thdnh nien duoc 
xem cdn thiet phdi edn nhdc sao eho phii hgp 
vdi sy hoat ddng da dang cua tte ttong ddi 
sdng hang ngay. Ddi vdi nhiing hoat dgng dd 
khuyen khich sy phdt trien sang tao, tdng khd 
nang doc lap, doi khi cdn nhung pham vi 
thuge ve quyen ridng tu eiia tte khong ndn 
xem cha me/ngudi gidm hg cd nghia vy 
gidm sdt. Vide phdn doan co hay khdng 
nghia vy gidm sdt ndn duge nhin nhan tii 
chinh ban chat hoat dgng thyc tidn cua tee. 
Bdn canh do, vide gidi han loai ttach nhidm 
ndy se co tdc dgng ldn din cha me/ngudi 
giam hg ttong viee ton ttpng sy dgc lap eua 
teCj qua do gdp phdn khuyen khich tte phdt 
ttidn kha ndng tu lap. Trong bdi cdnh xa hgi 
c6 su da dang hoa vd quan he gia dinh, hinh 
thai mo hinh gia dinh cung co sy thay ddi thi 
sd lugng ede vy ly hdn, cha me khong chung 
sdng Cling nhau, quan h? cha con ngodi gia 
thii... ngay cang gia tang. Do vdy, cho du ndi 
ton tai quan he cha, me va con nhung nghia 
vy gidm sdt ciing cd nhiing khde bidt nhdt 
dinh. Hem thd niia, ttong xa hgi hidn dai, fre 
chua thdnh nidn ngay cdng dugc dl caOj 
khuydn khich tmh tu lap. Do d6, khdng the 
phu nhdn cdn thidt dat ra su gidi han nghia 
vu giam sdt cua cha me. Ndi each khde, ddt 

11 Hisao Okuno "Su cd trong khi tre choi dCia va trach nhigm ciia ngudi cd nghia v\i giam sat tai khoan 1, DiSu 
714, Bo ludt dan su" Chukyo Lawyer, Sd 24 (2016), tr.41. H ^ X B \T-^(DM^^CD^lM t I^fi714 
^UlOM^S^f^^ff lSff i l Chukyolawyer24-^{2016). 411 . 

12 Miyako Suzuki, "Trach nhi?m giam sat cua cha m? ddi vdi con chua thanh nien khong cd nang l\rc chju 
trdch nhiem", Tap chi nghien cica qudc tl, sd 6, sd 1 (2017), tr.l6. 

13 Tuygn tap an le dan su quyln 69, sd 3, tr.455 ( KM69#3-^455M). 
14 Seiji Hayashi (l)tr.l41. 
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ra tidu chudn gidm sat ciia cha me ddi vdi 
con mgt each qua nghiem khac cung khdng 
cdn phii hgp. 

Phap luSt Viet Nam vl trach nhî m 
b î thtfdng thift hai do ngudi chua thanh 
nien gay ra 

3.1. Vtr&ng mdc, ton tgi trong khung 
phdp /jJ ve trdch nhiem cua cha me/ngir&i 
gidm hg ddi v&i thiit hgi do ngu&i chua 
thdnh niin gdy ra 

Trdch nhiim cua cha me trong tru&ng 
hap ngu&i chua thdnh niin du&i 15 tudi 

Khodn 2 Dieu 586 Bg ludt Dan sy nam 
2015 quy dinh: Ngudi chua thdnh nien chua 
du 15 tudi thi cha me phdi chiu tedch nhidm 
BTTH todn bg, teong trudng hgp tai san eiia 
cha, me khdng dii ma con chua thdnh nien 
CO tdi sdn thi Idy phdn tdi sdn ciia con bdi 
thudng phdn cdn thidu. 

Tuy nhien, didu khodn ndy chi dirng lai 
d ngi dung quy dinh ve hdu quaphdp ly ma 
hodn todn khdng de cap ddn didu kien cau 
thdnh teach nhidm BTTH ciia cdc chii thd. 
Vdy can cii phdp ly ciia tedch nhiem BTTH 
cua cha, me ttong trudng hgp ndy la gi? Can 
cii phdp ly BTTH ciia con chua thdnh nien 
cho phdn thiet hai cdn thidu la gi? Nin tdn^ 
ly ludn nao ttd thdnh can cii phap ly cho moi 
quan he tdn tai hai ttdch nhidm BTTH nay 
dugc xac dinh ra sao?... Id nhung vdn dd tdn 
tai cdn phdi lam sang td. 

Ndu xem vide cd tdi san hay khong dd 
lam cdn cti doan dinh tedch nhiem BTTH ddi 
vdi tee chua thdnh nidn khong co nang lyc 
chiu ttach nhidm thi lieu rang co phu hgp 
dudi goc do can cii, ndn tdng phdp ly? Vdi 
quy che phdp ly nhu trdn se ddn tdi hdu qua 
cha me/ngudi gidm hg cua tre chua thdnh 
nien ttong trudng hgp khong thuc hidn nghia 
vu gido due, cham soc tte chua thdnh nien 
mgt cdch ddy du, diing myc ddn tdi he qua 
tee chua thdnh nidn thyc hidn hanh vi xdm 
hai teong khi khdng cd ndng lyc chiu ttdeh 
nhi?m - khd ndng nhdn thiic vd hanh vi do 
minh thuc hidn, chi cdn cha me khong cd tdi 
sdn thi chii thd chiu ttach nhidm BTTH se Id 
tte chua thdnh nidn. 

KINH NGHIEM QUOC TE 

Cd the luan gidi, cdn cii phdp ly vl vide 
lay tdi san eua con ehua t h ^ nidn bii dap 
vdo thiet hai cdn thidu la dya ttdn ydu cdu 
thuc hidn chiic ndng bu dap thidt hai toan bd 
cua BTTH ngodi hgp ddng. Tuy nhien, vide 
eong nhdn nhu vay cd mdu thudn vdi bdn 
chdt, y nghia cua khdi niem nang lye ehiu 
trach nhiem trong phdp luat ddn su hay 
khong la vdn dd phdi luu tdm. 

Vd bdn chdt phap ly cua ttdeh nhiem ciia 
cha me ttong trudng hgp nay, cd qudc gia 
xem day Id teach nhiem ty than va chuydn 
giao nghia vu chiing rainh 16i (khoan 1 Didu 
714 Bg luat Ddn sy Nhdt Bdn, khodn 1 Dilu 
832 BGB). Mgt sd he thdng phdp ludt khac 
CO sy phdn loai rd rdng trdch nhiem nay Id 
teach nhiem thay thd ddi vdi tre khong cd 
ndng lyc chiu tedch nhiem (dudi 14 tudi), do 
vdy trdch nhidm khdng dua ttdn l6i (khodn 
1 Didu 169 Quyln 6 Bg luat Ddn sy Ha 
Lan), va Id trdch nhidm nghiem ngat teong 
trudng hgp tee tu 14 tuoi den dudi 16 tudi vd 
chi mien ttach lihidm khi ehiing minh dugc 
khong thd ngdn ehdn dugc hanh vi ciia eon 
chua thdnh nien. Nhung cd nhiing qudc gia 
xem ddy Id loai ttdch nhiem thay thd khdng 
dua ttdn loi, ngay cd khi cha, me chiing minh 
dugc minh da nd lyc thue hidn nghia vu 
gidm sat con ehua thdnh nidn ciing khong 
phdi Id dieu kidn midn teach nhiem BTTH vd 
chi dugc gidm mdc BTTH (Didu 32 Ludt 
Bdi thudng thidt hai Trung Qudc). 

Phdp luat Vidt Nam hien nay chua chi ra 
dugc ddy la ttach nhiem vdi ban chat phap ly 
thd ndo? Dieu kidn cdu thdnh ra sao? Trong 
mgt pham vi nhat dinh, dugc xem Id mien 
eudng khi ludn gidi phap ludt Viet Nam vdi 
quy dinh nhu ttdn eo the hidu doi vdi nhiing 
tte chua thdnh nidn dudi 15 tudi thi chu the 
chiu ttdch nhiem BTTH la cha me, vdy ndn 
chdng ddi vdi nhiing trudng hgp tee dudi 15 
tuoi dugc xem nhu khdng ed nang luc ehiu 
ttach nhidm. Tuy nhidn, vide lay do tudi dudi 
15 dugc xem Id tidu ehi doan dinh co hay 
khdng c6 nang luc chiu ttach nhiem Id hoan 
toan bat hgp ly tir goc nhin khai nidm ndng 
lyc chiu ttdch nhiem. Bdi le, hoan todn khong 
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thd ludn gidi dugc bdn chdt phap ly ttdch 
nhidm cua cha me ttong trudng hop ndy Id 
ttdch nhidm thay the hay ttdch nhiem ty thdn, 
ciing nhu khdng the luan gidi dugc ttdch 
nhiem cua tre chua thdnh nien ttong trudng 
hgp tai sdn cua cha me khdng dii dl BTTH. 

Trdch nhiem cua cha me trong tru&ng 
hop tre chua thdnh niin tie du 15 tuoi din 
du&i 18 tudi 

Khodn 2 Didu 586 Bg luat Dan su ndm 
2015 quy dinh: Ngudi chua thdnh nidn tir dii 
15 tuoi den dudi 18 tuoi trong trudng hgp 
gdy thidt hai phai bdi thudng bdng tdi sdn 
cua minh. Tdi sdn ciia ngudi chua thdnh nien 
khdng du thi cha me phdi boi thudng phan 
thieu bang tdi san ctia minh. 

Vdi quy dinh ttdn, co thd luan giai phap 
ludt Viet Nam Idy moc do tudi de doan dinh 
nang luc chiu ttach nhidm. Trong trudng hgp 
nay, tte chua thanh nidn dugc xem Id cd ndng 
lyc chiu trach nhidm ddy dii vd Id chii thd 
chiu ttach nhidm BTTH do hanh vi eua minh 
gdy ra. Tuy nhidn, ddi vdi ttdch nhidm ciia 
cha me ttong trudng hgp tdi sdn ciia tte chua 
thdnh nidn khdng dii de BTTH, phdp lug-t 
Vi?t Nam hodn toan chua ludn gidi duge bdn 
ehdt phdp ly. Trudc het, phdi khdng dinh 
trdch nhiem cua cha me trong trudng hgp 
nay khong phdi Id ttdch nhidm thay the bdi 
ngudi thuc hi?n hdnh vi xdm hai Id tee ehua 
thdnh nidn cd ddy dii nang lyc chiu trach 
nhiem vd la ehu the BTTH ngodi hgp dong. 

Ndu Idy can cii dd thyc hidn chiic nang 
bli ddp thidt hai mgt cdch day du ddi vdi thidt 
hai ciia ngudi bi hai, teong trudng hgp tdi sdn 
cua con chua thanh nien khdng dii bu dap 
thidt hai thi cha me phai BTTH bdng tai sdn 
ciia minh, lieu rang cd thd hidu bdn chdt phdp 
ly vd ttdch nhidm ciia cha me ttong trudng 
hcrp nay la ttdch nhiem ty than hay khdng? 
Neu day Id ttach nhidm ty thdn thi viec xdy 
dung edn cii phdp ly dd khang dinh dieu kien 
cdu thdnh trach nhiem la didu khdng the 
thidu khi nhin nhdn ttdeh nhidm cua cha me 
ttong trudng hgp ndy. 

Trdch nhiim cua nguai gidm hp 
Khodn 3 Dilu 586 Bg ludt Dan sy 2015 
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quy dinh: Ngudi chua thdnh nidn... co nguai 
gidm hg thi ngudi gidm hd do dugc diing tai 
sdn eua ngudi dugc gidm hg dl bdi thudng; 
ndu ngudi dugc gidm hd khdng co tdi sdn 
hojc khdng dii tai sdn dl bdi thudng thi 
ngudi giam hg phdi bdi thudng bang tdi sdn 
ciia minh; ndu ngudi gidm hg chiing minh 
dugc minh khong cd 16i teong vide giam hg 
thi khong phdi Idy tdi sdn cua minh dd bdi 
thudng. 

Vdi quy dinh nhu teen, phap lu£it Viet 
Nam mac nhidn cdng nhan ttdch nhi?m 
BTTH ciia tee chua thdnh nien teong trudng 
hgp ted chua thanh nien c6 tdi sdn. Dieu nay 
se ddn tdi hai he qud nhu sau: Thie nhdt, di 
nguae lai Iy thuydt cdn bdn cua phdp ludt ddn 
su vd tinh chiu tedch nhidm ddn sy dya teen 
nang lyc ciia ehu the; Thic hai, phii nhan 
nghia vy eua ngudi giam hp doi vdi hdnh vi 
bdt hop phdp cua ngudi duac gidm hg. 

Trach nhiem BTTH cua ngudi gidm hg 
chi d t̂ ra khi tdi san cua ngudi dugc gidm 
hg khdng du cho thdy cd the ludn gidi rang 
phdp ludt Viet Nam nhin nhdn day la ttach 
nhidm thay thd vd chuydn giao nghia vy 
ehiing minh ldi, nhung thilu can cii phdp ly 
nghidm trgng khi ludn gidi ve bdn ehdt vd 
moi quan he giiia trdch nhidm cua ngudi 
gidm hg vd tte chua thanh nidn. 

3,2. Kiin nghi xdy dtmg quy che phdp 
ly lien quan 

Thie nhdt, edn xdy dung "khai nidm nang 
lyc chiu ttach nhidm", dac bidt Id xdy dyng 
tieu chi phan loai nang lyc chiu ttdeh nhiem 
cua ngudi chua thdnh nidn, dd qua d6 khdng 
dinh ehu thd cd ttdch nhiem BTTH. 

Thu hai, xac dinh duge bdn chdt phdp ly 
ve ttach nhiem ciia cha me/ngudi giam hg 
trong mdi tucmg quan vdi nang lyc chiu 
ttach nhidm ciia tte chua thdnh nien. 

Trudng hgp tte chua thanh nidn co nang 
lyc chiu ttach nhiera thi chii thi chiu ttdch 
nhiem BTTH la tre chua thanh nidn. Tuy 
nhien, trong trudng hop ndy ngudi bi hai 
hoan toan co quyln ydu cdu cha me /ngudi 
giara hg BTTH, nhung bdn chdt phdp ly vd 
ttdch nhidm cua cha me/ngudi giara hg ttong 
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tmong hgp nay la trach nhiem tit than. Khi trong viec xky dung can cii phap Iy lien quan 
xac dinh dugc ban chit phap ly ve trach din didu kien c4u thanh cung nhu ca chS 
nhi$m cua cha me trong tnrong hgp nay, ca miln trir trach nhiem. Co thi thiy, phap luat 
quan lap phap CO the xay dung quy che phap Diic xem trach nhiem ciia cha me trong 
ly vdi hai su lua chpn nhu sau: theo phap truong hgp nay la trach nhiem hr than hon la 
luat Nhat Ban, ap dung quy che phap ly ^^^^ ^-^^ ^ j ^ ^. ^^^^ ^ ^ ^ x^ 
Chung doi vol truang hgp nay, hoac theo day trong thuc tiln xet xir cua Nhat Ban cOng 
phap luat Due, xay dyng quy che phap ly ^^ ̂ ^ ^ ^ ^ ^.^ ̂ ^^ ^^ ^.. ^ ^ 
neng. Y nghia cua viec lua chon giai phap , , „ . , . . * . .̂̂  •, • ' . f .; 
nhu trto d* xay dmig ciiu cil phip ly xac f' >"' ^]^.^^]- ^^''^ ' " • , " ? ' ^° f^ S'" 
dinh dilu kiSn ciu thanh trach nhiem BTTH ' f "^f. '°*' '"=' ' •*'*•" '^y ^ '''"='> '*'?'° 
cua cha me/nguoi giam ho, co chi miln tru ""'?' '^^ "*« " ^ S P^^V '"»! ™ Lan, Trung 
trach nhiem va hau qua pliap ly. Q™'̂ - Y'?'̂  'v^ chgn ban chat phap ly ra sao 

Trucmg hgp tre chua thanh nien khong ^e quyet dinh dieu kien cau thanh trach 
CO nang luc chiu trach nhiem thi chu thi chiu '^^^'^- ^lec to chon giai phap nao cho phap 
trach nhiem BTTH la cha me va khong ciu 'H ' ' ^ ' ' ' ^am can dua tren mot nghien cuu 
thanh trach nhiem BTTH doi vdi tre chua day du ttr goc nhin phap luat so sanh, ciing 
thanh nien. Tuy nhien, ban chit phap ly vl nhu nghien ciiu thuc chiing xa hgi, van hoa, 
trach nhiem ciia cha me/ngu6i giam hg trong lich sir quan he gia dinh trong xa hgi Viet 
trucmg hcrp nay dong vai tro quan trgng Nam de dua ra mgt giai phap phii hgp • 
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