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dgi bien phong; bien gicd Quoc gia; khu 
vuc bao v?. 

Lich sic bdi viet: 
Nhan bai 
Bifin t?p 
Duygt bai 

Article Infomatio 
Keywords: Law 
Guard; border gu 
protected zone. 

Article History: 
Received 
Edited 
Approved 

04/03/2020 
06/03/2020 
07/03/2020 

n: 
on Vietnam Border 
ard; national border; 

04 Mar. 2020 
06 Mar. 2020 
07 Mar. 2020 

Tom tat: 
Bai v'lk ban v^ To trinh D\r an Luat Bien phong Vi?t Nam, Dy 
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Abstract: 
This article provides discussions of the Statement of the Bill on 
Vietnam Border Guard and the Bill of Vietnam Border Guard 
(version #5) and also recommendations for further improvements 
of the Statement of the Bill on Vietnam Border Guard and the 
Bill of Vietnam Border Guard. 

1. Td trinh Du an Luat BiSn phong Vi6t 
Nam 

Tac gid cho rdng, Td trinh Du dn Luat 
Bien phdng Viet Nam (Td trinh) cdn dugc 
hodn thien mdt sd vdn de sau: 

Thu nhdi, ttong bdn ly do cdn thiit ban 
hdnh Luat Bien phdng Viet Nara (Ludt Bien 
phdng), cd tdi ba ly do hoan thien he thing 
van ban quy pham phdp luat (QPPL); ttong 
dd cd Luat Bien gidi qudc gia (BGQG), Luat 
Bd ddi bien phdng (BDBP) v i xdy dung, 
quan ly, bdo ve BGQG d i cu thi hda chu 
truang ciia Dang v i "Chiin luge bao ve 
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BGQG", cdn rapt ly do (ly do thii 4) chiing 
minh cho viec can thiet nang Phap lenh 
BDBP thanh Ludt BDBP chii khdng phdi la 
Iy do cdn thiit ban hdnh Ludt Bien phdng 
Viet Nam. 

Thir hai, tai ttang 3 Td trinh cd nhan 
dinh: " hien nay, hogt ddng tren bien gi&i, 
KVBG (khu vuc bien gidi), cica khdu cd 
nhiiu chu the thupc nhieu bd, ngdnh Trung 
uang nhu: Chinh quyen dia phuang. Cdng 
an, BDBP, Cdnh sdt biin, Cdng vu. Hdi 
quan, Kiem ldm, Kiem dich, Kiem ngu, Qudn 
ly thi tru&ng... tham gia vdo xdy dung, qudn 
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ly, bdo ve BGQG, KVBG nhung nhiim vu, 
quyen hgn cda cdc ca quan ndy dang duac 
quy dfnh tgi cdc vdn bdn phdp lugt chuyen 
ngdnh nen ddn din nhimg khd khdn, vudng 
mac bdt cap trong thi hdnh trin thuc te "^. 

Tac gid cho rdng, ddnh gid nhu tten chua 
chinh xdc, thiiu thuyit phuc bdi le vdi viec 
ban hdnh mgt loat cac van ban QPPL vi luc 
lugng (nhu Ludt Cdng an nhdn ddn, Ludt 
Cdnh sdt biin \^et Nam, Luat Hdi quan, Luat 
kiim ngu, Ludt Kiem lam...) thi chiic nang, 
nhi§m vu vd quyen ban ciia tung luc lugng 
neu tten dugc quy dinh ttong cac van bdn 
phap ludt tuong iing la dieu tdt nhien. Cdn 
vdn di "ddn den nhirng khd khdn, vu&ng 
mdc bdt cap trong thi hdnh trin thuc ti " ed 
chang d day cbi Id kbau td chiic thue hien; 
dd la viee phdi hgp thuc hien nhiem vu giua 
cac luc lugng d bien gidi, cua khdu, vung 
biin. Do vay, ddy khdng the la ly do de ban 
hanh Ludt Bien phdng. Bdi le, neu nhdn dinh 
neu tten la ly do di ban hdnh Luat Bien 
phdng, tbi tai sao ttong sd 34 Dieu cua Du 
thdo Ludt Bien phdng cd tdi 14 DiSu quy 
dinh true tiip vi BDBP ma khdng cd dieu 
ludt nao quy dinh ve ehiic nang, nhiera vu 
cua tung luc lugng (Luat Cdng an nhan dan, 
Ludt Cdnh sdt biin Viet Nara, Hdi quan, 
Kiem ngu, Kiem lam...). 

Trong Td trinh cdn cd nhdn dinh: 
"...Bin cgnh do, trong th&i gian qua Nhd 
nu&c da ddu tu vdo cdc chuang trinh, muc 
tieu quoc gia tgi viing sdu, viing xa, viing dgc 
biit khd khdn trong do cd KVBG da mang 
lgi nhirng hieu qud nhdt dinh ve kinh ti - xd 
hpi. Tuy nhien, viic ddu tu cua Nhd nudc, 
dia phuang vdn cdn ddn trdi, hieu qud chdt 
luang cdn hgn chi, chua ddp img yiu cdu 

xdy dung BGQG, KVBG vimg mgnh"^ 
nhung Du thdo Luat Bien phdng lai khdng 
de cap den ndi dung xdy dung BGQG, 
KVBG. Phdi chang day la su thiiu logic giiia 
Td trinh vd Du thdo Luat. 

Thir ba, tai ttang 4 Td trinh cd neu; 
"•- Do Phdp lenh ban hdnh tic ndm 1997 

nin mptsd quy dinh cua Phdp lenh liin quan 
din hgn chi quyin con ngu&i, quyen cong 
ddn vd xdy dung luc lucmg vU trang nhdn 
ddn ldm ndng cdt trong thuc hien nhiem vg 
qudc phdng, bdo ve an ninh qudc gia. bdo 
dam trdt tu an todn xd hpi (TTATXH), ddu 
tranh phdng, chdng tpi phgm chua phii hap 
vdi Hiin phdp ndm 2013; ddng th&i, hinh 
thuc, bd cue cua Phdp lenh chua phii hap v&i 
Ludt Ban hdnh vdn bdn QPPL ndm 2015. 
Bin cgnh do, mpt sd thudt ngie trong Phdp 
lenh khdng phd hop v&i thugt ngir trong cdc 
van bdn phdp ludt chuyen ngdnh lien quan 
vd nhieu nhiem vu, quyen hgn cua BDBP 
dang duac quy dinh tdn mgn trong cdc lugt 
chuyen ngdnh ddn din tinh trgng khd theo 
ddi. thieu thdng nhdt, thgm chi gdy khd khdn 
cho qud trinh thuc thi nhiim vu cua BDBP 
nhu: Nhiem vu cua ca quan chuyen trdch bdo 
ve an ninh qudc gia a KVBG; kiem tra. kiem 
sodt xudt nhdp cdnh...; 

- Qud trinh tdng kit 20 ndm thi hdnh 
Phdp linh BDBP, hdu hit cdc ban, bo, 
ngdnh, Uy ban nhdn ddn cdc tinh, thdnh pho 
true thupc Trung uang cd bien gi&i deu 
thong nhdt kiin nghi, di xudt tiip tuc hodn 
thien he thdng phdp lugt vixay dung, qudn 
ly bad ve BGQG, KVBG vd xdy dung 
BDBP ddm bdo thdng nhdt vdi Hien phdp, 
vdn bdn phdp lugt lien quan, cdc dieu u&c 
qudc ti md nu&c Cong hda xa hdi chu nghia 

1 To trinh s6 70/TTr-CP ngay 04/3/2020 cua Chinh phii vi Du an Luat Bien Phong Vî t Nam, tr.3. 
2 To trinh s6 70/TTr-CP ngay 04/3/2020 cua Chinh phu vi Du an Luat Bien Phong Viet Nam, tr.3-4. 
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Viet Nam Id thdnh vien; dong th&i khdn 
truong thuc hiin Nghi quyit sd 33-NQ/TW 
ngdy 28/9/2018 cua Bp Chinh tri ve Chiin 
lucfc bdo ve BGQG, s&m bdo cdo Quoc hdi 
xdy dung Lugt Bien phdng Viet Nam " 

Theo tde gid, ddy la ly do di hodn thien 
(ban hdnh mdi hoac sua ddi, bd sung) cdc 
van bdn QPPLve xay dung, qudn ly, bdo ve 
BGQG, KVBG; trong do cd viec siia ddi 
Ludt BGQG (neu cd) va ban hanh Ludt 
BDBP. Vd ddy hoan toan khdng phdi Id ly do 
de ban hdnh Ludt Bien phdng theo hudng 
phdp dien hda Nghi dinh sd 140/2004 cua 
Chinh phu quy dinh chi tiet rapt sd Di6u cua 
Luat BGQG vao Ludt Bien phdng Viet Nam 
(md theo thdng ke ciia Bd Cdng an tbi cd tdi 
17/34 Dieu cua Du thao Luat Bien phdng 
Viet Nam quy dinh nhung ndi dung da dugc 
de cap tai Luat BGQG vd Nghi dinh sd 
140/2004 cua Chmh phu)^ 

Thu tu, tgi Muc II "Muc dich, quan 
diem chi dgo x&y dung />(*• thdo", Td ttinh 
neu rauc dich cua viec ban hdnh Luat Bien 
phdng Viet Nam Id "... dap img yiu cdu 
nhiem vu qudn ly, bdo ve BGQG trong tinh 
hinh m&i" vdi quan diem chi dao "Dam bdo 
tinh hgp Hien, hgp phap, thdng nhdt, ddng 
bd vdi he thdng van ban phdp luat chuyen 
nganh cd lien quan den qudn ly, bdo v^ 
BGQG vd cdc diiu u&c qudc ti ve BGQG 
md nu&c CHXHCN Viet Nam la thdnh vien". 
Nhu vay, muc dich vd quan diem chi dao xdy 
dung Ludt Bien phdng Viet Nam mdi chi de 
cap tdi 2/3 nhiem vu cdng tdc bien gidi Id 
"qudn ly, bdo ve BGQG " md khdng de cap 
tdi mdt boat ddng cdt ldi Id "xdy dung 
BGQG"?. Rd rang la Du thao Luat Bien 
phdng chua bdo dam tinh todn dien. 

2. D '̂ thao Luat Bien phdng Viet Nam 
2.1. Ten lugt "Lugt Bien phong Viet 

Nam" 
Tdc gid cho rang, ten ggi ciia Ludt phai 

bao qudt ndi dung eua Ludt. Xudt phat tir 
khai niem "Bien phdng Id cdng cudc xay 
difng, qudn ly, bdo ve BGQG, KVBG bdng 
sice mgnh tong hap cua todn ddn tdc, trong 
do cdc bp, ca quan ngang bd, chinh quyen 
dia phuang, luc luang vu trang nhdn ddn 
ldm ndng cot"* thi ndi dung cua Luat Bien 
phdng Viet Nam phai quy dinh vi xay dung, 
qudn ly, bdo vf BGQG, KVBG. Viee quy 
dinh nhung vdn di vi xay dung, qudn ly, bdo 
ve BGQG, KVBG ttong Du thdo Luat ndy 
phai thda man yeu cdu ciia khodn 2 Dieu 8 
Ludt Ban hdnh vdn ban QPPL Id "khdng 
dugc quy dinh lai nhiing ngi dung da duge 
quy dinh ttong van ban QPPL khac (Luat 
BGQG); trudng hgp can siia ddi ngi dung 
cua ludt da ban hanb thi phdi cd dieu khoan 
siia ddi ttang ludt mdi (khodn 2 Dieu 12 Ludt 
ban hdnh vdn bdn QPPL). Tuy nhien, vdi 
khdi niem "Bien phdng" neu tten, pham vi 
dieu chinh ciia Luat Bien phdng Viet Nam 
lai triing vdi phara vi dieu chinh eua Ludt 
BGQG (Id quy dinh ve xdy dung, quan ly, 
bdo ve BGQG vd KVBG)^ Mat khac, qua 
nghien ciiu toan bg Dii thao Lu^t Bien 
phdng Viet Nam, tdc gid nhan thay, ttong sd 
7 chuang vdi 34 dieu thi: ndi dung "xdy 
dung BGQG, KVBG lai khdng dugc di cap 
tdi; cd tdi 2/6 chuang va 16/34 diiu luat quy 
dinh true tiip lien quan din vi tri, chiic ndng, 
nhiem vu cua BDBP va che do chinh sdch 
ddi vdi BDBP Mac du, ten ggi cua Ludt da 
dugc dat ra trong qua ttinh xay dung Du 
thao Ludt Bien phdng Viet Nam (Du thdo 

Xem Philu xin y kign Thanh vien Chinh phu biSu quySt d6i voi Du an Luat Bien phong Viet Nam {tr.2 Tai 
lieu H6 so du an Luat Bien phong Viet Nam va y kign cua Dai tucmg To Lam). 
Xem DiSu 2 Du thao Luat Bien phong Viet Nam. 
Xem DiSu 2 Luat Bien gioi quoc gia. 
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Ludt) va da cd 6 bd (Bd Tu phap, Bg Cdng 
an, Bd Ndi vu, Bg Tdi chinh, Bd Ndng 
nghiep vd Phat trien ndng thdn, Bd Ke hoach 
vd Ddu tu) va 1 tinh (Thanh Hda) de nghi dat 
ten la "Lu^t BDBP" vdi nhiing lap ludn 
thuyet phuc. Tuy nhien, de giii nguyen ten 
Du thao Lu|t, thi "Du thdo lugt da duac 
chinh sua theo hu&ng quy dinh ve BDBP it 
han so vdi quy dinh chung ve bien phdng 
theo huang gidm sd dieu khodn quy dinh ve 
Luc lucmg biin phdng vd kit cdu riing 1 
chuang (Chuong 5) quy dinh vi Luc lupmg 
biin phdng de bdo ddm hdm lucmg chu yiu 
tap chung cho cdc quy dinh vi biin phdng, 
phil hap, thdng nhdt v&i ten gpi cua Ludt "*. 
Tuy nhien, thuc ttang Du thdo Ludt lai 
khong nhu gidi trinh, bdi le ttong Du thdo 
Luat dugc trinh de thara tta, bao cdo Uy ban 
thudng vu Qudc hdi ed 2 chuang (chii khdng 
phdi 1 chuang) vd 16/34 dieu quy dinh vi 
BDBP. Mat khac, v§ phucmg phdp ludn, n6u 
de dat duge muc dich giii nguyen ten gpi eiia 
Ludt raa phdi gidm sd diiu khodn quy dinh 
ve Luc luang bien phdng thi lai khdng dat 
dugc muc dich vd quan diem chi dao xay 
dung Ludt nay Id "The chi ddy dii quan 
diem, dudng ldi, chinh sach cua Ddng vi xdy 
dimg lire lugng BDBP". 

Trd lai mdt van de cd lien quan true tiip 
den ten Du thdo Luat la "Phgm vi dieu 
chinh ". Theo quy dinh tai Dieu 1 Du thdo 
Ludt Bien phdng, "Ludt ndy quy dinh chinh 
sdch, nguyen tdc, luc luang ndng cdt, 
chuyin trdch, biin phdp thi hdnh nhiem vu 
bien phdng, nen bien phdng todn ddn; trdch 
nhiem cua ca quan, td chiec, cd nhdn cd lien 
quan ve biin phdng". Quy dinh ndy cd mdt 
sd bdt cap sau: 

- Mot Id. "Luat ndy quy dinh chinh sach, 
nguyen tac..." nhung ndi dung Du thdo Luat 
khdng rd Id chinh sdch, nguyen tdc gi, mac 
du Diiu 3 Du thdo Ludt quy dinh vi "Chinh 
sdch cua Nhd nudc vi bien phdng", Diiu 6 
quy dinh vi "Nguyen tdc thuc thi nhiem vu 
bien phdng vd ragt chuang (Chuang 5) quy 
dinh ve "Bdo ddra vd che dd, ehinh sach vi 
bien phdng". 

- Hai la, vdi khang dinh "Lugt ndy quy 
dinh... luc luang ndng cdt, chuyin trdch, 
bien phdp thi hdnh nhiem vii bien phdng, nen 
bien phdng todn ddn " thi dd Id quy dinh vi 
vi tri, chiic nang, nhiem vu cua BDBP. Bdi 
le, theo quy dinh ciia Luat BGQG, "BDBP 
Id luc lupng ndng cdt, chuyen trdch, phdi 
hpp v&i cdc luc lupng Cdng an nhdn ddn, 
cdc ngdnh hiru quan vd chinh quyen dia 
phuong trong hogt ddng qudn ly, bdo ve 
BGQG, giir gin an ninh, trdt tu, an todn xd 
hpi &KVBG theo quy dinh cua phdp ludt"^. 

Nhu vay, neu giii nguyen ten Du thdo 
"Ludt Bien phdng Viet Nara" thi phdi bd 
sung rat nhieu ngi dung lien quan den "xdy 
dung BGQG, KVBG" va "ehiic nang, nhiera 
vu ciia cac luc lugng thuc thi phap luat d 
bien gidi". Trong khi quy dinh ve "xdy dung 
BGQG, KVBG" da dugc quy dinh hi Diiu 
25 din Diiu 30 Ludt BGQG; quy djnh vi 
"chiic nang, nhiem vu cua cac lire lugng 
thuc thi phdp ludt d bien gidi" da dugc quy 
dinh trong cac van ban QPPL ve timg luc 
lugng (Ludt Cdng an nhdn ddn, Ludt Cdnh 
sat biin Viet Nam, Hdi quan, Kiim ngu, 
Kiim Idra...). Diiu ndy la khdng kha thi, neu 
cd Idra thi se dan tdi su chdng cheo giiia cac 
vdn bdn QPPL. Do vay, tac gid di nghi ddt 

Xem Muc II "Tilp diu, giai trinh y kiln d6ng gop d6i voi du thao Luat Bien phdng Viet Nam" ciia Ban 
T6ng hgp y kiln tham gia cua cdc bg, nganh, UBND tinh, thanh ph6 co bien gioi voi h6 so Du an Luat Bien 
phong Viet Nara. 
Xem khoan 2 Dieu 31 Lu t̂ Bien giai quoc gia. 
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Viet Nam la thdnh viin; ddng thai khdn 
truang thuc hien Nghi quyet sd 33-NQ/lW 
ngdy 28/9/2018 cua Bd Chinh tri vi Chiin 
luac bdo ve BGQG, s&m bdo cdo Qudc hdi 
xdy dung Ludt Bien phdng Viet Nam " 

Theo tdc gid, day la ly do de hoan thien 
(ban hdnh radi hoac sua ddi, bd sung) cdc 
vdn ban QPPLve xdy dung, quan ly, bdo ve 
BGQG, KVBG; ttong do cd viec sira ddi 
Luat BGQG (niu cd) vd ban hanh Ludt 
BDBP. Vd day hodn todn khdng phai la ly do 
de ban hdnh Luat Bien phdng theo hudng 
phap dien hda Nghi dinh sd 140/2004 ctia 
Chinh phii quy dinh chi tiet mdt sd Dieu ciia 
Luat BGQG vdo Ludt Bien phdng Viet Nara 
(ma theo thdng ke ciia Bg Cdng an thi cd tdi 
17/34 Dieu cua Du thao Luat Bien phdng 
Viet Nam quy dinh nhung ndi dung da dugc 
de cap tai Ludt BGQG va Nghi dinh sd 
140/2004 cua Chmh phu)^ 

Thvr tu, tgi Muc II "Muc dich, quan 
diem chi dgo xay dvmg Du thdo", Td trinh 
neu muc dich ciia viec ban hdnh Luat Bien 
phdng Viet Nam la "... ddp icng yeu cdu 
nhiim vu qudn ly, bdo ve BGQG trong tinh 
hinh m&i" vdi quan diem chi dao "Ddra bdo 
tinh hgp Hien, hgp phdp, thdng nhdt, ddng 
bd vdi he thdng van bdn phdp ludt chuyen 
nganh cd lien quan den qudn ly, bdo ve 
BGQG vd cdc dieu u&c qudc te ve BGQG 
md nu&c CHXHCN Viet Nam Id thdnh vien"''. 
Nhu vdy, rauc dich va quan diem chi dao xay 
dung Ludt Bien phdng Viet Nam mdi chi de 
cap tdi 2/3 nhiem vu cdng tac bien gidi Id 
"qudn ly, bdo ve BGQG" rad khdng de cap 
tdi mdt boat dgng cdt loi Id "xdy dung 
BGQG"?. Ro rdng la Du thao Luat Bien 
phdng chua bdo dam tinh todn dien. 

2. Du thao Luat Bien phong W^t Nam 
2,1. Ten lugt "Lugt BiSn phong Viet 

Nam" 
Tac gid cho rdng, ten ggi eua Luat phdi 

bao quat ndi dung eiia Luat. Xuat phdt tu 
khdi ni?ra "Bien phdng Id cdng cuoc xdy 
dung, qudn ly, bdo ve BGQG, KVBG bang 
sue mgnh tdng hop cua todn ddn tpc, trong 
do cdc bp, ca quan ngang bd, chinh quyen 
dia phucmg, luc luang vd trang nhdn ddn 
ldm ndng cdt"" thi ndi dung cua Luat Bien 
phdng Viet Nara phai quy dinh vi xay dung, 
qudn ly, bdo vf BGQG, KVBG. Viec quy 
dinh nhiing vdn di vi xay dung, qudn ly, bao 
ve BGQG, KVBG ttong Du thdo Luat ndy 
phai thda man yeu cau cua khodn 2 Dieu 8 
Ludt Ban hdnh van ban QPPL Id "khdng 
dugc quy dinh lai nhiing ngi dung da dugc 
quy dinh trong van ban QPPL khde (Ludt 
BGQG); trudng hgp can siia ddi ngi dung 
ciia ludt da ban hanh thi phai cd dieu khodn 
sua ddi ttong ludt radi (khoan 2 Dieu 12 Luat 
ban hdnh van ban QPPL). Tuy nhien, vdi 
khai niem "Bien phdng" neu tten, pham vi 
dieu chinh cua Luat Bien phdng Viet Nam 
lai tning vdi pham vi dieu chinh eiia Ludt 
BGQG (Id quy dinh ve xdy dung, qudn ly, 
bdo ve BGQG vd KVBG)^ Mat khde, qua 
nghien ciiu todn bd Du thdo Luat Bien 
phdng Viet Nam, tac gia nhan thay, ttong sd 
7 chuang vdi 34 dieu thi: ndi dung "xay 
dung BGQG, KVBG lai khdng duge di cap 
tdi; cd tdi 2/6 chuang va 16/34 dieu luat quy 
dinh true tiep lien quan den vi tri, chiic nang, 
nhiem vu ciia BDBP vd che do chinh sdch 
ddi vdi BDBP. Mac dii, ten ggi ciia Ludt da 
dugc dat ra trong qua ttinh xay dung Du 
thao Luat Bien phdng Viet Nam (Du thdo 

3 Xem Philu xin y kiln Thanh vien Chinh phii bilu quyit d6i voi Dy an Luat Bien phong Viet Nam (tr.2 Tai 
lieu H6 so dy an Luat Bien phong Viet Nam vl y kien ciia Dai tuong To Lam). 

4 Xem Dilu 2 Dy thao Luat Bien phong Viet Nam. 
5 Xera Dilu 2 Luat Bien gidi quoc gia. 
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Ludt) vd da cd 6 bO (Bg Tu phdp, Bd Cdng 
an, Bd Ndi v\i, Bd Tai chinh, Bd Ndng 
nghiep va Phdt triin ndng thdn, Bg Ki hoach 
va Ddu tu) vd 1 tinh (Thanh Hda) di nghi dat 
ten la "Ludt BDBP" vdi nhiing lap ludn 
tiiuyit phuc. Tuy nhien, di giii nguyen ten 
Du thdo Luat, thi "Du thdo ludt da duac 
chinh sua theo huang quy dinh ve BDBP it 
han so v&i quy dinh chung ve bien phdng 
theo hu&ng gidm sd dieu khodn quy dinh ve 
Luc luang bien phdng vd kit cdu riing 1 
chuang (Chuang 5) quy dinh vi Luc lucmg 
bien phdng di bdo ddm hdm luang chu yiu 
tgp chung cho cdc quy dinh ve bien phdng, 
phil hap, thdng nhdt v&i tin gpi cua Lugt"^. 
Tuy nhien, thuc ttang Dir thdo Ludt lai 
khdng nhu gidi trinh, bdi le ttong Du thdo 
Luat dugc ttinh di thdm tta, bdo cdo Uy ban 
thudng vu Qudc hdi cd 2 chuong (ehii khdng 
phai 1 chuang) va 16/34 dieu quy dinh vS 
BDBP. Mat khac, ve phuang phdp ludn, neu 
di dat duge mue dich giii nguyen ten ggi cila 
Luat ma phdi gidm sd diiu khodn quy dinh 
ve Luc lupmg bien phdng thi lai khdng dat 
dugc muc dich vd quan diem chi dao xay 
dung Luat nay Id "The che ddy dii quan 
diim, dudng ldi, chinh sdch cua Dang ve xdy 
dung luc lugng BDBP". 

Trd lai mgt vdn di cd lien quan true tiep 
din ten Du thdo Luat Id "Phgm vi diiu 
chinh ". Theo quy dinh tai Dieu 1 Du thdo 
Luat Bien phdng, "Ludt ndy quy dinh chinh 
sdch, nguyen tdc, luc luang ndng cdt, 
chuyen trdch, biin phdp thi hdnh nhiim vu 
bien phdng, nen biin phdng todn dan; trdch 
nhiim cua caquan, td chiec, cd nhdn cd liin 
quan vi biin phdng". Quy dinh nay cd radt 
sd bat cap sau: 

- Mdt Id, "Ludt ndy quy dinh chinh sach, 
nguyen tac..." nhung ndi dung Du thdo Ludt 
khdng rd la chinh sach, nguyen tdc gi, mac 
du Dieu 3 Du thdo Luat quy dinh vi "Chinh 
sdch ciia Nha nudc ve bien phdng", Diiu 6 
quy dinh ve "Nguyen tdc thuc thi nhiem vu 
bien phdng va mdt chuang (Chuang 5) quy 
dinh ve "Bdo dam vd che do, chinh saeh vi 
bien phdng". 

- Hai la, vdi khang dinh "Lugt ndy quy 
dinh... luc luang ndng cdt, chuyen trdch, 
biin phdp thi hdnh nhiim vu biin phdng, nen 
bien phdng todn ddn " thi do la quy dinh ve 
vi tti, chiic nang, nhiem vu cua BDBP. Bdi 
le, theo quy dinh cua Ludt BGQG, "BDBP 
la luc lupng ndng cdt, chuyen trdch, phdi 
hpp v&i cdc luc lupng Cdng an nhdn ddn. 
cdc ngdnh hihi quan vd chinh quyen dia 
phuang trong hogt ddng qudn ly, bdo vi 
BGQG, giic gin an ninh, trdt tu. an todn xd 
hpi & KVBG theo quy djnh cua phdp ludt"'^. 

Nhu vdy, neu giii nguyen ten Du thao 
"Luat Bien phdng Viet Nam" thi phdi bd 
sung rat nhieu ngi dung lien quan den "xdy 
dung BGQG, KVBG" vd "chiic nang, nhiem 
vu cua cdc lire lugng thirc thi phap lugt d 
bien gidi". Trong khi quy dinh vi "xay dung 
BGQG, KVBG" da dugc quy dinh tti Diiu 
25 din Diiu 30 Ludt BGQG; quy dinh vi 
"chiic nang, nhiem vu cua eac luc lugng 
thuc thi phdp ludt d bien gidi" da dugc quy 
dinh trong cdc van bdn QPPL vi tung luc 
lugng (Ludt Cdng an nhdn ddn, Ludt Cdnh 
sdt biin Viet Nam, Hai quan, Kiim ngu, 
Kiim lam...). Diiu nay Id khdng kha thi, niu 
cd Idra thi se ddn tdi su chdng cheo giiia cac 
vdn bdn QPPL. Do vay, tdc gia di nghi dat 

Xem Muc II "Tilp diu, giai trinh y kiln d6ng gop d6i voi dy thao Luat Bien phong Viet Nam" cua Ban 
T6ng hgp y kiln tham gia ciia cdc bg, nganh, UBND tinh, thanh ph6 co bien gioi voi ho so Dy an Lu$t Bien 
ph6ng Vî t Nam. 
Xem khoan 2 Dieu 31 LuSt Bien gioi qu6c gia. 
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Viit Nam la thdnh vien; dong th&i khdn 
truang thuc hiin Nghi quyit sd 33-NQ/TW 
ngdy 28/9/2018 cua Bp Chinh tri ve Chien 
luac bdo vi BGQG, s&m bdo cdo Quoc hpi 
xdy dung Lugt Biin phdng Viet Nam " 

Theo tac gid, day Id ly do de hodn thien 
(ban hanh mdi hodc sua ddi, bd sung) cdc 
vdn bdn QPPLve xdy dung, qudn ly, bdo ve 
BGQG, KVBG; trong dd cd viec sua ddi 
Ludt BGQG (niu cd) vd ban hanh Ludt 
BDBP. Vd ddy hodn todn khdng phai la ly do 
de ban hdnh Luat Bien phdng theo hudng 
phdp diin hda Nghi dinh sd 140/2004 ciia 
Chinh phu quy dinh chi tiet mdt sd Diiu ciia 
Luat BGQG vdo Ludt Bien phdng Viet Nam 
(md theo thdng ke cua Bd Cdng an thi cd tdi 
17/34 Dieu cua Du thdo Ludt Bien phdng 
Viet Nam quy dinh nhirng ndi dung da dugc 
de cap tai Luat BGQG vd Nghi dinh so 
140/2004 ciia Chinh phu)^ 

Thu tu, tgi Muc II "Muc dich, quan 
diem chi dgo xdy dung Die thdo", Td trinh 
neu rauc dich cua viec ban hdnh Ludt Bien 
phdng Viet Nam Id "... ddp ung yeu cdu 
nhiem vu qudn ly, bdo ve BGQG trong tinh 
hinh m&i" vdi quan diem chi dao "Ddra bdo 
tinh hgp Hien, hgp phap, thdng nhdt, ddng 
bd vdi he thdng van bdn phdp ludt chuyen 
nganh cd lien quan den qudn ly, bao ve 
BGQG vd cdc diiu u&c qudc ti ve BGQG 
md nudc CHXHCN Viet Nam Id thdnh viin". 
Nhu vdy, muc dich va quan diem chi dao xay 
dung Luat Bien phdng Viet Nara mdi chi de 
cap tdi 2/3 nhiem vu cdng tac bien gidi la 
"qudn ly, bdo vi BGQG" rad khdng de cap 
tdi rapt hoat dgng cdt loi la "xdy dung 
BGQG"?. Rd rdng Id Du thdo Ludt Bien 
phdng chua bdo ddra tinh todn dien. 

2. Du thao Lu5t Bi6n phong Vi§t Nam 
2.1. Ten lugt "Lugt Bien phdng Viet 

Nam'* 
Tdc gid cho rang, ten ggi cua Luat phai 

bao qudt ndi dung cua Ludt. Xuat phdt tir 
khai niera "Bien phdng Id cdng cupc xay 
dung, qudn ly, bdo ve BGQG, KVBG bang 
sue mgnh tdng hap cua todn ddn tdc, trong 
do cdc bd, ca quan ngang bp, chinh quyen 
dia phuong, lice lupmg vii trang nhdn ddn 
ldm ndng cdt"" thi ndi dung cua Ludt Bien 
phdng Viet Nara phdi quy dinh ve xay dung, 
qudn ly, bdo v^ BGQG, KVBG. Viec quy 
dinh nhijng van de ve xay dung, qudn ly, bao 
ve BGQG, KVBG ttong Du thdo Ludt nay 
phai thda man yeu cau cua khoan 2 Dieu 8 
Luat Ban hanh van bdn QPPL la "khdng 
dugc quy dinh lai nhung ndi dung da dugc 
quy dinh ttong van bdn QPPL khde (Ludt 
BGQG); trudng hgp can sua ddi ndi dung 
cua ludt da ban hdnh thi phdi cd diSu khodn 
sua ddi ttong ludt mdi (khodn 2 Dieu 12 Luat 
ban hdnh van bdn QPPL). Tuy nhien, vdi 
khai niem "Bien phdng" neu tten, pham vi 
dieu chinh cua Luat Bien phdng Viet Nam 
lai tning vdi phara vi dieu chinh cua LuEit 
BGQG (Id quy dinh ve xdy dung, qudn ly, 
bdo ve BGQG vd KVBG)^ Mat khde, qua 
nghien ciiu todn bd Du thdo Ludt Bi§n 
phdng Viet Nam, tac gia nhan thdy, ttong sd 
7 chuang vdi 34 dieu thi: ndi dung "xdy 
dung BGQG, KVBG lai khdng dugc di cap 
tdi; cd tdi 2/6 chuang vd 16/34 dieu luat quy 
dinh true tiep lien quan den vi tri, chiic ndng, 
nhiem vu ciia BDBP va che do chinh sdch 
ddi vdi BDBP. Mac du, ten ggi ciia Luat da 
dugc ddt ra ttong qua trinh xay dung D\r 
thao Ludt Bien phdng Viet Nam (Du thdo 

Xem Philu xin y kiln Thanh vien Chinh phu bieu quyet doi voi Du an Luat Bien phong Viet Nam (tr.2 Tai 

lieu Ho so dy an Luat Bien phong Viet Nam ve y kien cua Dai tuong To Lam). 

Xera Dilu 2 Du thao Luat Bien ph6ng Viet Nam. 

Xem Dilu 2 Luat Bien gidi quoc gia. 

28 NGHiiN CUU 
LAP P H A P _ /So 5(405)-13/2020 



BAN VE DUAN LUAT 

Luat) va da cd 6 bd (Bd Tu phap, Bd Cdng 
an, Bd Ngi vu, Bd Tdi chinh, Bd Ndng 
nghiep vd Phdt triin ndng thdn, Bg Ki hoach 
va Ddu tu) vd 1 tinh (Thanh Hda) di nghi dat 
ten la "Ludt BDBP" vdi nhiing lap ludn 
thuyet phuc. Tuy nhien, dS giii nguyen ten 
Du thao Ludt, thi "Du thdo lugt da duac 
chinh sica theo hu&ng quy dinh vi BDBP it 
han so v&i quy dinh chung ve biin phdng 
theo hu&ng gidm sd diiu khodn quy dinh vi 
Luc lupng biin phdng vd kit cdu riing 1 
chuang (Chuang 5) quy dinh ve Luc lupng 
biin phdng de bdo ddm hdm lupmg chu yiu 
tap chung cho cdc quy dinh vi biin phdng, 
phu hap, thdng nhdt v&i ten gpi cua Ludt"^. 
Tuy nhien, thuc ttang Du thdo Lu$.t lai 
khdng nhu giai trinh, bdi le ttong Dir thdo 
Lu?t dugc trinh de thdm tta, bdo cdo Uy ban 
thudng vu Qudc hgi cd 2 chuang (chii khdng 
phdi I chuang) va 16/34 dieu quy dinh ve 
BDBP. Mat khde, ve phuang phap luan, niu 
de dat dugc muc dich giii nguyen ten ggi cua 
Ludt ma phdi gidm sd diiu khodn quy dinh 
vi Luc luang biin phdng thi lai khdng dat 
dugc muc dich va quan diera chi dao xay 
dung Luat ndy Id "The che ddy du quan 
diem, dudng Ioi, chinh sach cua Ddng ve xdy 
dung lire lugng BDBP". 

Trd lai mdt vdn de cd lien quan true tiep 
den ten Du thdo Ludt Id "Phgm vi dieu 
chinh ". Theo quy dinh tai Dieu 1 Du thao 
Ludt Bien phdng, "Ludt ndy quy dinh chinh 
sdch, nguyin tdc. luc lupmg ndng cdt, 
chuyin trdch, bien phdp thi hdnh nhiim vu 
biin phdng, nin biin phdng todn ddn; trdch 
nhiim cua ca quan, td chuc, cd nhdn cd lien 
quan ve bien phdng ". Quy dinh nay cd rapt 
sd bat cap sau: 

- Mot Id, "Luat ndy quy dinh chinh sach, 
nguy6n tdc..." nhung ngi dung Du thao Ludt 
khdng rd la chinh sdch, nguyen tdc gi, mac 
du Diiu 3 Du thdo Ludt quy dinh vi "Chinh 
sdch eua Nha nudc vi bien phdng", Diiu 6 
quy djnh vi "Nguyen tie thuc thi nhiem vu 
bien phdng vd mdt chuang (Chuang 5) quy 
dinh ve "Bao ddm vd che do, chinh sach vi 
bien phdng". 

- Hai Id, vdi khang dinh "Ludt ndy quy 
dinh... luc lupmg ndng cdt, chuyen trdch, 
biin phdp thi hdnh nhiim vu biin phdng, nin 
biin phdng todn ddn " thi dd Id quy dinh ve 
vi tti, chiic ndng, nhiem vu eiia BDBP. Bdi 
le, theo quy dinh cua Ludt BGQG, "BDBP 
la luc lupng ndng cdt, chuyin trdch, phdi 
hap v&i cdc luc lucmg Cdng an nhdn ddn, 
cdc ngdnh hiru quan vd chinh quyen dja 
phuang trong hogt dpng qudn ly, bdo vi 
BGQG, giU gin an ninh, trat tu, an todn xa 
hdi a KVBG theo quy dinh cua phdp ludt"^. 

Nhu vdy, neu giii nguyen ten Du thao 
"Ludt Bien phdng Viet Nam" tbi phdi bd 
sung rdt nhieu ngi dung lien quan den "xay 
dung BGQG, KVBG" va "chiic nang, nhiem 
vu cua cac luc lugng thuc thi phap luat d 
bien gidi". Trong khi quy dinh ve "xdy dung 
BGQG, KVBG" da dugc quy dinh tu Diiu 
25 din Diiu 30 Ludt BGQG; quy dinh vi 
"ehiic nang, nhiem vu cua cac lire lugng 
thuc thi phap ludt d bien gidi" da dugc quy 
dinh trong cac van ban QPPL vi tung I\rc 
lugng (Luat Cdng an nhdn dan, Ludt Canh 
sat biin Viet Nam, Hai quan, Kiim ngu, 
Kiim lam...). Diiu nay Id khdng khd tbi, neu 
cd lam thi se ddn tdi sy chdng cheo giiia cac 
van ban QPPL. Do vdy, tdc gid di nghi dat 

Xem Muc II "Tilp thu, gî i trinh y kiln ding g6p dii vdi du th^o Luat Bien phong Viet Nam" cua Ban 
T6ng hgp y kiln tham gia ciia cac bg, nganh, UBND tinh, thanh ph6 co bien gi6i vol ho so Du an Lu§t Bien 
phong Viet Nam. 
Xem khoan 2 Dieu 31 Luat Bien gicri quic gia. 
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Viet Nam la thdnh vien; ddng th&i khdn 
trucmg thuc hiin Nghi quyet sd 33-NQ/TW 
ngdy 28/9/2018 cua Bp Chinh tri vi Chien 
luac bdo vi BGQG, s&m bdo cdo Qudc hpi 
xdy dung Ludt Biin phdng Viet Nam ". 

Theo tac gid, ddy Id ly do de hodn thien 
(ban harih mdi hoac siia ddi, bd sung) cdc 
van ban QPPLve xdy dung, quan ly, bdo ve 
BGQG, KVBG; trong do cd viec sua ddi 
Ludt BGQG (neu cd) va ban hanh Ludt 
BDBP. Va day hodn todn khdng phai la ly do 
de ban hdnh Ludt Bien phdng theo hudng 
phdp dien hda Nghi dinh sd 140/2004 cua 
Chinh phu quy dinh chi tiet rapt sd Dieu eua 
Ludt BGQG vdo Ludt Bien phdng Viet Nam 
(md theo thdng ke eiia Bd Cdng an thi cd tdi 
17/34 Diiu ciia Du thdo Ludt Bien phdng 
Viet Nam quy dinh nhiing ngi dung da dugc 
de cap tai Luat BGQG va Nghi dinh sd 
140/2004 cua Chinh phu)l 

Thu tu, tgi Muc II "Mgc dich, quan 
diim chi dgo xay d^g Du thdo", Td ttinh 
neu muc dich cua viec ban bdnh Ludt Bien 
phdng Viet Nam la "... ddp ung yiu cdu 
nhiim vu qudn ly, bdo ve BGQG trong tinh 
hinh mai" vdi quan diem chi dao "Ddm bao 
tinh hgp Hiin, hgp phap, thdng nhdt, ddng 
bd vdi he thdng vdn bdn phdp luat chuyen 
ngdnh cd lien quan den qudn ly, bdo ve 
BGQG vd cdc dieu udc qudc ti vi BGQG 
md nuac CHXHCN Viet Nam Id thdnh vien". 
Nhu vay, muc dich vd quan diera chi dao xdy 
dung Ludt Bien phdng Viet Nara mdi chi de 
cap tdi 2/3 nhiem vu cdng tdc bien gidi Id 
"qudn ly, bdo ve BGQG " md khdng de cap 
tdi mdt hoat ddng cdt ldi la "xdy dung 
BGQG"?. Rd rang Id Du thdo Ludt Bien 
phdng chua bdo dam tinh todn dien. 

2. Du thao Luat Bien phong Vî t Nam 
2.1. Ten lugt "Lugt Bien phong Viet 

Nam" 
Tac gid cho rang, ten ggi cua Ludt phdi 

bao quat ngi dung cua Ludt. Xu^t phdt tu 
khdi niera "Biin phdng Id cdng cudc xdy 
d^g, qudn ly, bdo ve BGQG, KVBG bdng 
sue mgnh tdng hpp cua todn ddn tdc, trong 
dd cdc bd, ca quan ngang bp, chinh quyen 
dia phuang, luc lupng vii trang nhdn ddn 
ldm ndng cdt'"' thi ndi dung ciia Luat Bien 
phdng Viet Nam phdi quy dinh v8 xdy dung, 
qudn ly, bdo ve BGQG, KVBG. Viec quy 
dinh nhiing vdn de ve xay dung, qudn Iy, bdo 
ve BGQG, KVBG ttong Du thdo Ludt nay 
phai thda man yeu cdu cua khoan 2 Dieu 8 
Luat Ban hdnh vdn bdn QPPL la "khdng 
dugc quy dinh lai nhiing ndi dung da dugc 
quy dinh ttong van bdn QPPL khde (Luat 
BGQG); trudng hgp can sua ddi ndi dung 
cua luat da ban hdnh thi phdi cd dieu khodn 
siia ddi ttong luat mdi (khoan 2 Dieu 12 Ludt 
ban hdnh van bdn QPPL). Tuy nhien, vdi 
khai niem "Bien phdng" neu tten, pham vi 
diiu chinh cua Ludt Bien phdng Viet Nam 
lai tning vdi phara vi dieu chinh ciia Luat 
BGQG (la quy dinh ve xdy dung, qudn ly, 
bao ve BGQG va KVBG)^ Mat khde, qua 
nghien ciiu toan bd Du thao Ludt Bien 
phdng Viet Nara, tdc gid nhdn thay, ttong so 
7 chuang vdi 34 dieu tbi: ndi dung "xdy 
dung BGQG, KVBG lai khdng dugc di cap 
tdi; cd tdi 2/6 chuang va 16/34 dieu ludt quy 
dinh tryc tiep hen quan den vi tri, chiic nang, 
nhiem vu cua BDBP vd che dp chinh sdch 
ddi vdi BDBP. Mac du, ten ggi eiia Luat da 
dugc ddt ra ttong qud trinh xdy dung Du 
thdo Ludt Bien phdng Viet Nam (Du thdo 

4 
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Xem Philu xin y kiln Thanh vien Chinh phii bilu quyit d l i voi Du an Luat Bien phong Viet Nam (tr.2 Tai 

li?u H6 so du an Luat Bien phong Viet Nam ve y kien cua Dai tuong To Lam). 

Xem Dilu 2 Dy thao Luat Bien phong Viet Nam. 

Xem Dilu 2 Luat Bien gioi quoc gia. 
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Luat) vd da cd 6 bg (Bd Tu phdp, Bd Cdng 
an, Bp Ndi vy, Bg Tdi chinh, Bd Ndng 
nghiep vd Phdt triin ndng thdn, Bd Ke hoach 
va Ddu tu) vd 1 tinh (Thanh Hda) di nghi ddt 
ten la "Ludt BDBP" vdi nhiing lap ludn 
thuyet phuc. Tuy nhien, de giii nguyen ten 
Du thao Ludt, thi "Du thdo lugt da duac 
chinh sica theo hu&ng quy dinh ve BDBP it 
han so v&i quy dinh chung vi biin phdng 
theo hu&ng gidm sd diiu khodn quy dinh vi 
Luc luang biin phdng vd kit cdu riing 1 
chuang (Chuomg 5) quy dinh vi Luc lupmg 
bien phdng de bdo ddm hdm lupmg chu yiu 
tap chung cho cdc quy dinh ve biin phdng, 
phu. hpp, thdng nhdt v&i tin gpi cua Ludt"^. 
Tuy nhien, thue ttang Du thao Ludt lai 
khdng nhu giai trinh, bdi le ttong Du thdo 
Ludt dugc trinh de thara tta, bao cdo Uy ban 
thudng vu Qudc hdi cd 2 chuang (chii khdng 
phdi 1 chuang) vd 16/34 dieu quy dinh ve 
BDBP. Mat khac, vi phuang phdp ludn, niu 
de dat dugc muc dich giii nguyen ten ggi cua 
Ludt ma phai gidm sd diiu khodn quy dinh 
vi Luc luang bien phdng thi lai khdng dat 
dugc muc dich va quan diem chi dao xdy 
dung Luat ndy Id "The che ddy du quan 
diem, dudng Idi, chinh sdch eua Dang ve xay 
dung lyc lugng BDBP" 

Trd lai mdt van de cd hen quan tryc tiip 
dgn t§n Dy thdo Ludt Id "Phgm vi diiu 
chinh ". Theo quy dinh tai Dieu 1 Du thao 
Ludt Bien phdng, "Ludt ndy quy dinh chinh 
sdch, nguyin tdc, luc lupmg ndng cdt, 
chuyen trdch, biin phdp thi hdnh nhiim vu 
bien phdng, nen biin phdng todn ddn; trdch 
nhiim cua ca quan, td chuc, cd nhdn cd liin 
quan vi biin phdng". Quy dinh nay cd mdt 
sd bat cap sau: 

- Mdt la, "Ludt ndy quy dinh chinh sdch, 
nguyen tdc..." nhung ngi dung Dy thao Ludt 
khdng rd la chmh sdch, nguyen tdc gi, mac 
dii Dieu 3 Du thao Ludt quy dinh vi "Chinh 
sdch ciia Nha nudc vi bien phdng", Diiu 6 
quy dinh ve "Nguyen tdc thuc thi nhiem vu 
bien phdng vd mdt chuong (Chuang 5) quy 
dinh ve "Bdo dam vd chi dg, chinh sach vi 
bien phdng". 

- Hai la, vdi khdng dinh "Ludt ndy quy 
dinh... luc lupng ndng cdt, chuyen trdch, 
biinphdp thi hdnh nhiim vu bienphdng, nin 
biin phdng todn ddn " thi dd la quy dinh vi 
vi tri, chiic nang, nhiem vu cua BDBP. Bdi 
le, theo quy dinh cua Ludt BGQG, "BDBP 
Id luc lucmg ndng cdt, chuyin trdch, phoi 
hap vai cdc luc lucmg Cdng an nhdn ddn, 
cdc ngdnh hihi quan vd chinh quyen dia 
phuang trong hogt ddng qudn ly, bdo ve 
BGQG, giie gin an ninh, trdt tu, an todn xd 
hpi a KVBG theo quy dinh cda phdp lugt"^. 

Nhu v^y, neu giii nguyen ten Du thao 
"Ludt BiSn phdng Viet Nara" thi phdi bd 
sung rat nhieu npi dung lien quan den "xay 
dung BGQG, KVBG" vd "chiic ndng, nhiem 
vy ciia cdc lyc lugng thue thi phdp ludt d 
bien gidi". Trong khi quy dinh ve "xdy dung 
BGQG, KVBG" da dugc quy dinh ttr Diiu 
25 din Diiu 30 Ludt BGQG; quy dinh vi 
"chiic nang, nhiem vu cua cac luc lugng 
thuc tbi phdp luat d bien gidi" da dugc quy 
dinh trong cac van bdn QPPL ve tumg luc 
lugng (Luat Cdng an nhan dan, Ludt Cdnh 
sdt biin Viet Nam, Hdi quan, Kiim ngu, 
Kiim Idm...). Diiu nay Id khdng khd thi, niu 
ed lara thi se ddn tdi su chdng cheo giua cac 
van bdn QPPL. Do vdy, tdc gid di nghi ddt 

Xem Muc II "Tilp thu, giai trinh y kiln ding gop dii vdi dy thao Luat Bien phong Viet Nam" ciia Ban 
T6ng hgp J' kiln tham gia cua cdc bg, ng^nh, UBND tinh, thinh phi co bien gioi voi h6 so Dy an Luat Bien 
phong Niet Nam. 
Xem khoan 2 Dieu 31 Luat Bien gioi qu6c gia. 
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ten eua Luat la "Luat BDBP" va siia quy 
dinh cua Dieu 1 "Pham vi diiu chinh" theo 
hudng "Lugt ndy quy dinh vi vi tri, chiec 
ndng, nhiim vu, quyin hgn, td chiec vd hogt 
ddng cua BDBP; che dp, chinh sdch ddi v&i 
BDBP; trdch nhiim cda ca quan, td chiec, 
cd nhdn cd liin quan " 

2.2. Dieu 2 "Gidi thich tir ngir" 
Dieu 2 Du thao Ludt giai thich tu "bien 

phdng" va "thuc thi nhiera vy bign phdng". 
Theo tac gid, n§u gidi thich "bien phdng la 
cdng cupc xdy dung, qudn ly, bdo v4 biin 
giai, KVBG..." thi xdy dung, qudn ly, bdo vi 
biin gi&i, KVBG phdi Id su nghiep cua todn 
dan do Nha nudc thdng nhdt qudn Iy; va Id 
nhiera vy cua Nha nudc va eiia toan dan, 
trudc bet la cua chinh quySn vd nhan dan 
KVBG vd cac luc lugng vu ttang nhdn ddn 
nhu quy dinh tai DiSu 10 vd khodn 1 Diiu 
31 Ludt BGQG. Nhu vdy, gidi thich ttr "Bien 
phdng" ciia Du thao Ludt khdng ddng bd vdi 
quy dinh tai Dieu 10 va khoan 1 Dieu 31 
Ludt BGQG. 

Ve cura td "thuc thi nhiem vg biin 
phdng", radt cdu bdi rat can dugc tta ldi la 
cd cdn thiet phai gidi thich cum td ndy hay 
khdng. Bdi le, "thuc thi nhiem vy bien 
phdng" Id mdt khdi niem thugc ngi ham vd 
Id mgt ttong bdn hmh thuc "thuc hien phap 
luat". Theo do, thuc hien phap ludt Id viec 
cdc chu the quan he phap ludt (tudn theo, thi 
hdnh, sii dung vd dp dung) phdp ludt ttong 
ddi sdng xa hgi. Trong do, tudn theo phdp 
ludt Id mdt hinh thiic thyc hien phap luat mdt 
each thu ddng, theo dd cdc chii the quan he 
phdp ludt kiem che khdng thuc hien hanh vi 
ma phap ludt cam; thi hdnh phap luat la mdt 
hinh thirc thue hien phdp ludt radt cdch chu 
dgng, theo dd eac chu the quan he phdp ludt 
ty giac thuc hien hanh vi raa phap ludt bat 
huge; su dung phdp luat la radt hinh tbiic 
thuc hien phap ludt, theo dd cdc chii the quan 
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ludt cho phep di bao ve quyin va Igi ich ciia 
minh, ciia xa hdi; dp dung phdp ludt la mdt 
hinh thiic thyc hien phap luat tbi hien d vife 
Nhd nudc, eo quan nhd nudc cd thdm quyen 
diing ra td chiic cho ede chu the quan he 
phap luat thyc hien phap luat, giai quyet cdc 
ttanh trdp giiia ede chu thi quan h£ phap ludt 
hodc xu ly vi pham phap ludt. 

Hon niia, ngi dung giai thich cym tu 
"thuc thi nhiim vu bienphdng" tai khodn 2 
Dieu 2 Du thao Lug,t lai thieu mgt nhiem vu 
quan ttgng cua BDBP d KVBG md khodn 2 
Dieu 31 Ludt BGQG da quy dinh la "giir 
gin/duy tri an ninh, trat tu, an todn xd hpi d 
KVBG ". Vi vdy, theo tdc gid, khdng can thiit 
phdi giai thich cym tu "thuc thi nhiem vu 
bien phdng". 

2.3. Dieu 3 "Chinh sdch cua Nhd nu&c 
ve bienphdng" 

Ve tdng the, ndi dung ede khoan 1,2 va 
3 Diiu 3 Du thao Luat khdng day du va cung 
khdng ddng bd vdi Dieu 11 Luat BGQG. 
Bdi le, y thii nhdt cua Diiu 11 Ludt BGQG 
khdng dinh chinh sdch bien gidi cua Nha 
nudc ta Id xdy dyng BGQG hda binh, hiiu 
nghi vd dn dinh Idu ddi vdi cdc nudc ldng 
gieng; cdn quy dinh tai khoan 1 Dieu 3 Du 
thdo Ludt lai thieu yiu td "dn dinh lau dai 
vdi cdc nudc lang gieng; y thii hai cua Dieu 
11 Ludt BGQG khdng dinh chinh sdch "giai 
quyet cac vdn de ve BGQG thdng qua ddm 
phdn tten co sd tdn ttgng ddc lap, chu quyen, 
todn ven lanh thd vd lgi ich chinh ddng cua 
nhau, ttong khi dd, khodn 2 Dieu 3 Dy thdo 
Ludt chi gidi ban "Gidi quyet tranh chdp, bdt 
ddng vi biin gi&i bdng biin phdp hda binh " 
vd thiiu ca sd quan ttgng la "tdn trpng dpc 
lap, chu quyin, todn ven Idnh thd vd lai ich 
chinh ddng cua nhau". Ben canh dd, ngi 
dung ciia khoan 1 yd 3 Dieu 3 Dy thao Ludt 
gdn giong nhau, hdu nhu khdng cd su phan 
biet ngi dung chinh sdch. 

LAPPHAP^ 
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2.4. Bieu 4 "Cdc hdnh vi hi nghiem 
cdm" 

- Vd tdng the, ttong 6 nhdm hdnh vi hi 
nghiem cdm, chi cd 2 nhdm hdnh vi bi 
nghiera cdm (quy dinh tai khoan 1 vd 2) la 
quy dinh cam hen quan den viec giu gin an 
ninh, ttat ty, an toan xa hdi d KVBG md 
khdng cd nhdm hanh vi cam ndo lien quan 
tdi viec xdy dung, qudn ly, bao ve bien gidi, 
cdt mdc bien gidi, KVBG; ttong khi BGQG 
(ttong do cd cdt mdc bien gidi) vd KVBG Id 
hai ddi tugng tac ddng chinh cua Ludt ndy. 

- Ndi dung ciia cd Dieu nay ciing khdng 
ddng bd vdi ndi dung Dieu 14 "Cdc hdnh vi 
bi nghiera cdra" Ludt BGQG. Viec khdng 
ddng bd giiia cdc van bdn QPPL cung quy 
dinh ve mdt, mdt nhdm vdn de se dan tdi 
khd khan trong viec dp dung phap luat vd 
khdng dap iing ySu cdu cua Ludt ban hdnh 
van bdn QPPL. 

2.5. Dieu 5 "Nhi^m vu bienphdng" 
Ten gpi cua Dieu 5 Du thao Luat la chua 

hgp ly. Bdi le, xuat phat tu viec gidi thich tu 
"Biin phdng Id cdng cupc xdy dung, qudn 
ly, bdo vi biin gidi, KVBG..." thi ddy Id 
nhiem vu edng tac bien phdng. Dd Id nhiem 
vu ciia Nha nude vd cua toan dan, trude het 
la ciia chinh quyen, nhan dan KVBG va cac 
luc lugng vii ttang nhdn ddn frong cdng cudc 
xay dyng, qudn ly, bdo ve bien gidi vd 
KVBG .̂ Hay ndi cdch khac, bien phdng Id 
ddi tugng chii khdng phai la chu the quan he 
phdp luat nen khdng cd nhiera vu. Vi vdy, 
ciing khdng can thiet phdi quy dinh Dieu 6 
"Nguyen tac thyc thi nhiem vy bien phdng" 
frong Dy thdo Ludt. 

2. 6. Dieu 7 "Life luang thirc thi nhiem 
vg bienphdng" 

Dieu 7 Du thao Ludt ed radt sd bdt cap 
sau: 

Thu nhdt, quy dinh lyc lugng ndng cdt 
gdra ca quan chi dgo, chi huy vd cdc dcm 
vi thupc bp, ca quan ngang bp... a KVBG, 
cua khdu (khodn 2) chi diing vdi Bg Qudc 
Phdng, Bd Cdng an (nhung cdc dgn vi ciia 
hai Bd nay da dugc quy dinh tai khodn 3) 
vd ragt sd it Bd cd Tdng cue, cue md khdng 
dung vdi rdt nhiiu bd, ca quan ngang bd 
khac. Bdi le, co cdu ben trong cua nhiiu 
bd, ca quan ngang bd chi gdm vu, vien la 
CO quan thara rauu cho bg, co quan ngang 
bd ttong viec qudn Iy nha nudc ve ngdnh, 
Imh vyc. 

Thic hai, khoan 2 vd 3 Dieu nay mdi chi 
di cap rdt chung chung la don vi thudc Bg 
Qudc phdng md khdng de cap tryc dien tdi 
BDBP la lyc lugng ndng cdt, chuyen ttdch 
thi hanh nhiem vu bien phdng. Do vdy, 
khdng ddng bg vdi quy dinh ciia khodn 4 
Dieu 14 Dy thdo Luat, tham chi cd diem 
xung dot vdi khoan 2 Dieu 31 Ludt BGQG 
vi theo khoan 2 Diiu 31 Luat BGQG, BDBP 
la luc lugng ndng cdt, chuyen frach nhung 
chi trong hai nhdm nhigm vy (1) quan Iy, 
bao ve BGQG, (2) giii gin an ninh, trat tu, 
an todn xd hdi d KVBG chii khdng phai 
ttong tdt cd cdc nhiem vy cdng tac bien 
phdng. 

2.7. Dieu 8 "Nen bienphdng todn dan" 
Theo tdc gia, Dieu 8 Du thdo Ludt cd 

mdt sd bdt cap cdn nghien ciiu, hodn thien: 
Thic nhdt, ve mat ngdn ngu thi cum tir 

"Nen bienphdng todn ddn... duac xdy dung 
tren nen tdng... todn ddn, todn dien, dpc 
lap, tu chu, tu cu&ng..." d khodn 1 la khdng 
chirih xac ma la "mang tinh chdt todn ddn, 
todn di§n, dgc lap, tuchu, tu cu&ng..." nhu 
quy dinh cua khoan 1 Dieu 7 Ludt Qudc 
phdng. 

Thu hai. ciing vi mat ngdn ngii, cym tii 

8 Xem khoan 1 Dieu 31 Luat Bien gioi quic g 
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ten cua Ludt la "Luat BDBP" vd sua quy 
dinh cua Dieu 1 "Pham vi diiu chinh" theo 
hudng "Ludt ndy quy dinh vi vi tri, chiec 
ndng, nhiem vu, quyin hgn, td chiec vd hogt 
dpng ciia BDBP; che dp, chinh sdch ddi v&i 
BBBP; trdch nhiim cua ca quan, td chuc, 
cd nhdn cd lien quan ". 

2.2. Bieu 2 "Gidi thich tu ngir" 
Dieu 2 Dy thdo Ludt giai thich tu "bien 

phdng" vd "thyc thi nhiem vy biSn phdng". 
Theo tde gia, neu giai thich "biin phdng la 
cdng cupc xdy dung, qudn ly, bdo ve biin 
gidi, KVBG... "thixdydung, qudn ly, bdo vi 
biin gi&i. KVBG phdi Id su nghiep ciia todn 
dan do Nha nude thdng nhdt qudn ly; vd Id 
nhiem vy cua Nha nudc va ciia toan ddn, 
trudc het Id cua chinh quyen va nhan dan 
KVBG vd cdc luc lugng vu ttang nhan dan 
nhu quy dinh tai Dieu 10 vd khodn 1 Dieu 
31 Ludt BGQG. Nhu vdy, gidi thich td "Bien 
phdng" ciia Du thdo Ludt khdng ddng bd vdi 
quy dinh tai Dieu 10 va khoan 1 Dieu 31 
Luat BGQG. 

Ve cum tu "thirc thi nhiim vu biin 
phdng", mdt can hdi rdt edn dugc ttd Idi Id 
cd can thiet phdi giai thich cum hi nay hay 
khdng. Bdi le, "thuc thi nhiem vu bien 
phdng" Id mdt khdi niem thudc ndi ham va 
la mdt ttong bdn hinh thiic "thyc hien phdp 
luat". Theo do, thue hien phdp ludt la viec 
cdc chu the quan he phap ludt (tudn theo, thi 
hanh, sii dung vd dp dung) phap ludt trong 
ddi sdng xa hdi. Trong do, tuan theo phap 
ludt la mdt hinh thiic thuc hien phdp luat mdt 
cdch thu ddng, theo dd cdc chu the quan he 
phdp luat kiem che khdng thyc hien hanh vi 
rad phap ludt cam; thi hdnh phap ludt Id mgt 
hmh thiic thuc hien phdp luat mdt each chu 
dgng, theo do cac chu the quan he phdp ludt 
tu gidc thyc hien hanh vi md phap luat bat 
budc; sir dung phap ludt la mdt hinh thiic 
thuc hien phdp ludt, theo dd cac chii the quan 
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he phdp luai uiui; uicu umm vi uuyv p»i"t-
luat cho ph6p di bdo ve quyin vd lgi ich cua 
rainh, ciia xd hdi; dp dung phap ludt la mOt 
hinh thiic thyc hiSn phdp ludt thi bien d viec 
Nhd nudc, co quan nha nudc cd thdm quySn 
diing ra td chiic cho cdc chu the quan he 
phap luat thuc hi$n phdp ludt, gidi quyet cdc 
ttanh ttdp giiia cdc cbu thi quan he phdp ludt 
hoac xu ly vi pham phdp luat. 

Hon niia, ndi dung gidi thich cym tu 
"thuc thi nhiim vu bien phdng " tai khodn 2 
Dieu 2 Du thao Ludt lai thiiu radt nhiem vu 
quan ttgng ciia BDBP d KVBG rad khoan 2 
Dieu 31 Luat BGQG da quy dinh la "giir 
gin/duy tri an ninh, trat tu, an todn xd hpi a 
KVBG ". Vi vdy, theo tac gid, khdng cdn thiet 
phai giai thich cum tu "thyc thi nhiem vy 
bien phdng". 

2.3. Diiu 3 "Chinh sdch cua Nhd nu&c 
ve bien phong" 

Ve tdng the, ngi dung cdc khodn 1,2 va 
3 DiSu 3 Du thdo Ludt khdng ddy du va ciing 
khdng ddng bd vdi Dieu 11 Luat BGQG. 
Bdi le, y thii nhdt cua Diiu 11 Ludt BGQG 
khang dinh chinh sdch bien gidi cua Nha 
nudc ta la xay dung BGQG hda binh, hihi 
nghi va dn dinh Idu dai vdi cdc nudc Idng 
gieng; cdn quy dinh tai khodn 1 Dieu 3 Dy 
thao Ludt lai thieu yeu td "dn diiih lau dai 
vdi cdc nudc ldng gieng; y thii hai ciia Dieu 
11 Luat BGQG khang dinh chinh sach "gidi 
quyet eac van de ve BGQG thdng qua ddm 
phdn fren co sd tdn ttgng doe lap, chii quyen, 
toan ven Idnh thd vd lgi ich chinh ddng ciia 
nhau, ttong khi dd, khoan 2 Dieu 3 Dy thdo 
Ludt chi gidi ban "Gidi quyet tranh chdp, bdt 
ddng vi biin gidi bdng biin phdp hda binh " 
va thieu co sd quan ttgng la "ton trpng dpc 
lap, chu quyen, todn ven lanh thd vd lpi ich 
chinh ddng cua nhau". Ben canh do, ngi 
dung ciia khodn 1 ya 3 Dieu 3 Du thdo Luat 
gdn gidng nhau, hdu nhu khdng cd su phdn 
biet ndi dung chinh sach. 
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2.4. Biiu 4 "Cdc hdnh vi bi nghiem 
cdm" 

- v i tdng thi, ttong 6 nhdra hanh vi bi 
nghiem cam, chi cd 2 nhdm hdnh vi bi 
nghiem cam (quy dinh tai khoan 1 vd 2) Id 
quy dinh cdm lien quan den viec giii gin an 
nmh, ttat tu, an toan xa hgi d KVBG ma 
khdng ed nhdm hdnh vi cam ndo lien quan 
tdi viee xay dung, qudn ly, bao ve bien gidi, 
cdt radc bien gidi, KVBG; ttong khi BGQG 
(ttong dd cd cdt mdc bien gidi) vd KVBG Id 
hai ddi tugng tac ddng chinh cua LuJit ndy. 

- Ndi dung cua ca Dieu ndy ciing khdng 
ddng bg vdi ngi dung Dieu 14 "Cdc hanh vi 
bi nghiem cdra" Luat BGQG. Viec khdng 
ddng bd giiia cac van ban QPPL cting quy 
dinh ve mdt, mdt nhdra vdn de se ddn tdi 
khd khdn trong viec dp dung phdp ludt va 
khdng dap ung yen cau ciia Luat ban hanh 
van bdn QPPL. 

2.5. Dieu 5 "Nhiem vu bien phong" 
Ten gpi cua Dieu 5 Dy thdo Ludt Id chua 

hgp ly. Bdi le, xuat phdt tir viec gidi thich tir 
"Bien phdng Id cdng cupc xdy dung, qudn 
ly, bdo ve biin gidi, KVBG..." thi day la 
nhiem vy cdng tac bien phdng. Dd la nhiera 
vu cua Nha nudc vd eiia toan dan, trudc het 
la cua chinb quyen, nhan dan KVBG vd cdc 
lyc lugng vu ttang nhdn ddn frong cdng cudc 
xay dung, qudn ly, bdo ve bien gidi va 
KVBG*. Hay ndi cdch khac, bien phdng la 
ddi tugng chii khdng phdi la chu the quan he 
phdp ludt nen khdng cd nhiera vu. Vi vdy, 
cdng khdng can thiet phdi quy dinh Dieu 6 
"Nguyen tac thuc thi nhiem vy bien phdng" 
ttong Du thdo Ludt. 

2. 6. Bieu 7 "Luc luang thuc thi nhiem 
vu bien phong" 

Dieu 7 Dy thdo Luat cd rapt sd bdt cap 
sau: 

Thir nhdt, quy dinh luc lugng ndng cdt 
gdm ca quan chi dgo, chi huy vd cdc dan 
vi thudc bp, ca quan ngang bd... &KVBG, 
cica khdu (khodn 2) chi diing vdi Bg Quoc 
Phdng, Bd Cdng an (nhung cdc don vi cua 
hai Bd nay da dugc quy dinh tai khodn 3) 
va mgt sd it Bd cd Tdng cyc, cue rad khdng 
diing vdi rat nhiiu bd, co quan ngang bd 
khac. Bdi le, co cau ben trong cua nhiiu 
bd, ca quan ngang bd chi gdm vy, vien la 
CO quan tham muu cho bd, co quan ngang 
bd trong viec qudn ly nhd nudc vi nganh, 
Iinh vyc. 

Thu hai, khodn 2 vd 3 Dieu ndy radi ehi 
de cap rdt chung chung la don vj thugc Bg 
Qudc phdng rad khdng de cap true dien tdi 
BDBP Id luc lugng ndng cdt, chuyen trdch 
thi hanh nhiem vy bien phdng. Do vdy, 
khdng ddng bd vdi quy dinh ciia khoan 4 
Dieu 14 Du thdo Ludt, tham chi cd diem 
xung dot vdi khoan 2 Diiu 31 Ludt BGQG 
vi theo khodn 2 Diiu 31 Ludt BGQG, BDBP 
Id luc lugng ndng cdt, chuy8n frdch nhung 
chi trong hai nhdm nhiera vy (1) qudn ly, 
bdo ve BGQG, (2) giii gin an ninh, frat ty, 
an toan xa hpi d KVBG chii khdng phdi 
ttong tat cd cac nhiera vy cdng tac bien 
phdng. 

2.7. Diiu 8 "Nin bien phdng todn ddn " 
Theo tdc gia, Diiu 8 Dy thao Luat cd 

mdt sd bit cap can nghien ciiu, hoan thien: 
Thic nhdt, vi mat ngdn ngii thi cum tu 

"Nin biin phdng todn ddn... dup'c xdy dung 
tren nin tdng... todn ddn, todn dien, dgc 
lap, tu chu, tir cu&ng... " a khodn 1 la khdng 
chinh xdc ma Id "mang tinh chdt todn ddn, 
todn dien, dgc lap, tu chd, tu cu&ng..." nhu 
quy dinh ciia khodn 1 Dieu 7 Luat Qudc 
phdng. 

Thu hai, ciing vi mat ngdn ngu, cum tu 

8 Xem khoan 1 Dieu 31 Luat Bien gioi qu6c gia. 
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"Xdy dung... nhdn ddn" a diira a khodn 2 
ciing khdng rd ngbia ma phdi la "Xdy dung... 
khdi dgi dodn kit todn ddn " nbu quy dinh d 
diSm a khodn 2 Dieu 7 Luat Qudc phdng. 

Thic ba, ngi dung "xdy dung lg:c lucmg 
chuyin trdch, luc lupmg ndng cot qudn ly, 
bdo vi BGQG, KVBG; uu tiin xdy dung luc 
lupng vii trang hogt dpng tgi KVBG virng 
mgnh" a diem a tning vdi ndi dung "Xdy 
dung... sue mgnh cua luc lupmg vd trang 
nhdn i/an...d-^FBG" d diem b khodn 2 Di6u 
luat nay. 

- Thutu, cymtii"xdydungtiemlucve... 
phap luat (hay xdy dyng phdp ludt) d diem b 
khodn 2 ciing khdng chinh xdc. Bdi le, xay 
dung phdp ludt ve Bien phdng hay phdp ludt 
ve BDBP thudc npi ham cua "qudn ly nhd 
nudc ve Bien phdng hay phdp ludt ve 
BDBP". 

Z 8. Diiu 9 "Bien phdp th^c thi nhi$m 
vg bien phong" 

Theo tdc gid, ndi dung Dieu 9 eua Du 
thao Luat la qud chung chung, it tinh quy 
phara va chua gan vdi viec thuc hien nhiem 
vy xdy dung, qudn ly, bdo vi BGQG; giu gin 
an ninh, trdt tu, an todn xa hpi & KVBG. Mat 
khde, cd cdn thiit phdi de Chinh phu quy 
dinh ehi tiit bien phdp thyc thi nhiem vu 
bien phdng hay khdng? Theo tac gid, day la 
bien phap cdng tac bien phdng (hay bien 
phap cdng tdc ciia BDBP) tbi dung hon. Bdi 
le, dd la nhiing bien phdp ma BDBP dp dyng 
de thyc hien nhiem vu quan ly, bdo ve 
BGQG; giii gin an ninh, ttat tu, an todn xa 
hgi d KVBG. Cho nen, se Id hgp ly neu ddi 
ten diiu luat la "Bien phdp cdng tdc bien 
phdng" va giao cho Tu lenh Bd Tu lenh bien 
phdng quyit dinh dp dung bien phdp cdng 
tac bien phdng. 

2.9. Diiu 10 "Phdi hap th^rc thi nhiem 
vu bien phdng" 

Ve nguyen tac, theo tdc gia, xudt phat tu 
giai thich tir ngii "Thuc thi nhiim vu biin 
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phdng la nogt apng cua cac cnu me co mum 
quyin tiin hdnh xdy dung, qudn ly, bdo ve 
biin giai, KVBG trin ca s& chirc ndng, 
nhiim vu, quyin hgn theo quy dinh cua Lugt 
ndy vdphdp lugt cd lien quan (khodn 2 Diiu 
2) " va lyc lugng thuc thi nhi$m vu bien 
phdng ciia khodn 2 vd 3 Diiu 7 Dy thdo Lulit 
la cdc CO quan chi dao, chi huy vd ede dan 
vi thudc bg, eo quan ngang bg... (nghia la 
khdng phdi la bd, ca quan ngang bd" cho nen 
quy dinh tai khodn 1 Diiu 10 Dy thdo Luat 
(bd, ca quan ngang bg) Id nhiing chu thi 
phdi hgp thuc thi nhiem vu bien phdng Id 
khdng chtnh xac. 

- Quy dinh tai cdc diem a, b khodn 1 
khdng ro rdng vi mat quy pham vd ciing 
khdng bao dam nguyen tdc mdt cdng viec do 
nhieu chu the thuc bien nhung ehi do mdt 
cbu the chii tri. Bdi le, theo quy dinh tai diem 
a, Bd Qudc phdng chd tri, phdi hgp vdi cdc 
bd, CO quan ngang bg, chinh quyen dia 
phuang cdp tmh thuc hien qudn ly, bdo v? 
BGQG; vd theo quy dinh tai diem b, cdc bd, 
CO quan ngang bg, chinh quyen dia phuang 
cdp tinh, td chiic cd lien quan ttong pham vi, 
nhiem vu, quyen ban cua minh cUng lgi chu 
tri, phdi hgrp v&iBg Quoc phong ttong thyc 
thi nhiera vu bien phdng. Quy dinh nay ddn 
tdi xung dot vdi nguyen tdc "Bdo ddm su 
dieu hdnh tap trung, thdng nhdt ..." cda 
diim b khodn 2 Diiu ndy. 

Mat khac, vdi nguyen tdc "bdo ddm su 
dieu hdnh ... bimdr tai diem b khodn 2 Dieu 
10, mdt vdn di rdt ldn ddt ra la can quy dinh 
ndi dung khodn 2 va 3 Dieu 17 ciia Lu|t ndy 
hay khdng. Bdi le, ndi dung quy dinh tai 
khodn 2 vd 3 Diiu 17 cua Dy thao Ludt la 
nhung tinh hudng qudn su, qudc phdng. 
Theo tac gid, Luat nay cQng chi nen dung 
lai d viec quy dinh chiic nang, nhiera vu, 
quyin han boat ddng cdng khai ciia BDBP 
la qudn ly, bdo vi BGQG; giic gin an ninh, 
trdt tu, an todn xd hpi & KVBG; xuphgt vi 
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phgm hdnh chinh; vd dieu tra mdt so logi tdi 
phgm xdy ra &KVBG rad khdng nen de cap 
tdi nhi$m vu tdc chiin qudn su cila BDBP 
vdi tu cdch la mdt thanh phan cua Qudn dgi 
nhdn dan Viet Nam. Cho nen, se Id hgp Iy 
neu bd nguyen tac "Bdo ddra sy dieu hdnh 
... bi mat" tai diem b khoan 2 Diiu nay. 

- Quy dinh tai diem d khoan 2 ciing cd 
bat cap sau: 

+ Thic nhdt, doan dau quy dinh, "ddi vdi 
vu viec lien quan din chuc ndng, nhiim vu, 
quyen hgn cua nhiiu ca quan, td chiec, luc 
lupmg:" nhung ndi dung dugc de cap d phan 
con lai, tu sau dau (:) lai de cap tdi viec lam 
cua ca quan, td chuc khdng cd (tiic khdng 
lien quan den) thdm quyen gidi quyet vy viec 
"tru&ng hpp ca quan, td chiec, luc lupng 
phdt hiin md khdng cd thdm quyin gidi 
quyit, xie ly thi phdi lap bien bdn vd thdng 
bdo ngay vd phoi hap v&i ca quan, to chiec, 
luc lupng cd thdm quyin theo quy dinh cua 
phdp lugt di gidi quyit vu viic ". 

+ Thu hai, quy dinh, "trong tinh hudng 
cdp thiit, di ngdn chgn hdnh vi vi phgm 
phdp lugt thi ca quan, td chiec, luc lupng 
phdt hiin sau khi dp dung cdc biin phdp 
khdn cdp phdi chuyin giao hd sa, ngu&i, 
phuang tiin, tang vdt viphgm phdp lugt cho 
CO quan, td chuc, luc luang cd thdm quyin 
chu tri gidi quyit" la khdng rd nghia. Bdi le, 
quy dinh cho phep co quan, td chiic, lyc 
lugng phat hien hdnh vi vi pham phdp ludt 
dp dgng cdc bi$n phdp khdn cdp nhung 
khdng rd bien phdp khdn cdp d day la bien 
phap gi? BSn canh do, quy dinh ndy cdn 
khdng phu hgp vdi quy dinh tai Diiu 110, 
145 Bd luat Td tyng hinh su vi "Giit nguai 
trong tru&ng hap khdn cdp", khoan 4, 5 va 

6 Dieu 40 Ludt Td chiic co quan diiu tra 
hinh su. 

+ Thie ba, quy dinh tai diira d khoan 3 
ciing ehi mdi dung lai d nguyen tdc phdi hgp 
ttong viec "xii ly tinh hudng qudc phdng, an 
ninh" rad chua de cap tdi nguyen tdc phdi 
hgp frong hogt dgng giii gm/duy tri an ninh, 
ttat tu, an toan xa hdi d KVBG. Theo do,' Bd 
Qudc phdng (BDBP) chu tri phdi hap vai Bd 
Cdng an duy tri an ninh, trdt tu, an todn xd 
hpi & KVB(?; BDBP Id luc luang ndng cdt, 
chuyin trdch, phdi hpp v&i cdc luc luang 
Cdng an nhdn ddn, cdc ngdnh hiru quan vd 
chinh quyin dia phuang trong hogt ddng 
qudn ly, bdo viBGQG, giir gin an ninh, trdt 
tu, an todn xa hpi & KVBG theo quy dinh cua 
phdp lugt'"; Cdng an nhdn ddn phdi hpp v&i 
Qudn dpi nhdn ddn trong hogt dpng qudn ly, 
bdo vi biin gi&i qudc gia vd thuc hiin nhiim 
vu bdo vi an ninh qudc gia, bdo ddm trdt tu, 
an todn xd hdi &KVBG^\ 

+ Thu tu, quy dinh tai khodn 4: "Chinh 
phu quy dinh chi tiet vi phdi hap giira cdc 
bp, ca quan ngang bp, chinh quyin dia 
phuang trong thuc thi nhiim vu biin phdng" 
ciing khdng dn va xung dot vdi quy dinh tai 
Diiu 36 Ludt BGQG. Bdi le, theo quy dinh 
tai Dieu 36 Luat BGQG, Chinh phu chi cd 
quy dinh nhiem vu, quyen ban, pham vi 
ttdch nhiera phdi hgp giiia cac bd, co quan 
ngang bd, Uy ban nhan dan tinh, thdnh phd 
true thudc trung uong noi cd bien gidi ttong 
thuc Men qudn ly nhd nu&c ve BGQG chii 
khdng ttong thuc thi nhiem vu bienphdng. 

2.10. Biiu 11 "Nguyin tdc hap tdc 
quoc te" 

- Quy diiih tai khoan 1 Dieu 11 Du thdo 
Ludt chua the hien rd myc dich: de cdc qudc 

9 Xera khoan 3 Dieu 35 LuSt Quoc ph6ng. 
10 Xem khoan 2 Dilu 31 Luat Bi€n gidi qu6c gia. 
11 Xera khoan 5 Dilu 16 Lulit C6ng an nhan dan. 
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gia khde, nhdt Id cdc nudc cd chung dudng 
bien gidi thay tuyen ngdn phap ly cua Vi?t 
Nam vg vdn di bien gidi. v i ngi dung cy thi, 
quy dirih tai khodn 1 Diiu 11 khdng rd nghia 
ve 2 van di Id xay dung bien gidi va gidi 
quyet vdn di bien gidi nhu quy dinh tai Diiu 
11 Ludt BGQG. Bdi le, theo quy dinh tai 
Diiu 11 Luat BGQG, "Nu&c CHXHCN Viet 
Nam thuc hiin chinh sdch xdy dung biin 
gi&i hda binh, hiru nghi, on dinh lau ddi v&i 
cdc nu&c ldng giing; gidi quyet cdc vdn de 
vi biin giai thdng qua dam phdn trin ca s& 
tdn trpng dpc lap, chu quyen, todn ven lanh 
thd vd lai ich chinh ddng cua nhau". Niu 
Dieu 11 Dy thao Luat Bien phdng duge 
thdng qua, theo khoan 3 Dieu 156 Luat ban 
hanh van ban QPPL, Diiu 11 Luat BGQG se 
khdng dugc ap dyng rad phdi ap dung Dieu 
11 Ludt Bien phdng Viet Nam. 

- Quy dinh "Bdo ddm dung dudng ldi, 
chinh sdch ddi ngogi cua Bdng, Nhd nu&c " 
chi mang tinh chat tuyen ngdn ma khdng cd 
tinh quy phara. Do vdy, khdng ddp iing yeu 
cdu Id mgt QPPL ttong mdt van ban QPPL 
chuyen nganh. 

Nguyen nhdn cua nhiing bat cap ttong 
cdc quy dinh tai Diiu 11 Du thdo Luat Bien 
phdng Viet Nam xuat phdt tir viec dat ten 
Luat khdng cbinh xdc va xac dinh khdng ddy 
du pham vi dieu chinh ciia Luat va chua that 
khoa hgc, thuyet phuc frong viec giai thich 
cym tii "Thyc thi nhiem vu bien phdng". 

2.11. Dieu 12 "Ngi dung hffp tdc qudc 
ti" 

Quy dinh tai khodn 2 Dieu 12 Du thao 
Ludt: "Qudn ly, bdo vi BGQG... " la khdng 
chinh xac vi mat ngdn ngii phap ly. Bdi le, 
BGQG khdng thi Id ddi tugng hgp tac qudc 
ti, ma phai la "hgp tac qudc te trong viec 
qudn Iy, bao ve BGQG", tuong tu quy dinh 
tai khoan 9 Diiu 35 Luat BGQG Id "Hpp tac 
qudc te trong viec xay dyng, qudn Iy, bao ve 
BGQG. 
0/j | N G H | £ N CUU /—, 
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BBBP" 
- Quy dinh tai khodn 1 Diiu 14 Du thdo 

Ludt "BDBP Id luc luang chuyen trdch ldm 
ndng cdt thuc thi nhiim vu biin phdng" Id 
khdng thdng nhdt vdi quy dinh tai khodn 2 
Diiu 31 Ludt BGQG; theo dd, "BDBP la lye 
lugng ndng cdt, chuyen ttdch... trong hoat 
ddng qudn Iy, bao ve bien gidi, giii gin an 
ninh, ttdt tu, an todn xa hdi d KVBG..." 

- Quy dinh tai khoan 2 Diiu 14 Dy thdo 
Ludt "BDBP... thuc hiin qudn ly nhd nudc 
vi qudn ly, bdo vi BGQG" Id khdng chinh 
xac VI BDBP khdng phdi la ca quan qudn ly 
nhd nudc md chi la luc lugng (mdt bd phdn 
ciia Qudn ddi nhan ddn Viet Nam), Bd Tu 
lenh bien phdng radt dan vi cap qudn chung 
thudc CO cau td chiic cua Bg Qudc phdng. 
Mat khac, van de qudn ly, bdo ve BGQG da 
dugc Ludt BGQG quy dinh tai khodn 2 Diiu 
36; theo do, Bd Qudc phdng Id ca quan chiu 
ttdch nhiem trudc Chinh phii thyc hien qudn 
ly nhd nudc ve BGQG. 

- Quy dinh tai khodn 9 Dieu 14 Dy thdo 
Luat: BDBP "Tham gia... sdp xip ddn cu, 
xdy dung hi thdng kit cdu hg tdng kinh ti -
xd hpi d KVBG..." la khdng thdng nhdt vdi 
quy dinh tai Diiu 26 Luat BGQG. Bdi le, 
theo quy dinh tai Dieu 26 Luat BGQG, 
nhiem vu lap ki hoach dau tu xdy dyng cae 
du an phat ttiin kinh ti - xa hdi, xdy dyng 
ket cau ha tang, dieu chinh dan cu KVBG... 
Id nhiem vy ciia bd, ca quan ngang bd, co 
quan thudc Chinh phu, Uy ban nhan dan cap 
tinh; cdn viec ttien khai cac dy dn phdi theo 
Luat Ddu tu cdng, tham chi phdi dau thdu... 

2.13. Bieu 16 "Quyin hgn cua BBBP" 
Thie nhdt, ngi dung quy dinh tai khodn I 

Dieu 16 Du thdo Ludt Id khdng thdng nhdt 
vdi quy dinh tai khodn 2. Bdi le, khoan 1 quy 
dinh vi viec "Bd tri, sii dyng lyc lugng, 
phuang tien, bien phdp nghiep vu di... phat 
hien, xii Iy vi pham phap ludt (cua con ngudi 
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vd phuong ti?n) d bien gidi. Tuy nhien, 
khodn 2 quy dinh "Ap dung cdc bi^n phap 
thyc thi nhiem vu bien phdng di kiim tta, 
kiem soat, xu ly phuong ti$n (md khdng ed 
con ngudi) vi pham phap ludt d KVBG. 

Thu hai, khoan 3 quy dinh: "Tru&ng hap 
vi ly do ddm bdo an ninh quoc gia, an todn 
tinh mgng cua nhdn ddn, ddm bdo sice khde 
cpng ddng, Ddn tru&ng ddn Biin phdng, Chi 
huy tru&ng Biin phdng cdp tinh ducrc quyin 
quyit dinh hgn chi hogc tgm dimg cdc hogt 
dpng a KVBG, cua khdu, qua lgi biin 
gi&i..." khdng thdng nhdt vdi quy dinh tai 
Diiu 21 Ludt BGQG d nhiing diira sau: 

v i ly do ban chi hoac tara ngiing, 
Diiu 21 Luat BGQG quy dinh bdn ly do la 
ly do qudc phdng, ly do an nmh, ly do dac 
biet khde biet khde vd ly do theo de nghi ciia 
nudc hiiu quan; ttong khi dd, khoan 3 Dieu 
16 Du thao Luat chi neu mdt ly do da dugc 
Luat BGQG quy dinh (ly do an ninh qudc 
gia) vd bd sung thSm mdt Iy do niia Id ly do 
an toan tinh mang cua nhdn ddn, bao dam 
siic khde ciia cdng ddng. 

Ve ddi tugng bi ban che hoac tam 
ngimg, Dieu 21 Luat BGQG chi quy dinh Id 
"qua lai BGQG"; cdn quy dinh tai khodn 3 
Dieu 16 Du thao Luat lai bd sung them "cdc 
hoat ddng d KVBG, cua khdu". 

- v i thdm quyin, Diiu 21 Luat BGQG 
quy dinh tham quyen quyet dinh viec han 
ch8, tara ngiing do Chinh phii quy dinh; 
khodn 3 Diiu 16 Du thdo Ludt quy dinh 
ngudi cd thdra quyin ban che hoac tam 
ngiing eac hoat ddng d KVBG, ciia khiu, 
qua lai bien gidi la Ddn trudng Ddn Bien 
phdng, Chi huy trudng Bien phdng cdp tinh. 

Thu ba, khoan 6 quy dinh tham quyen 
tnmg dung tdi sdn va ngudi su dyng, dieu 
khien phuong tien nhu sau: "d. Trong chien 
ddu, truy lung, truy dudi ngu&i phgm tdi qud 
tang, ngu&i dang cd quyit dinh truy nd, 
ngu&i cd quyet dinh dua vdo tru&ng gido 

dudng, ca sd gido due bdt bupc, ca s& cai 
nghiin bdt bupc, ngdn chgn hdnh vi phgm 
tdi, tim kiim cuu ngn thi cdn bp, chiin sy 
BDBP duac huy dpng, tnmg dung theo quy 
dinh cua phdp lugt ddi v&i phuang tiin 
thong tin. phuang tien giao thdng. phuang 
tiin khde vd nguai su dung, diiu khiin 
phuongtiin...". Quy dinh nay mdu thudn vdi 
quy dinh t̂ i Diiu 5 "vi diiu kien tnmg dung 
tai sdn", Dieu 24 "ve thdm quyin ttung dung 
tdi san" Ludt Trung raua, trung dung tai sdn. 

Thie tu, khodn 8 quy dinh theo hudng 
luat hda quyin cua BDBP "True tiip, tham 
gia ddm phdn, xdy dung cdc diiu u&c, thda 
thudn qudc ti vd gidi quyet cdc su kiin vi 
biin gi&i, cua khdu..." vira khdng cd can cii, 
viia khdng bdo ddra tinh khd thi; bdi le, quy 
dinh neu tten khdng phu hgp vdi quy dinh 
cua Ludt Dieu udc qudc ti. 

Thu ndm, quy dinh tai khodn 10 "Chinh 
phu quy dinh chi tiit khodn 3 Diiu ndy; quy 
dinh viic qudn ly, su dung vd danh mi^c cdc 
phuang tien, thiit bi ky thugt nghiep vu cua 
BDBP trong thuc thi nhiim vu biin phdng" 
vda khdng cdn thiet va viia mdu thudn vdi 
cdc dieu khac cua Dy thao Luat ndy. Bdi le, 
neu khoan 3 Dieu 16 quy dinh Ddn trudng 
Ddn Bien phdng, Chi huy trudng Bien 
phdng cdp tinh cd tham quyen quyet dinh 
viec ban che hodc tara dung cac hoat ddng d 
KVBG, ciia khdu, qua lai bien gidi thi khoan 
3 Diiu 16 khdng cdn ndi dung gi de Chinh 
phu quy dinh ehi tiit. Quy dinh "Chinh phu 
quy dinh viic qudn ly, su dung vd danh muc 
cdc phucmg tiin, thiit bi ky thudt nghiep vg 
cua BDBP trong thuc thi nhiim vu biin 
phdng" da bi vd hieu bdi quy dinh tai khodn 
2 Diiu 19 Dy thdo Ludt (Bd trudng Bd Qudc 
phdng quy dinh chi tiit ttang bi tdu thuyin, 
mdy bay, d td vd phuong tien khde; cac loai 
vii khi, vat lieu nd, cdng cu hd ttg vd thiet bi 
ky thudt nghiep vy di BDBP thyc hien chiic 
ndng, nhipm vu, quyin ban dugc giao) • 
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